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MEMORANDA- 

In  Hilary  Vacation,  1848,  Sir  David  Dundas  resigned 
ihe  office  of  Her  Majesty's  Solicitor-General ;  and, 
thereupon,  John  Bomillyj  E^q.,  Q.  C,  was  appointed  to 
that  office,  and  received  the  honor  of  Knighthood. 

In  Juncj  1848,  Richard  Torin  Kindersley^  Esq.,  Q.  C, 
was  appointed  one  of  the  Masters  in  Ordinary,  in  the 
place  of  Sir  Giffin  Wilson^  Knight. 

In  TViVif/y  Vacation,  1848,  Arnold  Wallinger^  Esq., 
was  called  to  tlie  degree  of  Seijeant«at-Law. 


ADDENDA  ET  ERRATA- 

The  jfUomej^Gtmerat  y.  The  Corporation  efLondoUf  8  Betwm,  370.,  w«t  affinned  by  the 

Houw  of  Lords  on  the  iSth  Marth,  1848.     1  Hou$e  ef  Lordf  Cat.  440. 
Mann  ▼.  RickeUt^  7  Beavan,  93.,  was  affirmed  by  the  House  of  Lords,  Slst  March,  1848. 

1  Homte  ofLotd^  Cos,  472. 
7%e  JDuke  of  Brunswick  t.  The  JKing  of  Hanover,  6  Beavati,  1,,  was  affinned  by  the  House 

of  Lords  on  the  SI  St  Jiify,  1 848. 
Millar  t.  Oia^»  6  Beavan,  433.     The  Defendanto  appealed,  but,  before  judgment,  the 

cause  abated,  and  was  afterwards  compromised  by  payment  of  a  large  sum. 
10  Beavan,  379.,  in  the  3rd  marginal  note,  for  "  Order  of  March,  1845,*'  read  *•  Order  of 

Mttjf,  1845." 
P^e  358.  line  5.  for  «  1823,"  read  «*  1825." 
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OF 


CASES 


ARGUED  AND  DETERMINED  J846. 


IN 


THE   ROLLS   COURT. 


COLMAN  on  behalf,  Sec,  v.  The  EASTERN      DccMAl.n. 
COUNTIES  Railway  Company. 


T 


HIS  was  a  motion  to  dissolve  a  special  injunction   Observations 

•  •'  n«  tr»  thp  Pit- 


as to  the  ex- 

under  tlie  following  circumstances :  —  tent  of  the 

|)owcrs  given 

Under  the  powers  contained  in  their  acts  of  parlia-  a^ts. 
ment(ff),  the  Eastern  Counties  Railway  Company  and      Thedirec- 

the   ^ay  company, 

(«)  6  &  7  JF.  4.  c.  cvi.,  local  and  personal.  ^r  the  pur- 

pose of  in- 
creasing ihc  traffic,  proposed  to  giiaranloe  certain  profits,  and  secure  the  capital  of 
an  intcndcfl  Steam- PucKet  Company,  who  were  to  act  in  connection  with  the  railway. 

Held,  tirst,  that  such  a  tninsuction  was  not  within  their  powers,  and  they  were 
restrained  by  injunction. 

Held,  secondly,  that  in  such  a  cas2,  one  of  the  shareholders  in  the  railway  com- 
pany was  entitled  to  sue,  "  on  behalf  of  himself  and  all  the  other  shareholders, 
except  tlie  directors,"  who  were  defendants,  although  some  of  the  shareholders 
bad  taken  shares  in  the  Steam-Packet  Company. 

A  Plaintiff  filed  a  bill  on  behalf  of  himself  and  other  shareholders  in  a  railway 
company,  to  restrain  the  directors  committing  a  breach  of  trust.  It  appeared  that 
he  was  suing  at  the  instig:ition  of  another  rival  company.  Held,  that  this  circum- 
stance was  not,  of  itself^  sufficient  to  prevent  him  obtaining  a  special  injunction  on 
the  merits  of  his  case. 

Vol,  X.  D 


CASES  IN  CHANCERY. 

1846.        the  Eastern   Union  Railway  Company  had  formed   a 

railroad  from  London  to  Mannittgireej  a  place  within 

ten   miles   of  the  port   of  Harwich.     The   Directors 

Eastern      q{  these  companies  conceived  that  it  would  add  to  the 
Counties  Rail-        m  t»    i 

way  Company,  traffic  and  profits  of  the  railway,  if  a   Steam-Packet 

Company   could   be    formed,   communicating   between 

Harwich  and  the  northern  ports  of  Europe,  and  they 

accordingly  took  proceedings  for  the  establishment  of 

such  a  company. 

A  prospectus  was  issued,  and  a  deed  of  settlement 
prepared,  whereby  it  was  proposed,  that  the  shares  in 
the  projected  company,  called  "The  Harwich  Steam- 
Packet  Company,"  should  be  offered  to  the  share- 
holders in  the  above-mentioned  railway  companies. 

The  railway  companies  intended  to  guarantee  to  the 
shareholders  in  the  Steam- Packet  Company  a  dividend 
of  5  per  cent  per  annum,  upon  their  paid  up  capital, 
until  the  dissolution  of  the  Steam-Packet  Company; 
and  that,  upon  the  dissolution,  the  whole  paid  up  capital 
should  be  paid  by  the  railway  companies  to  the  share- 
holders of  the  Steam-Packet  Company,  in  exchange 
for  a  transfer  of  their  assets  and  property. 

The  Plaintifl^  a  shareholder  in  the  Eastern  Counties 
Railway  Company,  objected  to  this,  and  to  prevent  it, 
he  instituted  this  suit,  on  behalf  of  himself,  and  all  other 
proprietors  of  shares  in  that  company  (except  the  De- 
fendants) who  should  come  in  and  contribute  to  the 
expenses  of  the  suit,  against  the  company  and  all  the 
directors. 

The  bill,  after  alleging  a  case  to  the  above  effect, 
stated,  that  in  October  1846,  the  Plaintiff  called  upon 
the  secretary  to  enquire  into  the  nature  of  the  arrange-^ 
ment  between  the  companies,  and  was  informed  that 

the 
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the  proposed  arrangement  was  of  this  nature:  that  pas-        1846. 
sengers  should  be  conveyed  from  London  to  Rotterdam^     ^^^^z' 
&c.  for  certain  fixed  fares,  and  that  if  it  should   be  v. 

found  necessary  that  the  whole  of  those  fares  should  rjountiesRail- 
be  paid  over  to  the  Steam-Packet  Company,  in  order  to  way  Company, 
declare  a  dividend  of  5  per  cent.,  the  railway  company 
would  pay  the  whole  amount  received  for  the  fares  to 
the  Steam-Packet  Company. 

The  bill  also  stated,  that  many  of  the  proprietors  of 
shares  in  the  Eastern  Couttiies  Railway  Company  had 
declined  to  take  any  share  in  the  Steam-Packet  Com- 
pany, and  had  altogether  disapproved  of  the  proposed 
arrangement  between  the  railway  company  and  the 
Steam-Packet  Company;  but  that  several  proprietors 
of  shares  in  the  Eastern  Counties  Railway  Company, 
upon  the  faith  of  the  proposed  guarantee,  had  accepted 
the  shares  allotted  to  them,  and  had  paid  the  deposits 
thereon* 

The  bill  stated,  that  no  contract  or  agreement  had  at 
present  been  entered  into  with  the  Harwich  Steam- 
Packet  Company,  under  the  common  seal  of  the  Eastern 
Counties  Railway  Company,  or  in  any  other  manner, 
sufficient  to  render  an  agreement  or  contract  legally 
binding  upon  the  said  railway  companies. 

The  bill  prayed  a  declaration,  that  it  would  be  a 
breach  of  trust  on  the  part  of  the  directors  of  the 
Eastern  Counties  Railway  Company  to  enter  into  any 
contract,  &c.,  on  behalf  of  the  Eastern  Counties  Rail- 
way Company  to  guarantee  to  the  Harwich  Steam- 
Packet  Company  any  dividend  on  their  capital,  or 
the  repayment  of  the  said  capital  in  case  of  the  dis- 
solution of  the  Steam-Packet  Company,  or  to  apply 
any  funds  of  the  railway  company  in  making  any  pay- 
ment to  the  Steam-Packet  Company,  for  any  of  the 

B  2  purposes 
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1846.        purposes  aforesaid;  and  that  it  might  also  be  declared, 

^^  that   the  directors  of  the  railway  company  were   not 

V.  authorised  to  make  any  reduction  from  their  usual  tolls, 

Easterv      ^^^  jj^  favour  of  any  persons  or  goods  conveyed  to  or 

way  Company,  from  Harwich  by  any  steam  packet  belonging  to  the 

said  Steam-Packet  Company ;  and  that  the  directors  of 
the  Eastern  Counties  Railway  Company  might  be  re- 
strained by  injunction  from  entering  into  such  proposed 
arrangement,  or  any  such  contract,  agreement,  or  under- 
taking as  aforesaid,  &c. 

Onihe  I9ih  o(  November  ISiSf  a  special  injunction 
was  granted  ex  parte^  by  the  Master  of  the  Rolls,  to 
restrain  the  Defendants,  the  directors,  until  the  26th  of 
Novembe?',  from  entering  into  the  proposed  arrangement 
with  the  Steam-Packet  Company,  or  any  such  con- 
tract, agreement,  or  undertaking  as  was  mentioned  in 
the  bill. 

This  injunction  was  afterwards  continued  till  the  14th 
of  December^  when  the  case  was  argued  before  the 
Master  of  the  Rolls,  upon  a  motion  and  a  cross-motion : 
the  Defendants  moving  to  dissolve  the  injunction,  and 
the  Plaintiff  moving  to  continue  it. 

In  support  of  the  motion  to  dissolve  the  injunction, 
an  affidavit  was  sworn  by  Mr.  Ronej/y  the  secretary  of 
the  Eastern  CountiH  Railway  Company,  stating,  that  it 
was  the  general  practice  for  railway  companies  to  agree 
with  the  proprietors  of  coaches,  omnibuses,  and  other 
vehicles  for  the  conveyance  of  passengers  and  goods 
between  the  various  stations  on  the  railways  and  adjoin- 
ing places,  with  a  view  to  increase  the  traffic  on  the  rail- 
ways, and  that  the  railway  companies  usually  guaranteed 
to  the  proprietors  of  the  coaches  or  omnibuses  a  per- 
centage of  at  least  5h  per  cent.,  and  indemnified  them 

against 
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against  loss  in  the  use  of  their  vehicles ;  that  he  believed        1 84-G. 
the   proposed  arrangement  with  the  Harwich  Steam-      ^^^^ 
Packet  G)mpany  would  be  very  beneficial  to  the  rail-  v. 

way  company;    that   the  arrangement   had  not   been  counUes Rail- 
agreed  to  by  the  shareholders  in  the  railway  company,  way  Company, 
nor  had  it  been  discussed  at  any  meeting  of  their  share- 
holders called  for  that  purpose ;  and  that  there  were 
more  than  8000  shareholders  in  the  Eastern  Counties 
Railway  Company. 

He  further  stated  that  the  Plaintiff  was  a  wharfinger, 
and  in  that  capacity  was  an  agent  of  the  General  Steam 
Navigation  Compani/j  and  that  his  solicitors  in  this  suit 
were  tlie  solicitors  of  that  company;  and  that  the  depo- 
nent believed,  that  the  bill  had  been  filed  and  the  in- 
junction obtained,  at  the  instigation  and  request  of  the 
General  Steam  Navigation  Companyy  who  feared  that  their 
interests  would  be  injuriously  affected  by  the  establish- 
ment of  the  Harwich  Steam-Packet  Company,  and  not 
for  the  purpose  of  protecting  the  interests  of  the  share- 
holders in  the  railway  company ;  that  a  special  general 
meeting  of  the  shareholders  in  the  Eastern  Counties 
Railway  Company  had  been  held  on  the  12th  oi  No* 
vember  1846,  and  that  the  Chairman  of  the  company 
had  then  stated,  that  nothing  would  be  done  to  bind 
the  shareholders  of  the  railway  company  to  any  ar- 
rangement with  the  Steam-Packet  Company,  until  such 
arrangement  should  have  been  approved  at  a  special 
general  meeting  convened  for  that  purpose;  and  that 
the  directors  had  not,  nor  ever  had,  any  intention 
of  entering  into  any  such  contract  without  the  sanc- 
tion of  their  shareholders.  This  affidavit  was  not  con- 
tradicted. 

Mr.  Kindersletf  and  Mr.   Grove,  on  behalf  of  the 
Defendants,  resisted  the  injunction  on  three  grounds : 

B  3  first, 
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1846.        first)  on  the  merits ;  secondly,  because  the  bill  was  not 

^^JP^'*^'^     properly  framed ;  and,  thirdly,  on  the  ground  that  the 

V,  Plaintiff,  having  lent   himself  to  the  views  of  a  rival 

Countil^  Rail-  company,  was  under  a  personal  disability.     They  ar- 

way  Company,  gued  as  follows :  — 

First,  it  is  shewn,  that  the  directors  never  had  any 
intention  of  entering  into  these  projected  arrangements 
without  the  previous  concurrence  of  their  shareholders ; 
nor  do  we  argue,  that  the  directors  have  any  power,  in 
defiance  of  the  will  of  the  shareholders,  to  enter  into 
it ;  or  do  any  thing  either  forbidden  by  the  act  of  par- 
liament, or  contrary  to  the  principles  of  public  policy  ; 
but  we  contend,  that  if  the  majority  of  the  shareholders 
present  at  a  public  meeting  should  sanction  this  pro- 
posed application  of  the  funds,  or  any  other  outlay,  not 
violating  any  rule  of  public  policy,  or  the  restrictions 
which  the  act  of  incorporation  imposes  on  them,  the 
company,  as  an  incorporated  body,  have  full  power  to  do 
so,  or  to  employ  their  funds  in  any  other  mode  which  the 
shareholders  may  approve  of.  If  the  Company  had  the 
150,000/.  in  their  banker's  hands,  they  might  make  a 
gift  of  it,  for  this  or  any  other  purpose,  for  the  benefit 
of  the  general  body;  if  so,  they  may  equally  subject 
the  same  sum  to  a  guarantee  for  the  same  purpose. 
Neither  do  we  argue,  that  the  Company  have  the  power 
to  embark  in  an  entirely  new  trade,  as  was  the  case  in 
Nattisch  V.  Irving  (a),  where  a  joint-stock  company  was 
formed  for  effecting  life  and  fire  assurance,  and  an 
attempt  was  made  to  extend  the  business  to  marine 
insurance,  which  was  an  entirely  different  speculation. 
In  the  present  case,  the  parties,  for  the  purpose  of  pro- 
moting the  general  interests  of  the  Railway  Company, 
propose  to  give  encouragement  to  the  establishment  of 

an 

(o)  Gow  on  Partnerthip,  407. 
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an  adjunct  to  the  railway,  acting  in  direct  communication       1846. 
with  it,  and  which  must  inevitably  greatly  extend  the     ^^T^^^^"*^^ 
traffic  of  the  railway  and  increase  its  profits.     Such  a  v. 

course  of  proceeding  is  notoriously  the  custom  with  all  rjountics  Rail- 
established  railways,  as  in  the  case  of  branch  railroads  way  Company, 
into  and  extensions  of  the  main  line,  and  so  in  the  in- 
stances of  contracts  and  arrangements  with  steam-boat 
companies,  as  is  the  case  of  the  South  Western  Railway 
Company  at  Nine  Elmsj  and  with  omnibus  companies 
at  the  termini  of  all  railroads,  and  in  which  case  the 
affidavit  shews  5  per  cent  is  guaranteed.  These  ar« 
rangements  are  necessary  for  the  convenient  use  of  the 
railways,  and  are  public  and  notorious;  the  Plaintiff 
must  have  been  aware  of  such  a  custom  of  trade,  and 
be  assumed  to  have  joined  this  railroad  company,  sub- 
ject to  the  usage  of  all  railway  companies,  and  must  be 
held  bound  by  it. 

There  is  nothing  in  the  act  of  parliament  {a)  pro- 
hibiting the  proposed  arrangement ;  on  the  contrary,  it 
is  to  be  implied  from  the  provisions.  The  ISOth  and 
131st  sections  provide  for  the  general  and  special 
general  meetings ;  and  the  1 34th  section  provides,  that 
« every  question^  matter^  or  things  which  shall  be  pro- 
posed in  any  general  or  special  general  meeting  of  the 
said  company,  shall  be  determined  by  the  majority  of 
votes  of  persons  present"  And  ^^  the  determination  of 
every  such  meeting,  upon  any  question^  matter^  or  thing 
shall  be,  and  be  deemed  and  taken  to  be,  the  decision  of 
the  said  Company,  notwithstanding  any  irregularity 
which  may  have  occurred  in  the  giving  or  taking  any 
votes,  at  such  meeting."  The  directors  have  power  to 
superintend  the  affairs  of  the  company,  and  to  use  the 
common  seal  on  its  behali^  and  to  enter  into  contracts 
and  bargains  (b) ;  and  even  the  sub-committee  have 

power 
(«)  6  a&  7  W.  4.  c.  cvi.  (b)  Sect  144. 

B  4 
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1816.        power  to  make  "contl'acts  and  agreements  "  on  behalf 

^^^^^""^     of  the  company,  (a)     There  is  nothing  in  this  act  pro- 

V.  hibiting  this  Company  from  dealing  with  its  funds  like 

Coundea  liail-  o^'*^^  corporations.  It  may  lend  on  security  or  no  sccu- 

way  Company,  rity,  either  at  interest  or  not,  and  may  apply  the  funds 

in  any  way  which  may  be  of  advantage  to  the  company. 

The  amount  in  question  is  so  small  compared  wi'di 
the  capital  of  the  Company  (7,000,000/.),  that  no  such 
serious  or  irreparable  injury  will  be  done,  as  to  call  for 
the  interposition  of  the  Court  by  injunction ;  besides, 
the  act,  if  illegal  and  unauthorised,  will  be  a  nullity,  and, 
if  the  injunction  remain,  the  legal  validity  of  the  ar 
rangement  contemplated  can  never  be  tried. 

Secondly.  The  frame  of  the  bill  is  improper.  The 
Plaintiff  sues  *^  on  behalf  of  himself  and  all  other  the 
shareholders  except  the  Defendants,"  the  directors ;  and 
many  of  such  shareholders  have  taken  shares  in  the 
steam-packet  company,  and  are  most  anxious  that  the 
proposed  arrangements  should  be  carried  into  effect, 
and  have  authorised  the  directors  to  do  so.  These  dis- 
sentient proprietors  are  not  properly  represented  by  the 
Plaintiff;  they  have  an  interest  opposed  to  him,  and 
ought  to  have  been  made  Defendants,  in  order  to  give 
them  an  opportunity  of  being  beard  on  the  question, 
whether  the  directors  are  to  be  restrained ;  Richardson 
V.  LarpenU  (b) 

Thirdly.  The  application  for  an  injunction  is  not 
made  by  a  bon&Jide  Plaintiff,  but  by  a  person  acting 
<*  at  the  instigation  and  request "  of  the  General  Steam 
Navigation  Company  and  by  their  solicitor.  This,  in 
fact,  is  the  suit  of  a  rival  company  interested  in  prevent- 
ing  the  establishment  of  another  Steam-Packet  Com<* 

pany, 
(fl)  Sect  147.  ih)  2  r.  *  Col.  (C.  C)  507. 
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pany,  and  the  PlaintiflT  has  lent  his  name.     The  repre*  lS4f6. 

sentation  of  other  shareholders  is  therefore  fictitious.  A  ^^^*^ 

party  asking  for  the  special  interposition  of  the  Court  v, 

by  injunction  is  bound  to  shew  a  bondjuie  case,  other-  Counties  liail- 

wise  the  Court  will  not  interfere  in  his  favour.  mray  Comimny. 

Mr.  Turner^  Mr.  Roupell,  and  Mr.  Twells  for  the 
Plaintiff.  This  case  depends  on  the  usual  principles 
applicable  to  ordinary  partnerships.  In  partnerships 
between  individuals,  the  rights,  duties,  and  objects  of 
the  association  are  regulated  by  the  partnership  deed; 
but  in  great  public  companies  they  are  specified  by  their 
acts  of  parliament,  and  cannot  be  altered  except  by  the 
common  consent  of  all  the  shareholders.  Although,  in 
matters,  of  "  practice,"  as  in  the  instance  of  changing 
the  intervals  at  which  accounts  are  to  be  rendered,  if 
that  be  not  provided  for  by  the  deed,  the  majority  may 
bind  the  minority ;  Canst  v.  Han-is  («) ;  yet  the  ma- 
jority can  never  bind  the  minority,  in  a  matter  not 
within  the  scope  of  the  partnership,  nor  as  to  any 
matter  expressly  stipul-^ted  by  the  deed.  It  is  only  with 
the  consent  of  all  the  partners,  that  the  nature  and 
objects  of  a  partnership  can  be  totally  altered.  Thus, 
if  partners  engage  in  a  particular  trade,  they  cannot, 
without  the  consent  of  all,  embark  the  partnership 
assets  in  a  totally  different  business. 

m 

The  principle  is  clearly  exemplified  by  the  case  of 
Nattisck  V.  Irving  (i),  where  the  "  Alliance "  Company 
was  formed  for  granting  life  and  fire  assurances,  and 
it  was  afterwards  proposed  to  extend  their  business  to 
marine  assurances.  The  Plaintiff,  a  shareholder,  dis- 
approving of  this  change,  filed  a  bill  on  behalf  &c.,  to 
restram  the  directors,  ^^  from  effecting  marine  assur- 
ances, or  transacting  the  business  of  underwriting  or 

insurinir 

(a)  Titni.^R,6lS.  (b)  Chw  on  PartnershiptAj)p.  p.  39S. 
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1846.        iosuriog  ships'*  &c.     An  application  having  been  made 


by  petition,  in  the  vacation,  for  an  injunction.  Lord  Eldon 

V.  remarked,  ^  If  six  persons  joined  in  a  partnership  of  life 

r      rieaRlil-  *^u""^ce,  it  seems  clear  that  neither  the  majority,  nor  any 

wsjr  Company,  select  part  of  them,  nor  five  out  of  the  six,  could  engage 

that  partnership  in  marine  insurance,  unless  the  contract 
of  partnership  explicidy  or  impliedly  gives  that  power; 
because  if  this  were  otherwise,  an  individual  or  indi- 
viduals, by  engaging  in  one  specified  concern,  might  be 
implicated  in  any  other  concern  whatever,  however  dif- 
ferent in  its  nature,  against  his  consent."  And  he  after- 
wards says,  '^  It  may  be  taken  that  the  principle  that 
would  apply  to  the  partnership  of  6,  will  apply  to  the 
partnership  of  600  or  700." 

It  appears  from  the  brief  held  by  Sir  £.  Sugden^  that, 
on  the  4th  of  Naoember  1824,  the  injunction  was  or- 
dered. The  terms  were,  to  restrain  the  Defendants 
*^from  effecting  any  manner  of  marine  insurance  or 
assurances  whatsoever,  or  from  transacting,  in  any 
manner,  the  business  of  underwriting  or  insuring  ships, 
or  their  cargoes  or  freights,  against  the  perils  of  the 
sea,  and  from  lending  money  on  bottomry,  in  the  name 
or  on  account  of  the  Alliance  British  and  Foreign  Life 
and  Fire  Assurance  Company,"  &c.  &c.  (a) 

Apply  the  principle  thus  laid  down  by  Lord  Eldon  to 
the  present  case.  Here  the  Plaintiff  has  contracted  for 
the  ordinary  liabilities  which  may  be  incurred  in  form- 
ing and  working  a  railroad;  that  is  the  object  stated  in 
the  act  by  which  the  shareholders  are  incorporated: 
where  is  tjie  authority  for  changing  that  contract,  and 
for  exposing  the  Plaintiff's  fortune  to  the  liabilities  of  a 
steam-navigation  company,  and  to  the  losses  by  the 
perils  of  the  sea,  or  for  diverting  the  funds  of  the  com- 
pany and  appljring  them  towards  an  object  alien  to  that 

intended? 
(a)  R^.  Ub.  1823.  B.  foL  1969. 
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intended  ?    If  the  directors,  or  a  general  meeting,  have        1846. 

power  to  enter  into  this   speculation,  they  would   be 

equally  entitled  to  guarantee  a  conveyance  to  St,  PelerS" 

burgif  or  to  enter  into  a  contract  pledging  their  whole   Co  ^^^"Slii 

funds  in  an  indemnity  to  the  Oriental  Steam  Navigation  way  Company 

Company. 

The  powers  given  by  the  legislature  to  companies, 
are  given  between  the  public  and  the  company ;  and 
Lord  Cattenham  has,  on  several  occasions,  stated,  that 
such  companies  are  to  be  strictly  confined  to  the  powers 
thus  given  them  by  their  acts.  It  is  therefore  incum- 
bent on  the  Defendants  to  shew,  that  their  act  gives 
them  either  express  or  implied  powers  of  carrying  into 
effect  their  projected  arrangement.  Express  power  they 
have  none';  and  the  special  powers  given  by  the  208th 
section  to  contract  with  other  railways,  excludes  the 
notion  that  more  extensive  powers  are  to  be  implied. 
Again,  the  186th  section  expressly  prohibits  them  from 
making  any  reduction  either  directly  or  indirectly,  par- 
tially or  in  favour  of  any  particular  person  or  company ; 
and  this  is  what  is  proposed.  It  would  be  contrary  to 
the  policy  of  the  law  to  allow  extensive  powers  given  to 
combinations  of  numerous  individuals  and  great  capital 
forcerSin  purposes,  to  be  diverted,  without  the  sanction 
of  the  legislature,  towards  a  perfectly  different  object. 

Secondly.  The  pleadings  in  this  cause  are  properly 
framed.  It  is  not  necessary  to  make  all  the  shareholders 
parties  in  such  a  case  as  this :  Richardson  v.  Hastings.{a) 
They  exceed  8,000 ;  and  it  would  therefore  be  impos- 
sible, and  the  Court  *^  adapts  its  practice  and  course  of 
proceedings  to  the  existing  state  of  society : "  Wallworth 
V.  Holt,  (b)  It  is  for  the  common  interest  that  the 
common  fund  should  not  be  misapplied  or  pledged.     If, 

as 

(a)  7  Beaoan,  323.  (6)  4  Mi/l.  4*  Or.  p.  635. 
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1SI6.        as  Ljs  tees  seirled,  cce  proprietor  nray  see  cc  bcLalf^ 
dLc^  to  reccver  back  iscziies  vrcrxgfuiir  dirierted  from 
the  putiier»hip  ic\  it  must  be  ct^nal.y  cocpetect  for 
one  to  see,  in  the  saice  fcnc,  to  preTeat  its  is:prr^r  ap* 
E^^opBT.  pticstioo.     The  directors  scfficknilT  rernrsesi  tLe  cit^ 


r. 


&1T. 


Thlidlv.  It  is  said  that  the  PialntiS'  sues  at  the 
iastigadoQ  of  the  Gecenki  Sceam  N^Ti^ik>n  Cocip&nv  ; 
but  the  Cocrt  looks  lo  the  rights  and  i3o:  to  the  cocItcs 
of  parties;  and  there  is  co  allegiiya  thst  he  t>  cut 
soin^  (or  his  own  beceft.  Though  he  czaj  be  insti^raied 
br  oihefs  to  assert  his  ngh:,  acd  beir^  cc:ibCe«  viih  his 
iodiTidoal  mirans  to  do  so  agiusst  so  pc  vertui  a  bod  j  as 
a  raiiwaT  coccaanr,  be  axiailizk;?  hizseif  c£  their  assist- 
aace.  slili  that  fumkhes  co  rexsoo  Jbr  def^hTlz:^  hlci 
of  hss  rights^  or  Jbr  pSacing  hlis  bevood  the  rrocection 
cf  the  lav. 

Mr.  K::tSirsky  ia  replr. 


T*t  Mastts  cf'il^  Rous. 

m 

This  is  a  BCOcioQ  to  cisscite  aa  fx  rtr-tf  Ir "unciion, 
restrairic?  the  EVf^eccazts  tirucn  enrertr;;  irio  i  r;mx-T:  l^r 
s^Z^^aexaesii  with  a  coqzvict  called  ihe  //xrx^*-t  :keaci- 
Pxckei  CocMTT. 

Three  rcKcos  haise  beec  c&red  for  cissCtTli:^  the 
icJ&Dctacc  Ooe  is  persocil  to  the  PLi::iur :  .L=d  ss 
to  this  I  ax  of  oplsjocu  kvklcg  ax  the  a2d&vi:  cc  Mr. 
Bsmn^  that  there  is  Dot  sclScjcei:  grcocd  to  <aT  ihjLi  the 
FbiBtijf  has  cot  ^  r^rht  to  soe  acd  ftsk  !or  aa  xr*i=3ctiotx, 
if  the  Berks  of  his  cjse  catitk  him  tociaew 


(«)  See  Aakw  ▼.  Cza^-Tir.  4  Xkai.  ^«:?^  ud  5mI  T. 
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The  next  objection  is  as  to  the  form  of  the  pleadings;         1846. 

and  I  do  not  think  I  should  be  right  in  coming  to  a       Dolman 

conclusion  upon  it,  without  carefully  examining  the  frame  v. 

of  the  record,  {a)  Counties  Rail- 

way Company 

Tlie  thrrd  ground  is  upon  the  merits ;  and  I  think, 
after  the  full  discussion  the  matter  has  undergone,  and 
considering  the  great  and  extensive  importance  of  the 
principle  involved  in  it,  that  I  ought  not  to  abstain  from 
at  once  giving  my  opinion  upon  the  point. 

There  are  four  parties  to  be  considered :  the  Plaintiflf^ 
the  Defendants  the  Eastern  Counties  Railway  Company, 
the  Eastern  Union  Railway  Company,  and  a  company, 
or  proposed  company,  called  the  Harwich  Steam-Packel 
Company,  The  Plaintiff  is  a  shareholder  in  the  Eastern 
Counties  Railway  Company,  and  has  no  interest  what- 
ever except  in  that  company,  and  he  is  exposed  to  no 
liability  except  such  as  may  be  incurred  in  properly 
carrying  on  the  business  of  that  company. 

I  think  it  right  to  observe,  that  companies  of  this 
kind,  possessing  most  extensive  powers,  have  so  recently 
been  introduced  into  this  country,  that  neitlier  the 
legislature  nor  courts  of  justice  have  been  yet  able  to 
understand  all  the  different  lights  in  which  their  trans- 
actions ought  properly  to  be  viewed.  We  must,  how- 
ever, adhere  to  ancient  general  and  settled  principles, 
so  far  as  they  can  be  applied  to  great  combinations  and 
companies  of  this  kind. 

Joint-stock  companies  have  funds  so  extremely  large, 
and  exercise  powers  so  extensive  and  so  materially  af- 
fecting the  rights  and  interests  of  other  persons  and  the 

rights 

(a)  On  thifl  point  Deekt  v.  Stanhope,  14  Sim.  57,,  was  afler wards 
referred  to» 
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1846.        rights  which  the  public  or  the  subjects  of  her  Majesty 

^^^^^^       have  been  accustomed  to  eDJoy  under  the  protection  of 

p.  the  laws  established  in  this  kingdom,  that  to  look  upon 

Eastern      ^  railway  company  in  the  light  of  a  common  partnership, 

wayCompenj.  and  as  subject  to  no  greater  vigilance  than  common 

partnerships  are,  would,  I  think,  be  greatly  to  mistake 
the  functions  which  they  perform,  and  the  powers  which 
they  exercise  of  interference,  not  only  with  the  public 
but  with  the  private  rights  of  all  individuals  in  this  realm. 
We  are  to  look  upon  those  powers  as  given  to  them,  in 
consideration  of  a  benefit  which,  notwithstanding   all 
other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtained  by  the  public    But  it  being  the 
interest  of  the  public  to  protect  the  private  rights  of  all 
individuals,  and  to  defend  them  from  all  liabilities  beyond 
those  necessarily  occasioned  by  the  powers  given  by  the 
several  acts,   those  powers  must  always  be  carefully 
looked  to ;  and  I  am  clearly  of  opinion,  that  the  powers 
which  are  given  by  an  act  of  parliament,  like  that  now  in 
question,  extend  no  farther  than  is  expressly  stated  in 
the  act,   or  is  necessarily  and  properly   required  for 
carrying  into  effect  the  undertaking  and  works  which 
the  act  has  expressly  sanctioned. 

How  far  those  powers,  which  are  necessarily  or  pro- 
perly to  be  exercised  for  the  purposes  intended  by  the 
act  extend,  may  very  often  be  a  subject  of  great  diffi- 
culty. We  cannot  always  ascertain  what  they  are. 
Ample  powers  are  given  for  the  purpose  of  constructing 
and  maintaining  the  railway,  and  for  doing  all  those 
things  required  for  its  proper  use  when  made ;  but  I 
apprehend,  that  it  has  nowhere  been  stated,  that  a  railway 
company,  as  such,  has  power  to  enter  into  all  sorts  of 
other  transactions.  Indeed,  it  has  been  very  properly  ad- 
mitted, that  Railway  Companies  have  no  right  to  enter 
into  new  trades  or  businesses  not  pointed  out  by  their 
acts  I  but  it  has  been  contended,  that  they  have  a  right 

to 
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to  pledge,  without  limit,  the  funds  of  the  company  for        1 846. 

the  encouragement  of  other  transactions,  however  variou 

and  extensive,  provided  the  object  of  that  liability  is  to 

increase  the  traiBc  upon  the  railway,  and  thereby  to  ^^^^J^^., 

increase  the  profit  to  the  shareholders.     There  is,  how-  wayCompaoy. 

ever,  no  authority  for  any  thing  of  that  kind. 

It  has  been  stated,  that  these  things,  to  a  small  extent, 
bave  frequently  been  done  since  the  establishment  of 
railways ;  but  unless  the  acts  so  done  can  be  proved  to 
be  b  conformity  with  the  powers  given  by  the  special 
acts  of  parliament,  under  which  tjiose  acts  are  done, 
they  furnish  no  authority  whatever.     To  suppose  that 
the  acquiescence  of  railway  shareholders,  for  the  last 
fifteen  years,  in  any  transaction  conducted  by  a  railway 
company,  is  any  evidence  whatever  of  their  having  a 
lawful   right  to   enter  into   it,   is,  I  think,  wholly  to 
forget  the  sort  of  frenzy  which,  during  that  period,  the 
country  has  been  in.     There  has  been  no  project,  how- 
ever wild,  which  has  not  been  encouraged  by  some  one 
or  more  of  these  companies :  there  has  been  no  project, 
however  wild,  in  which  the  shareholders  have  not  ac- 
quiesced, either  from  cupidity,  hoping  to  gain  extraor- 
dinary profits,  beyond  their  first  anticipations,  or  from 
the  terror  of  entering  into  a  contest  with  a  combination 
of  persons  so  powerful  as  a  railway  company.     I  must,    - 
m  the  absence  of  any  legal  decision,  say,  that  I  consider 
that  the  acquiescence  of  the  shareholders  in  such  trans- 
actions, affords  no  ground  whatever  for  the  presumption 
of  their  legality. 

I  am  far  from  saying,  that  that  which  is  here  pro- 
posed to  be  done  might  not  b^  profitable  to  this  com- 
pany, or  that  it  might  not  be  a  public  advantage.  I  am 
far  from  expressing  an  opinion,  that  the  establishment 
of  a  steam-packet  company  at  Harmich^  communicating 

with 
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1846.        with  this  railway,  might  be  not  only  of  public,  but  of 

Coi^iAX       national,  importance,  or  that  it  might  not  be  proper  to 

V.  give  this  Company  authority  to  do  that  which  they  are 

Ctmnties  Rail-  "^^^  attempting  to  do,  as  it  seems  to  me,  without  au- 

way  Company,  thority :  I  mean  to  express  no  opinion  as  to  this. 

What  they  are  doing  is  this :  under  the  powers  of 
this  act  of  parliament  enabling  them  to  do  what  is  re- 
quired, for  the  construction,  mamtenance,  and  proper 
and  convenient  use  of  this  railway,  they  are  proposing 
to  pledge  the  funds  of  this  company,  to  support  the 
proposed  Hai'wick  Steam-Packet  Company,  to  the  ex- 
tent of  150,000/.  or  even  300,000/.  The  agreement  is 
of  this  nature:  a  proposition  is  made  to  certain  indi- 
viduals, to  establish  a  steam-packet  company  from  Har^ 
wick  to  the  northern  ports,  and  the  directors  say,  we  will 
do  all  that  we  can  to  encoura<re  the  shareholders  in  the 
railway  company  to  become  shareholders  in  the  steam- 
packet  company.  This  might  be  a  very  legitimate  and 
proper  mode  of  encouragement,  because  it  would  be  done 
at  the  expense  and  risk  of  each  individual,  who  makes 
his  own  choice,  whether  he  will  incur  any  liability.  But 
besides  this,  the  directors  of  the  railway  company  pro- 
pose, whatever  may  be  the  success  of  the  steam-packet 
company,  and  even  if  it  should  fail,  to  secure  to  the  sub- 
scribers to  the  steam-packet  company  interest  to  the  ex- 
tent of  5/.  per  cent,  upon  the  capital  out  of  the  funds  of 
the  railway  company;  and,  moreover,  if  the  steam- 
packet  company  should  fail  altogether,  so  that  it  would 
be  proper  to  put  an  end  to  it,  the  directors  of  the  railway 
company  propose, — thiit  the  funds  of  the  railway  com- 
pany shall  be  pledged  to  pay  back  to  every  subscriber 
to  the  steam-boat  company  the  full  amount  of  his  sub- 
scription. 

It  is  not  proposed  that  the  railway  company  should 
directly,  and   by  their   own  directors,   engage  in  the 

steani- 


y 
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steam*packet  company,  and  carry  on  that  trade;  but  1846. 
onlj  that  they  should  impose  on  the  railway  company, 
the  whole  risk  and  liability  not  only  of  paying  interest 
at  the  rate  of  51.  per  cent.,  but  if  the  transaction  should  Countiea  Rafl. 
tarn  out  an  unprofitable  one,  of  making  good  to  every  way  Company, 
shareholder  the  full  amount  which  he  has  paid.  Is 
there  any  thing  in  this  act  of  parliament  sanctioning 
such  a  course  of  proceeding?  Do  the  powers  to  con- 
struct, maintain,  regulate  the  traflBc,  and  to  do  all  that  b 
necessary  for  the  purpose  of  carrying  on  and  working 
the  railroad,  imply  that  the  directors  are  to  be  at  liberty 
to  pledge  the  funds  of  the  company  for  a  completely 
different  transaction,  in  the  hope  that  it  may  turn  out  a 
profitable  one,  and  by  being  itself  pro6table,  add  to  the 
profits  of  the  railway  company  ?  Surely  there  is  no« 
thing  in  the  powers  given  by  this  act  of  parliament 
which  can  authorise  that. 

It  has  been  argued,  that  I  must  either  allow  this  to 
be  done,  or  that  I  must  hold  that  nothing  can  be  done 
that  is  at  all  out  of  the  express  words  of  the  act  of 
parliament  Now  I  shall  remain  of  opinion,  until  it  has 
been  decided  otherwise  by  higher  authority,  that  this  is 
not  within  the  powers  given  by  the  act  of  parliament ; 
and  when  another  and  a  different  case  is  brought  be- 
fore the  Court,.it  will  be  judged  of  by  the  circumstances 
which  attend  it.  But  I  must  say  that,  in  my  opinion,  to 
pledge  the  funds  of  this  company  for  the  purpose  of  sup- 
porting another  company  engaged  in  a  hazardous  specu- 
lation, is  a  thing  which,  according  to  the  terms  of  this  act 
of  parliament,  they  have  not  a  right  to  do.  At  the  same 
time,  I  am  far  from  saying,  that  there  may  not  be  many 
soiall  things,  perhaps  small  excesses  of  authority,  which 
are  obviously  so  bene6cial,  that  the  shareholders  would 
all  acquiesce  in  them,  and  never  think  of  complaining 
of  thenu    It  does  not,  therefore,  follow,  that  they  can- 

Vou  X.  C  not 
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IS^G.        not  do  the  least  thing  not  expressly  mentioned  in  the 

^TT""^^^     act.    I  believe  they   have  the  power  to  do  all  such 

v.  things  as  are  necessary  and  proper  for  the  purpose  oC 

Ccmnt^RaiU  carrying  out  the  intention  of  the  act  of  parliament,  and 

wa3rCom[mDy.  they  have  no  power  of  doing  any  thing  beyond  it. 

I  do  not  now  intend  to  enter  into  a  discussion  of 
how  far  such  a  proceeding  is  affected  by  the  principles 
of  public  policy ;  but  this  may  be  observed,  that  if 
there  is  any  one  thing  more  desirable  than  another, 
after  providing  for  the  safety  of  all  persons  travelling 
upon  railways,  it  is  this,  that  the  property  of  railway 
companies  should  be  itself  safe^  that  a  railway  in- 
vestment should  not  be  considered  a  wild  speculation, 
exposing  those  engaged  in  it  to  all  sorts  of  risks, 
whether  they  intended  it  or  not.  Considering  the  vast 
property  which  is  now  invested  in  railways,  and  how 
easily  it  is  transferable,  perhaps  one  of  the  best  things 
that  could  happen  to  them  would  be,  that  the  invest- 
ment should  be  of  such  a  safe  nature,  that  prudent 
persons  might,  without  improper  hazard,  invest  their 
monies  in  it.  Quite  sure  am  I,  that  nothing  of  that 
kind  can  be  approached,  if  railway  companies  should  be 
at  liberty  to  pledge  their  funds  in  support  of  any  plau- 
sible speculations,  not  authorised  by  their  legal  powers, 
and  which  might,  very  possibly,  to  say  the  least,  lead 
to  extraordinary  losses  on  the  part  of  the  railway  com- 
pany. 

I  repeat,  as  I  said  at  first,  that  I  consider  this  to  be 
a  question  of  great  importance,  not  merely  to  the  rail- 
way companies  who  claim  these  powers,  but  to  the 
public,  in  a  greater  variety  of  ways  than  it  is  necessary 
for  me  to  point  out  upon  this  occasion.  I  say,  there- 
fore, that,  subject  to  the  examination  which  I  shall  feel 
it  my  duty  to  give  to  the  pleadings,  I  shall  not  dis- 
solve 
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solve  tbis  injunction.     If  I  find  that  the  pleadings  are  1846. 

improperly  framed,  then  I  think  the  objection  ought  to  ^^^^ 

be  brought  forward  in  another  form,  namely,  by  de-  v, 

mn.^.  Eastern 

^^^^'  Counties  Rail. 

way  Company. 


T^e  Master  of  the  Rolls  stated  that  he  had  ex-      Dec.  23. 
amined  the  bill,  and  was  of  opinion  that  it  had  been 
properly  framed,  and  that  the  injunction  must  be  con- 

tiDued. 


TUG  WELL  i;.  HOOPER.  Kov.  «. 


B 


Y  the  16th  Order  of  May  1845,  service  of  a  copy  a  copy  bill 
bill  is  to  be  of  no  validity,  "  if  not  made  within  ^^"^^i  *  • 
twelve  weeks  from  the  filing  of  such  bill,   unless  the  after  the  ex- 
Court  shall  give  leave  for  such  service  to  be  made  fwdve  weeks. 

after  the  expiration  of  such  twelve  weeks."  (a)  The  Court, 

on  the  joint 
application  of 

In  this  case,  a  copy  of  an  amended  bill  had  been  served  tne  Plaintiff 

.  ^  and  the  De- 

after  the  expiration  of  the  twelve  weeks  on  the  Defend-  fendant,  gave 

ant  jT.  a.  F^  without  any  leave  havini?  been  obtained  l^^^^y  to 
^  •'  *^  ^  ^         enter  a  me- 

for  that  purpose  from  the  Court,  under  the  provisions  morandum  of 
of  the  28th  Order  of  May  1 845.  (i)  *^^^- 

Mr.  Wray,  on  behalf  of  the  Plaintiff  and  the  Defend- 
ant T.AbF.9  moved  for  liberty  to  enter  a  memorandum 
of  service  of  the  copy  of  the  bill,  notwithstanding  the 
service  had  been  made  after  the  twelve  weeks.      He 

observed, 

(a)  OrSnet  Can.  277.  (h)  Ord.  Can.  294. 

C2 


20 


1846. 
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observed,  that  as  the  Defendant  joined  in  the  motion 
and  concurred,  there  could  not  be  any  objection. 

The  Master  of  the  Rolls,  after  observing  that  the 
object  of  the  limitation  in  the  General  Order  was  to 
prevent  delay,  granted  the  application. 


Nov.% 


WALCOT  IV  WALCOT. 


WALCOT  V.  FOSBERY. 


A  bill  of  re. 
vivor  and  sup* 
plement  is 
within  the 
23d  and  24th 
Orders  of 
August^  184L 


I^M'R.  Rasch  applied  for  an  order  to  enter  a  memo- 
-^^-■-  randum  of  service  of  a  copy  bill,  (a)  He  stated 
that  this  was  the  case  of  a  bill  of  revivor  and  supplement^ 
and  therefore  there  was  a  doubt  whether  it  came  within 
the  23rd  Order  of  August  1841,  which  refers  to  *'  an 
original  or  amended  or  supplemental  bill." 


The  Master  of  the  Rolls  said  he  saw  no  difficulty, 
and  made  the  order. 


(a)  24th  Order,  2Gth  August,  1841.    Ordinet  Can.  171.^ 
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REYNELL  v.  REYNELL.  Kov.i^,i. 

nPHE  testator,  by  his  will,  devised  and  bequeathed  A  testator  de- 
his  real  and  personal  estate  to  his  wife  and  three  quctthed  his* 

other  persons,  to  hold  to  them  "  their  heirs,  executors,  real  and  per- 
j    •  .  1        •        <•  •«  n      sonal  estate  to 

administrators  and  assigns  for  ever,    upon  trust ;  "  for  his  wife  and 

his  said  wife  to  have,  receive  and  take  the  rents,  issues,  ^^^  other 
J.  ,  J  ,  persons,  and 

dividends,  profits  and  produce  of  his  real  and  personal  their  heirs, 

estate  and  effects,  to  her  own  use  durin^r  her  natural  executors, 

'  ^  &c,  for  ever, 

life ;  and  from  and  after  her  decease,  upon  trust  to  pay  upon  trust  for 
and  divide  such   rents,  issues,  dividends,  profits  and  c^y^therwiu 
produce  equally  unto  and  amongst  all  and  every  his  for  life  ;  and 
children  by  his  said  wife,  share  and  share  alike,  as  they  cease,  upon' 
attain  the  age  of  twenty-one  years,  for  and  during  their  trust  "to  pay 
natural  lives  respectively ;  and  during  the  minorities  of  the  rents 
any  of  his  said  children,  to  pay  and  apply  their  propor-  ®????^  ^"* 
tion  of  the  said  rents,  issues,  dividends,  profits  and  they  attained 
produce  towards  their  maintenance  and  education ;  and   '^^"^({'r'lhVr 
from  and  after  the  decease  of  such  children,  to  pay  the  decease,  to 
principal  of  their  respective'shares  unto  their  legal  repre-  ^^^i  of  tliei' 

sentatives,  their  executors,  administrators  and  assigns.'*     respective 

°  shares  unto 

their  legal  re« 

And  he  directed,  that  such  part  (if  any)  of  the  shares  l^^^""^^^^ 

of  his  said  children  who  might  be  under  age,  as  should  tors,  admini- 

strators  and 
"^^  assigns.  He 
gave  power  to 
^e  trustees  to  sell,  with  power  of  maintenance  out  of  the  rents,  and  advancement  out 
of  the  principal  of  their  shares ;  and  in  case  any  of  his  freehold  estates  should  not  be 
^Id  by  hui  said  trustees,  then,  from  and  after  the  decease  of  his  said  children,  he  de- 
vuedthe  same  unto  their  respective  heirs  and  assigns,  as  tenants  in  common.  And  he 
directed,  that  the  receipts  and  conveyances  of  his  said  trustees  to  any  purchasers  of 
uy  part  of  his  estate  and  effects,  should  be  good  discharges  and  assurances. 

Held,  that  the  trustees  took  the  legal  fee,  and  that  the  children  were  entitled  to 
equitable  estates  for  life,  with  equitable  remainders  to  their  heirs,  which  united,  gave 
them  equitable  estates  in  fee-simple. 

cs 
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:$^ck  rioc  Ix*  expended  in  their  maintenance  and  education, 
siioulu  be  suffered  to  accumulate  for  their  benefit.  And 
lie  directed,  that  his  said  trustees  should  have  power, 
It'  ihey  thought  fit,  to  sell  and  dispose  of  his  freehold 
estates,  and  property  in  foreign  funds,  and  to  invest  the 
produce  in  the  funds  of  this  country,  subject  to  the 
trusts  of  his  will.  He  also  directed,  that  his  said  trus- 
tees should  have  power,  after  the  decease  of  his  said 
wife,  or  in  her  lifetime  with  her  consent,  after  any  of 
his  said  children  should  have  attained  the  age  of  twenty- 
five  years,  to  pay  and  advance  any  part,  not  exceeding 
one-third  part  or  at  most  a  moiety,  of  the  principal,  in 
respect  of  the  shares  of  such  children,  of  such  rents, 
issues,  dividends,  profits  and  produce,  unto  any  of  his 
said  children  attaining  such  age  of  twenty-five  years,  for 
their  advancement  in  life,  calculating  such  principal 
according  and  in  proportion  to  the  number  of  his  said 
children  then  in  being,  or  if  any  should  be  dead,  then 
of  the  survivors  and  the  legal  representatives  of  such 
deceased  children  in  respect  to  such  deceased  children. 

And  in  case  any  of  his  freehold  estates  should  not  be 
sold  by  his  said  trustees,  then,  from  and  after  the  de- 
cease of  his  said  children,  he  devised  the  same  unto 
their  respective  heirs  and  assigns,  as  tenants  in  common. 
And  he  directed  that  the  receipts  and  conveyances  of 
hiM  trustees  to  any  purchasers  of  any  part  of  his  estate 
and  efiects  should  be  good  discharges  and  assurances* 

liy  a  codicil,  he  devised  some  real  estate  purchased 
flfulMecjuent  to  the  date  of  his  will  to  the  same  trustees, 
iiieir  heirs  and  assigns  for  ever,  upon  the  same  trusts ; 
and  by  a  subsequent  codicil,  he  directed  that  the  shares 
und  interest  of  his  daughters  should  be  put  into  their 
own  proper  hands,  for  their  separate  use,  independent  of 
their  husbands. 

The 
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The  testator  died  in  1813. 

The  question  in  this  case  related  to  the  real  estate 
odIj,  and  to  the  extent  of  the  interest  to  which  the 
diildren  of  the  testator  were  entitled. 


1846. 

Rbtnbll 
Rbtnbll. 


Mr.  Turner  and  Mr.  Uoyd^  for  the  children  of  the 
testator,  contended,  that  the  trustees  took  the  legal  fee, 
and  that  all  the  other  interests  were  equitable ;  conse- 
quently, that  the  children  took  equitable  estates  for  life, 
with  equitable  remainders  to  their  respective  heirs,  as 
tenants  in  common.  That  by  the  union  of  these  estates, 
the  whole  fee  became  vested  in  the  children.  They 
argued  as  follows :  —  In  the  first  place,  the  devise  is  to  ^ 
the  trustees  and  their  heirs,  which  would  give  them  the 
fee;  and  the  nature  of  the  subsequent  trusts  are  such  as 
to  require  the  whole  fee  to  be  vested  in  them.  The  wife 
(being  one  of  the  trustees)  was  to  ^^  receive ''  the  rents  for 
life,  and  after  her  death,  the  trustees  were  to  ^^  pay  and 
divide  "the  rents  between  the  children  for  life,  and 
afterwards  to  ^^  pay  "  the  principal  to  the  legal  represen- 
tatives ;  next,  they  had  an  absolute  power  of  selling  and 
of  conveying,  and  a  power  to  advance,  out  of  the  prin- 
cipal of  the  shares,  and  they  were  to  hold  for  the  separate 
use  of  the  daughters.  These  trusts  could  only  be  per- 
formed by  giving  to  the  trustees  the  fee  simple. 

If  this  be  so,  the  estate  to  the  children  for  life,  with 
remainders  to  their  heirs,  are  both  equitable,  and  coal- 
esce. The  words  ^^  legal  representatives"  must  refer  to 
the  subject  of  the  gift,  and  designate  the  individuals 
who  would  take  by  devolution.  They  cited  Bagshaw  v. 
Spencer  {0)9  Hawker  v.  Hawker,  (b) 

Mr.' 


(a)  1  Fes.  sen.  142. 


(6)  3  Bam.  *  Aid.  537. ;  aod 
see  2  Jarman,  S04. 
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Kbynell 


Mr.  Spurrier  and  Mr.  James,  on  the  same  side* 

Mr.  Nichols,  for  the  younger  grandchildren,  con- 
tended, that  even  if  the  trustees  took  the  fee,  still  that 
the  children  took  for  life  only,  with  remainder  to  their 
"  legal  representatives,"  which  expression  must  be  con- 
strued "next  of  kin."  Bridge  v.  Al/bot  (a),  and  Cotton 
V.  Cotton,  {b) 


Mr.  Kindersley  for  John  Jacob  Astor,  the  eldest  son  of 
a  deceased  son  of  the  testator,  argued,  that  the  testator's 
children  took  equitable  estates  for  life  only,  with  legal 
remainders  to  their  heirs,  as  purchasers.  He  argued^ 
that  where  an  estate  is  limited  to  trustees  and  their  heirs, 
on  certain  trusts  or  for  certain  purposes,  the  estate  so 
limited  was  not  to  be  extended  beyond  those  expressed 
purposes.  That  here,  the  trusts  to  be  performed  were 
distinctly  stated  and  limited  to  the  life  estates,  but  that 
the  ultimate  gift,  "  I  devise  the  same  to  their  respective 
heirs,"  was  not  in  the  language  of  trust,  but  a  distinct 
legal  devise.  That  the  direction  "  to  pay  the  principal 
to  the  legal  representatives  "  was  not  inaccurate,  as  there 
was  an  authority  to  sell.  That  this  authority  to  sell, 
did  not  necessarily  require  the  fee-simple  to  be  vested 
in  the  trustees,  for  a  sale  might  equally  well  be  efiected 
by  means  of  a  power,  which  was  the  form  in  which  the 
testator  had  expressed  himself;  "  The  trustees  shall 
have  power"  to  sell.  That  the  power  to  advance  after 
twenty-five,  shewed  that  the  testator  did  not  contem- 
plate that  the  children  so  to  be  advanced  had  already 
an  absolute  interest. 


Lastly,  that  supposing  the  legal  fee  to  be  vested  in 
the  trustees,  still  that  there  would  be  an  executory  de- 
vise in  favour  of  the  children. 

The 

(«)  3  Bro.  C.  a  2S4»  (b)  2  Beav.  67. 
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The  Master  of  the  Rolls. 

The  testator  has  imposed  on  his  trustees  a  great 
variety  of  duties,  which  required  for  their  performance 
the  whole  legal  estate.  I  am»  therefore,  of  opinion 
that  they  took  the  legal  estate  and  the  fee;  that  the 
estates  which  were  given  to  the  children  were  equitable 
estates,  which  coalesced,  and  that  the  children  are  ab- 
solutely entitled. 


1846. 


Kbynell 

V. 

Krynbix.' 


STRATFORD  v.  RITSON. 

rpHIS  suit  was  instituted  by  a  creditor  to  administer 
-*-  the  estate  of  a  trader*  The  usual  accounts  of  the 
personal  estate  were  directed  by  the  decree;  and,  in 
case  of  deficiency  of  the  personalty,  the  real  estates 
were  ordered  to  be  sold.  The  proceeds  of  the  real  and 
personal  estates  together  proved  insuflScient  for  payment 
of  debts.  The  cause  now  came  on  for  hearing  upon 
farther  directions. 

Mr.  Boupell  and  Mr.  Shebbeare^  for  the  Plaintiffs, 
asked,  against  the  heir,  for  an  account  of  the  rents  and 
profits  received  by  him  from  the  death  of  the  intestate, 
until  the  sale  of  tlie  real  estates. 


Nov  8. 

In  a  creditor's 
suit,  an  ao 
count  of  the 
rents  and  pro* 
fits  received 
since  the 
death  is  never 
directed,  until 
the  produce  of 
the  sale  of  the 
real  estate 
proves  in- 
sufficient for 
payment  of 
the  debts.   . 


Mr.  Beavan  for  the  adminbtraton 


Mr.  Glaste  submitted  that  this  account  could  not  now 
be  directed,  as  the  point  had  been  rabed  by  the  plead- 
ings, and  omitted  in  the  decree,  (a) 

T^e 
(a)  Oarkmd r. LUUewood^  I  Sea9an^627. 
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184*6. 


Stratford 

V. 
RiTSON. 


Tlie  Master  of  the  Rolls  said,  he  thought  there  was 
no  doubt  of  the  course  of  practice  in  such  cases.  That 
the  Court  did  not  direct  an  account  of  the  rents  and 
profits  in  the  first  instance,  but  only  when  it  appeared 
that  the  purchase-money  of  the  real  estate  was  insuffi- 
cient to  make  up  the  deficiency  of  the  personal  estate 
for  payment  of  debts.  That  he  must,  therefore,  direct 
an  account  of  the  rents  and  profits  received  by  the  heir- 
at-law.  (a) 

(a)  See  SetotCs  Decrees,  86. ;  and  Schotnbcrg  v.  Humfrey,  1  Dr. 
^  War.Ul. 


Nov.  19. 


LANCASHIRE  v.  LANCASHIRE. 


Since  the 
Orders  of 
May  1845, 
where  a  com- 
misuon  issues 
for  the  ex- 
amination of 
witnesses,  ad- 
ditional inter- 
rogatories may 
be  exhibited, 
from  time  to 
time,  without 
any  order  of 
the  Court 


A  COMMISSION  had  issued,  under  the  103d 
-^^-  General  Order  of  May  1845  (a),  for  the  examin- 
ation of  witnesses.  The  interrogatories  exhibited  on 
the  part  of  the  Defendant  to  prove  a  will  and  codicil 
were,  by  inadvertence,  made  applicable  to  the  will  only, 
and  not  to  the  codicil.  The  omission  being  discovered 
during  the  examination,  an  additional  interrogatory 
was  afterwards  left  with  the  Commissioner,  for  the  pur- 
pose of  proving  the  codicil,  but  he  declined  to  receive  it 
without  an  order  of  the  Court. 


Mr.  Kindersley  and  Mr.  Baxalgeite  now  moved  that 
the  Commissioner  might  allow  and  receive  such  inter- 
rogatory, or  that  the  Defendant  might  be  at  liberty  to 
exhibit  such  interrogatory.  They  argued  that  since  the 
Orders  of  May  1845,  the  Commissioner  might,  from 

time 


(a)  Ord.  Cbi.  384. 


CASES  IN  CHANCERY. 


27 


time  to  time,  receive  such  additional  interrogatories 
without  any  order  of  the  Court,  for  the  form  of  oath 
which  formerly  constituted  the  difficulty  had  now  been 
altered,  and  the  Commissioner  was  now  sworn  to  ex- 
amine ^^  upon  certain  interrogatories  to  be  exhibited  "  (a), 
and  not,  as  formerly,  **  upon  the  interrogatories  now 
produced,"  namely,  at  the  opening  of  the  commission. 


1846. 


Lancashiris 

V, 

Lancasuirb. 


That  if  this  were  not  the  true  construction  of  the 
Order,  then  that  the  Defendant  was  entitled  to  have 
liberty  to  exhibit  an  additional  interrogatory ;  Hood  v. 
Pimm  (A),  Turner  v.  Trelawny.  {c) 

[The  Master  of  the  Rolls.  According  to  the  old 
practice,  new  interrogatories  might  be  filed  at  any  time 
in  the  Examiners'  Office,  but  not  before  Commissioners 
except  by  order  of  the  Court  (rf),  which  was,  however,  an 
order  of  course.  The  question  is,  whether  the  General 
Orders  do  not  now  relieve  the  parties  from  the  necessity 
of  obtaining  this  order  of  course.] 

Mr.  Turner  and  Mr.  E,  Webster  for  the  Plaintiffs,  did 
Dot  contend  that  the  Defendant  was  to  be  shut  out  from 
examining  the  witnesses  to  the  point,  but  argued,  that 
if  any  order  were  necessary,  it  was  an  order  of  course, 
and  that  the  Defendant  ought  not  to  have  applied  spe- 
cially. 


The  Master  of  the  Rolls  said,  he  was  of  opinion, 
that  under  the  new  orders,  the  parties  were  at  liberty  to 
exhibit  new  interrogatories  before  the  Commissioners, 
from  time  to  time.     That  he  had  no  doubt  that  the  word 

«  now  '* 


(a)  Ord,  Can.  324. 
(6)  4  Sinums,  101. 
(c)  9&fKmf,453. 


(rf)  Andrews  v.  Brown^  Prec. 
Ch.  387.,  and  The  King  of  Han- 
over V.  Wkeatley^  4  Beavan^  78. 
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^^  now  *'  had  been  omitted  in  the  Commissioner's  oath 
for  the  very  purpose,  and  the  object  would  be  defeated, 
V.  if  every  party  was  obliged  to  come  to  the  Court  for 

Lancashire,    jg^yg  (q  exhibit  new  interrogatories. 

He  observed  that  a  great  alteration  had  been  made  by 
the  Orders  referred  to,  and  that  the  parties  no  longer, 
as  formerly,  joined  in  the  Commission.  That  now  the 
Commission,  though  taken  out  by  one  party,  was  for  the 
benefit  of  all,  and  that  all  parties  were  now  to  have 
notice  of  the  time  and  place  of  examination,  and  were 
entitled  to  examine  their  witnesses  under  it  (a) 

He  directed  the  costs  of  this  application  to  be  costs  in 
the  cause. 

(a)  106th  and  108th  Orders.    Ord.  Can.  327,  328.  • 


Niw,  12. 

Payment  of  a 
sum  of  34/.  to 
the  legal  per- 
sonal repre- 
sentatives, 
under  a  Ge» 
ncvese  probate 
refused. 


LASSEUR  V.  TYRCONNEL. 

TN  1837,  a  sum  of  34-/.  was  apportioned  to  the  Plain- 
-^  tiff.  Miss  LasseuTj  in  respect  of  her  debt.  She  died, 
and  her  will  was  only  proved  at  Geneva. 

Mr.  Craig  asked  that  this  small  sum  might  be  paid 
to  the  personal  representatives  under  the  Genevese  pro- 
bate, stating  that  the  expence  of  obtaining  a  prerogative 
probate  would  exhaust  the  whole  amount  of  the  debt. 


The  Master  of  the  Rolls. 

I  cannot  do  it     This  Court  always  requires  the  Jiat 
of  the  Ecclesiastical  Court  in  this  country. 


Note.  —  See  Seton  on  Decrees ^  34. 
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Nov.  12. 25. 

GIDDINGS  V.  GIDDINGS.  jll%^ 

March  12. 

nnHE  Plaintiff  Elijah  GiddtngSf  being  resident  in  ^  plaintiff 
"^  America,  was  ordered  to  give  security  for  costs,  having  been 
Accordingly^  on  the  6th  of  April  1 846,  James  Giddirtgs  ^^^  security 

executed  the  nsual  bond,  as  surety  for  costs.    James  Gid"  ror  coste,  gsve 

.  an  insufficient 

dings  appeared  to  be  wholly  dependent  on  his  mother  security ;  he 

for  his  support,  and  to  be  in  circumstances  rendering  ^^  offered  to 
his  security  of  no  value.     A  motion  was  now  made,  that  security  within 
the  Plaintiff  should  give  security  for  costs,  in  the  room  h^n'e  miSe 
of  or  in  addition  to  James  Giddings,  or  in  default  the  default,  he  was 
bill  might  be  dismissed  with  costs,  and  in  the  mean  time  gjye  security 

that  all  proceedings  might  be  stayed.  J!^'^"*  •    . 

linuted  period, 

and  in  defaidt, 
James  GiddingSf   in  opposition,   made  an  affidavit,  ^^'S^^'^j 
stating  **that  he  was  worth  the  sum  of  100/.  sterling  dismissed  with 
over  and  above  what  would  pay  his  just  debts.''  *^'^ 

Mr.  Heaiijteldj  in  support  of  the  motion,  relied  on 
the  affidavits  showing  that  the  surety  was  quite  unable 
to  pay  100/.     He  cited  Camac  v.  Grant,  {a) 

Mr.  Kinderslei/f  contra^  contended  that  the  present 
was  like  a  case  of  justifying  bail,  in  which  it  was  suffi- 
cient for  the  party  to  show  he  was  worth  100/. 

The  Master  of  the  Rolls. 

The  Plaintiff  must  give  proper  security  within  a  month, 
and  in  the  mean  time,  all  proceedings  must  be  stayed. 


The 


so 
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GiDDINGS 
V. 

GiDDINGS. 


The  Plaintiff  did  not  comply  with  this  order,  and  on 
the  28th  January  1847, 

Mr.  Heathfield  moved  that  the  bill  might  be  dismissed 
with  costs.  He  cited  Camac  v.  Grant  {a)y  Cliffe  v. 
Wilkinson  (i),  FoH  v.  The  Bank  of  England  {c),  VeUch  v. 
Irving,  {d) 

Mr.  Kindersleyy  as  amicus  curiis  only,  suggested  that 
the  Court  should  take  into  its  consideration  the  distance 
at  which  the  Plaintiff  was  now  residing. 

TTie  Master  of  the  Rolls  said  he  would  make  enquiry 
as  to  the  practice  in  such  cases. 


March  18.' 


The  Master  of  the  Rolls.  The'  mption  in  this 
case  was,  that  the  Plaintiff's  bill  should  stand  dis- 
missed, he  not  having  given  security  for  costs,  as  re- 
quired by  a  former  order.  I  am,  however,  of  opinion, 
that  the  proper  order  will  be,  that  the  Plaintiff  do  either 
give  security  for  costs  within  a  limited  time,  or  that  his 
bill  be  dismissed  with  costs,  and  this  will  be  in  con- 
formity with  the  orders  of  the  Vice-Chancellor  of  Eng^ 
land  in  the  cases  of  Cliffe  v.  Wilkinson  (i),  and  Veitch 
V.  Irving,  {d)  In  Fort  v.  The  Bank  of  England  (c\ 
Cliffe  V.  Wilkinson  was  not  cited ;  but  in  Veitch  v.  Irving^ 
which  was  subsequent  to  Fort  v.  The  Bank  of  England, 
Cliffe  V.  Wilkinson  was  cited.  There  are  other  cases. 
In  Lautour  v.  Holcombe  {e\  the  motion  was  to  stay  the 
proceedings  or  dismiss  the  appeal,  and  the  Lord  Chan- 
cellor stayed  the  proceedings  on  the  appeal,  until  secu- 
rity had  been  given. 

I  am 


(a)  I  Sim.  S48. 
(6)  4  Sim.  122. 
(c)  10  Sim.  616. 


(i)  11  Sim.  122. 
(0  1  PMUipi,  262. 
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'  I  am  of  opinion  that  the  other  cases  are  not  suffi- 
cient to  establish  an  authority  contrary  to  that  in  the 
cases  I  have  referred  to  in  Mr.  Simoni  reports. 

It  was  ordered  that  the  Plaintiff  give  security  within 
six  months,  and  in  default,  that  the  bill  be  dismissed 
with  costs. 
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GiDDINOS 

V, 
GiDDINOS. 


Note.  —  The  followbg  are  the  authorities  stated  in  thdr  proper 
chronolo^cal  order :  — 

Comae  V.  Grant  (IB27),  1  &motu,  348.  4r  2  ISm.  570.  Hoggku  v. 
Goold  (Nov,  1828),  2  Law  Rec,  0.  S,  31.  Powell  v.  SmUh  (Dec.  1. 
1888),  I  Sausie  4-  Se.  654.  JH^artm  v.  FarreU(Jmn.  1829),  2  Hogan, 
151.  Fumell  v.  M'Mahon  {May  1830),  3  Law  Rec.  O.  S.  258. 
Fyan  v.  JkTMahon  (Oct.  1830),  3  Law  Rec.  O.  S.  364.  C^  v. 
WiOmton  (Jan.  1831),  4  Shnons,  122.  TredweU  y.  Byrch  (Nov. 
18S5),  1  r.  4-  (7.  (Ex(A.)  476.  Knight  v.  De  Blaqtdere  (June  1839), 
I  Sauue  4-  Sc.  648.  Hardwicke  v.  Warren  (Dec.  7,  1839),  ISa/^^ 
Sc.  645.  Fort  y.  The  Bank  of  England  (April  1840),  10  iSlbn.  616. 
YeUch  v.  Jmng  (Ju/y  1840),  11  Sim.  122.  Zautour  y.  Holcombe 
(1842-43),  1  PhiU.  262. 

The  practice  seems  to  be  similar  in  analogous  cases  as  in  difr* 
ouBsing  for  want  of  prosecution  &c.  And  see  The  Princeu  of  Wales 
r.  The  Earl  of  Liverpool,  3  Swan.  567.,  and  2  Wilton^s  Ch.  Ca. 
89.  Barlee  v.  Bwrlee,  1  Sim.  4*  St.  100. ;  and  see  Boyd  v.  fi'Afi- 
zdmiM,  1  Ve$.  i  B.dSl.;  and  the  form  of  the  order  in  Mouseley  v. 
Bamett,  1  Krf .  4"  -9*  382.  note ;  and  see  Casbome  v.  Barsham,  5 
Ifyt,  ^  CV.  113.,  and  Pmy  v.  Truefitt,  QBeavan^ 418. 
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Dec.ie.  LEWIS  V.  COOPER. 


A  demurrer      riiHIS  bill  was  filed  against  several  Defendants^  and 

rulef  wISi"  ^^^  attached  to  the  Court  of  the  Vice-Chancelior 

costs,  the  De-  of  England, 
fendant  ap- 
pealed.   The 

Plaintiff  after-       Qne  of  the  Defendants  filed  a  demurrer,  which,  on 

wards  ob- 
tained an  the  10th  of  November^  was  overruled  with   costs.     On 

course  to  dis-  '^^  ^^'  ^^  December^  the  Defendants  appealed  to  the  Lord 
miss  his  bill  Chancellor,  and  on  the  same  day  the  Plaintiff  obtained 
suppressing       ^^  ^^^  Rolls  an  order  of  course  to  dismiss  his  bill  with 

the  fact  of  the  costs.     The  petition  on  which  the  order  had  been  ob- 

allowance  of         .      -  - 

the  demurrer ;  tamed,  made  no  mention  of  the  demurrer. 

It  was  dis- 
charged for 
irregularity.  Mr.  Kindersletf  and  Mr.  Terrell  moved  to  discharge 

the 'order,  on  the  ground  of  the  suppression  of  the  fact 

of  the  allowance  of  the  demurrer. 


Mr.  Adamsy  contra.  The  Plaintiff  being  willing  to 
dismiss  his  bill  with  costs,  the  only  contest  is  as  to  the 
costs  of  the  demurrer,  and  an  appeal  for  costs  is  not 
allowed.  The  petition  of  appeal  was  presented  on  the 
day  on  which  the  order  to  dismiss  was  obtained,  and 
the  Plaintiff  was  not  aware  of  it  at  the  time.  To  bind 
the  Plaintiff  by  the  effect  of  the  pending  appeal,  it 
should  be  shewn  that  he  had  been  served  with  it. 

•  The  Master  of  the  Rolls.  I  think  the  order  ir- 
regular. If  the  petition  had  stated  that  the  bill  had 
been  filed,  and  that  a  demurrer  to  it  had  been  overruled 
with  costs,  the  secretary  would  have  considered  what 
was  proper  to  be  done. 

A  party, 
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A  party,  when  he  obtains  an  order  of  course,  is 
boand  to  make  a  statement  of  every  circumstance  mate- 
rial to  be  considered  on  making  the  order,  and  I  think 
the  fact  of  the  demurrer  havin*;  been  overruled  with 
costs,  ought  to  have  been  stated.  I  do  not  say  what 
might  have  been  done,  if  it  had  been  stated. 
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The  order  must  be  discharged  with  costs,  {a) 

(a)  Affirmed  by  the  Lord  Chancellor,  January  llth,  1847,  2 
?mpi^  178. 


RUTTER  V.  MARRIOTT. 


2jCC*  Io« 


I 


N  August  1845,  the  Defendant  MamoU  became  the  Upon  a  sale 
purchaser  of  some  property  sold  under  the  decree  ^^  ^q- 
of  this  Court;  and  by  the  conditions  of  sale  he  was  to  order  upon 
obtain  the  Master's  report  and  pay  his  purchase-money  ^  pay'hia'"^ 
into  Court  before  a  given  day.     He  took  no  measures  purchase- 
for  completing  his  purchase,  and  the  vendors,  on  the  Court  cannot 

13th  of  June  1846,  obtained  an  order  nisi  for  confirma-  ^^,*'^"?*: 

until  the  title 

tion  of  the  Master's  report,  which,  on  the  6th  of  Jidy^  has  been  ac- 
was  confirmed  absolutely.  Z'S'.^r^' 

port  obtained 

On  the  16th  of  July  1846,  the  vendors  delivered  an  H^d^^Sh''^' 
abstract,  and,  on  the  same  day,  gave  notice  of  motion  to  order,  ob- 
pay  the  purchase-money  into  Court,  and  that  the  De-  ^uch  accept- 
fendant  misht  be  let  into  possession.     Marriott  did  not  *°^  ^'  ^" 
appear  on  the  motion,  and  on  the  23rd  of  Juluj  the  affidavit  of 
order  was  made  upon  an  affidavit  of  service.  noticTof 

Mr.  motion,  was 
discharged 
with  costs. 
Api^ications  of  purchasers  to  pay  purchase-monev  into  Court,  and  to  be  let  into 
possession,  without  prejudice  to  objections  to  the  title,  are  always  refused. 

VouX.  D 
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Marriott. 


Mr.  Twner  now  moved  to  discharge  the  order  of  the 
23rd  o(  Jtih/y  on  the  ground  that  it  was  irregular  to 
order  the  purchase-money  to  be  paid  into  Court  before 
the  Master  had  reported  that  a  good  title  could  be 
made ;  Hodder  v.  Ruffin  (a).  Anon.  (5),  and  Smart  v, 
M'Lellan.  {c) 

Mr.  Parker^  for  the  Plaintiff,  argued,  that  the  order 
was  regular ;  that  the  Defendant,  who  was  a  trustee  for 
sale,  was  well  acquainted  with  the  title,  having  sold 
and  conveyed  to  the  respective  purchasers  nearly  the 
whole  of  the  other  part  of  the  testator's  property,  and 
the  Defendant,  not  having  appeared  and  asked  for  a 
reference  as  to  title,  was  now  precluded. 


The  Master  of  the  Rolls. 

1  am  clearly  of  opinion  that  this  order  is  irregular, 
and  is  not  consistent  with  the  common  course  of  pro- 
ceedings. Applications  to  pay  purchase-money  into 
Court,  and  for  liberty  to  enter  into  possession,  without 
prejudice  to  objections  to  the  title,  have,  I  believe,  in 
every  instance  been  refused,  (d) 

For  some  reason  or  other,  which  is  not  explained,  the 
purchaser  paid  no  attention  to  the  notice  of  motion,  and 
the  order  was  made  on  affidavit  of  service  simply.  If 
the  title  had  been  accepted  or  the  reference  waived,  the 
order  might  have  been  made,  but  if  not,  the  regular 
course  would  have  been   to  direct  a  reference  to  the 

Master 


(a)  NewL  Pr.  542.  (3d  ed.). 

\h)  1  Sugd.  V,  4-  P.  105.  (lOth 
ed.)  note  (1),  2  Dan,  Pr.  910. 
(Isted.) 

(c)  lb,  919.  note. 

(</)  See  Huiion  v.  Mantcii,  2 
Beawm,  260. ;  Barker  v.  Harper^ 


9  Coap,  32, ;  Heiid/e  v.  Dakhis, 

1  C  P.  C.  (L  CoL)  378. ;  Pelff^ 
V.  Braddyi,L.  C.  27th  Jan.  1847; 

2  Smith's  Pr,  209.  (3d  ed.)  ;  2 
Fow/er,  313.  317.  ;  1  Newland, 
Pr,  542. ;  1  Grant's  Pr,  292.  and 
note. 
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Master  as  to  the  title.  If  the  circumstances  had  been 
stated  to  me  on  the  occasion,  I  could  not  have  said  that 
there  had  been  an  acceptance  of  the  title. 

I  am  of  opinion  that  it  is  not  a  regular  proceeding  to 
obtain  an  Order  for  payment  of  purchase-money  into 
Court,  without  an  acceptance  of,  or  even  a  reference  to  the 
Master  as  to,  the  title.  The  order  was,  therefore,  wrong, 
and  must  be  discharged  with  costs,  but  by  consent  a 
reference  may  now  be  made  to  the  Master  on  title. 


55 


1846. 


RUTTER 
V, 

Marriott. 


BAINBRIGGE  v.  BADDELEY. 


Dec.  19. 


A  DEMURRER  had,  in  this  case,  been  allowed  with 
*^^  costs,  (a)  An  appeal  had  been  presented,  and 
bad  been  heard  by  the  Lord  Chancellor,  and  was  now 
standing  for  judgment 

Mr.  Tum^  moved  to  stay  the  taxation  of  costs,  on 
the  ground,  that,  if  the  Lord  Chancellor  were  to  over- 
rule the  decision,  the  costs  would  have  to  be  returned. 

Mr.  KindersUy,  contrh. 

The  Master  of  the  Rolls.  To  stay  the  proceedings 
pending  an  appeal,  some  special  case  must  be  made 
out. 


A  demurrer 
had  been  al- 
lowed with 
costs,  but  an 
appeal  had 
been  heard, 
and  was  stand- 
ing for  jadg- 
ment    A 
motion  to  stay 
the  proceed- 
ings for  costs 
was  refused 
with  costs. 


The  motion  must  be  refused  with  costs. 

(a)  9  J3MnMm»538. 


D  2 
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1846. 

Nor.  5, 6. 24.  C ARPMAEL  V.  PO WIS.  {a) 

Aprantofan-  HpHE  object  of  this  suit  was,  either  to  rescind  or 
on  Se  ground  reform  a  contract,  on  the  ground  of  error  and 

of  n  mistake     mistake.    The  facts  of  the  case,  as  stated  by  the  Court, 

made  in  caU  ^  ,, 

culating  the      were  as  follows :  — 
amount  pay* 

pJJen^prindple.      I"  ^^^^^  ^^39,  the  Plaintiff  agreed  to  purchase 

The  Plain-    certain  property  belonging  to  the  Defendant,   Letitia 
tiflr,  for  a  given    ^./,  ^-.       ^t  ir        i 

8um,  agreed      Po^is,  for  the  sum  of  1800/.     About  and  after  the  time 

to  grant  the  when  that  agreement  was  entered  into,  a  treaty  took 
life  annuity  to  place  between  the  Plaintiff  and  the  Defendant,  respect- 
from^Oie*^^    ing  the  substitution  of  the  grant  of  a  life  annuity  to  the 

amount  of  a      Defendant,  instead  of  the  payment  to  her  of  the  1800/. 
corresponding    • 
government       »n  money. 

annuity.    The 

Defendant's  The  treaty  had  proceeded  to  some  length,  and  the 

toascert^     Plaintiff  and  the  Defendant,  Miss  Pawis^  respectively, 

the  amount,  haj  expressed  themselves  to  be  willinir,  the  one  to  ficrant« 
He  accord-  ,     ,  ,  ,  r       ,..^  7      . 

ingly  did  so       &nd  the  other  to  accept  the  grant  of,  a  life  annuity,  in 

hon&fide^  but  jjgu  of  payment  of  the  purchase  money  of  1800/.,  before 

ation  he  re*  the  matter  was  known  to  Thomas  Pomsy  the  brother  of 

^mitJs  ^ned  ^'^**  Porjois.     Thomas  Porwisj  being  informed  of  the  cir- 

out  to  be  in-  cnmstances  by  his  sister,  had   an   interview  with  the 

Pldntiff;'rely-  Plaintiff  on  the  subject  early  in  October  1839,  and  before 

ing  on  this  the  5th  day  of  that  month ;  and  some  conversation  took 
inlormation,        .  .        ,  _  ,  .  ,  _ 

granted  an  an-  place  respecting  the  amount  of  the  annuity  to  be  granted, 

miity  based  j^j,j  something  was  said  (as  Mr.  Pordois  in  his  evidence 
thereon,  and  °  ^ 

which  was  of  said 

amouT^  ^The  ^"^  Reported  on  another  point,  9  Beavan,  16. 

Defendant  was  aware  of  the  mode  of  calculation,  but  the  Court  was  unable  to  come 
to  the  conclusion  that  the  Defendant  would  have  entered  mto  the  agreement  if  the 
correct  amount  of  the  annuity  had  been  stated.  Held,  that  as  there  had  been  a 
mistake  on  both  sides,  the  deed  could  not  be  rectified,  but  must  be  set  aside  alto- 
gether. Held  also,  that  as  the  price  of  a  government  annuity  was  so  easily  ascer- 
tamable,  the  Plaintiff,  if  he  had  either  relied  on  his  own  knowledge  or  on  others 
unconnected  with  the  Defendant,  would  not  have  been  entitled  to  reuef. 
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^aid  he  believed)  as  to  a  government  annuity  being        1846. 
-t^Jiken  as  a  guide  in  calculating  the  amount.     Mr.  Pawisj     ^^"^^^^^ 
Slaving  had  interviews  with  the  Defendant  ^i&sPawis  «. 

^nd  Mr.  Venning  her  solicitor  before  the  5th   October^       Powis. 
bad  two  or  three  interviews  with  the  PlaintiflP  on  that 
^ay,  and  it  being  suggested  by  Mr.  Venning^  that  a 
private  individual  ought  to  give  a  larger  annuity  than 
government,  as  his  security  was  not  so  good,  Mr.  Pcms 
required  that  the  annuity  to  be  granted  to  his  sister  by 
the  Plaintiff  should  exceed  what  government  would 
grant ;  and,  after  some  discussion  as  to  the  amount,  the 
Plaintiff  at  length  agreed  to  give  ISA  more  than  the 
amount  of  a  government  annuity,  and  the  bargain  was 
finally  settled  on  that  footing,  subject  to  the  approval  of 
Miss  Paaois. 

The  principle  being  agreed  upon,  the  question  neces- 
^y  came,  what  was  the  amount  of  an  annuity  for  life 
which  government  would  grant  Miss  Pamis  for  the  sum 
of  1800/.?  And  Mr.  Pcms  (acting  as  the  agent  of  Miss 
Pms)  undertook  to  obtain  from  a  friend  of  his,  in  the 
National  Debt  oflBce,  a  statement  as  to  the  amount  of  such 
annuity ;  and  it  was  arranged  between  the  Plaintiff  and 
Mr.  Pcms  that  they  should  meet  again  on  the  7th  to 
complete  the  business.  On  the  same  day,  Mr.  Poms 
informed  Mr.  Venning  of  what  he  had  done,  and  also 
obtamed  from  a  Mr.  Ctdhbert  of  the  National  Debt 
office  a  statement  in  writing  as  to  the  amount  of  the 
annuity  which  government  would  grant  for  1800/.,  upon 
ft  female  life  of  his  sbter^s  age. 

The  statement  in  writing  was  as  follows :  —  ^^  At  the 
present  price  of  S  per  cents,  viz.  90f,  1800/.  money 
^ould  yield  an  annuity  of  1582.  95.  6d.  on  the  life  of  a 
female  aged  fifty-eight,  5th  October  1839."  This  paper 
Was  shewn  by  Mr.  Pcms  to  the  Defendant  on  the  6th 

JD  3  Octdber 
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Carphael 

V, 

Powis. 


October^  and  he  said,  in  his  evidence,  that  he  communi- 
cated to  her  the  amount  of  the  annuity,  and  the  principle 
on  which  it  had  been  calculated.  Though  it  appeared 
highly  probable  that  the  fact  was  so,  yet,  in  her  answer, 
Mbs  Pcnds  said,  that  she  only  recollected  being  told, 
that  the  Plaintiff  had  agreed  to  grant  her  an  annuity  of 
176/.  105. 


On  the  7th  October ^  Mr.  Pcfwis  produced  the  state- 
ment of  Mr.  Qithbert  to  the  Plaintiff,  by  whom  it  was 
relied  upon ;  and  upon  this  statement,  made  to  one 
party  by  the  agent  of  the  other,  it  was  agreed,  that  for 
the  purchase  money  of  1800/.  which  was  owing  by  the 
Plaintiff  to  Miss  Pawts^  the  Plaintiff  should  grant  to  her 
an  annuity  for  her  life  of  176/.  10s.,  being  18/.  05.  ScL 
more  than  the  amount  or  sum  of  158/.  9s.  6d.  stated  in 
the  paper,  6d.  beyond  tlie  amount  stipulated  being 
added  for  the  purpose  of  an  easier  division  into  quarterly 
payments.  The  result,  without  any  statement  respect- 
ing the  mode  in  which  the  amount  of  the  annuity  was 
calculated,  was  reduced  into  writing,  and  by  the  memo- 
randum, dated  the  7th  October  18S9,  and  signed  by  the 
Plaintiff,  and  by  Thomas  Powis  for  Letitia  Ponioisj  it  was 
expressed,  that  the  Plaintiff,  in  consideration  of  1800/. 
to  be  paid  to  him  by  Miss  Powis,  agreed  to  grant  her 
an  annuity  of  176/.  lOs.  to  be  paid  and  payable  as 
therein  mentioned  during  her  life,  and  she  agreed  to 
purchase  the  same  on  those  terms. 

Besides  the  statement  of  Mr.  Powis,  there  was  also 
the  evidence  of  Mr.  Smithy  the  Plaintiff's  solicitor,  and 
of  Mr.  Venning,  the  solicitor  of  Miss  Poms,  that  Mr. 
Venning  brought  to  the  meeting  of  the  7th  of  October, 
the  memorandum  of  the  intended  agreement,  with  the 
amount  of  the  annuity  in  blank,  which  was  to  be  supplied 
at  the  meeting ;  that  at  the  meeting,  the  Exhibit  E., 

containing 


Fowis. 


CASES  IN  CHANCERY.  39 

contaiDiDg  the  statement  of  Mr.  Cuthbertf  was  produced,        1846. 
for  the  purpose  of  shewing  the  amount  of  the  annuity ;    ^^^^^"^"^^ 
that  Mr.  Perns  stated,  that  he  had  brought  it  from  the        _  r. 
Government  annuity  oflSce,  and  that  the  amount  of  the 
Annnity  to  be  paid  by  the  Plaintiff  was  fixed  by  the  cal 
cttlation  contained  in  that  document. 

The  deed  by  which  the  annuity  was  granted  was 
dated  the  8th  day  of  January  1840,  and  the  annuity  was 
paid  without  objection  till  the  month  o(  January  1844, 
when  the  Plaintiff  discovered,  that  the  statement  made  to 
him  on  the  7th  of  October  1839,  that  at  the  then  price 
of  3  per  cent,  consols,  1800/.  would  yield  an  annuity  of 
158i!.  9s.  6d.  on  the  life  of  a  female  aged  fifty-eight, 
was  erroneous,  and  that  the  sum,  stated  in  Mr.  Cuih* 
herfs  paper  as  the  amount  of  annuity  which  1800/. 
would  yield,  ought  to  have  been  136/.  6s.  9\d.y  instead 
of  158/.  95.  Sd.^  and,  consequently,  that  the  Plaintiff  had, 
by  mistake,  granted  an  annuity,  exceeding  by  22/.  and 
upwards,  the  amount  of  the  annuity  which  he  had 
agreed,  and  really  intended,  to  grant. 

He  requested  Miss  Pamis  to  relieve  him  from  the 
effect  of  this  error,  which  she  refused  to  do;  whereupon 
this  bill  was  filed,  praying  that  the  deed  dated  the  8th 
day  of  January  1840,  whereby  the  Plaintiff  granted  to 
Letitia  Powis  an  annuity  of  176/.  10s.,  might  be  recti- 
fied and  reformed,  by  substituting,  in  place  of  the 
annuity  of  176iL  105.,  an  annuity  of  154/.  6s.  9^d.;  or, 
if  the  Court  should  be  of  opinion  that  the  Plaintiff  was 
not  entitled  to  that  relief,  then  that  the  deed  and  the 
agreement  of  the  7th  of  October  1839  might  be  de- 
clared void,  and  be  delivered  up  to  the  Plaintiff  to  be 
cancelled.  The  bill  also  prayed  such  accounts  and  relief 
as  might  be  consequent  upon  the  decbion  of  the  Court, 
and  further  relief. 

D  4  The 
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The  defence  of  Miss  Pawis  was,  that  she  simply  agreed 
to  purchase  an  annuity  of  176/.  105.,  and  never  autho- 
rised her  brother  to  accept  any  less.  That  she  had  no- 
thing to  do  with  the  mode  of  calculating  the  amount^ 
or  with  any  reference  to  the  amount  of  annuity  which 
would  be  granted  by  government.  She  looked  only  to 
the  amount  offered  to  her  —  she  desired  to  have  more^ 
and  reluctantly  consented  to  so  litde,  and  would  not 
have  consented  to  less. 


The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Stevens^  for  the  Plaintiff.  It  is 
clearly  settled,  that  when,  by  accident  or  mbtake,  a 
deed  is  framed  contrary  to  the  intention  of  the  parties, 
in  their  contract  on  the  subject,  this  Court  will  rectify 
the  deed,  and  make  it  consonant  with  the  real  intention. 
Mil/onTs  PI.  128.  (a),  1  Si(ny*s  Eq.  Jur.  136.  et  seq.^ 
Baker  v.  Paine  (&},  Bamsboitom  v.  Gosden.  (c)  The 
Court  will  reform  an  instrument  inconsistent  with  the 
true  agreement,  even  at  the  suit  of  the  party  who  drew 
it :  Ball  v.  Stone,  {d)  Here  it  is  clearly  proved,  that 
there  has  been  a  mistake  as  to  the  amount  of  the  an- 
nuity ;  and  the  Court  must  either  rectify  the  instrument 
by  reducing  the  annuity,  or  set  the  deed  aside  altogether. 


The  contract  for  the  purchase  of  the  freehold  houses 
was  independent  of  that  for  the  annuity,  and  will  there- 
fore stand,  though  the  latter  be  set  aside:  Colycr  v. 
Clay  [e).     Tliey  also  cited  Clapham  v.  Shillilo.  {g) 

Mr.  Kindersley  and  Mr.  Malinsj  for  Miss  Paans^  did 
not  dispute  the  jurisdiction  of  the  Court  in  a  clear  case, 

but 


(a)  4th  ed. 

ib)  1  Ve$.  sen.  457. 

(c)  1  Ve$.  #  B.  165. 


(rf)  1  Sm.iSt.2\0. 
{e)  7  Bear.  188. 
(g)  7  Beav.  146. 


CASES  IN  CHANCERY. 


41 


but  contended,  that  in  tliis  case,  the  proof  was  insuf- 
ficient, and  could  not  be  acted  on  against  tlie  distinct 
denial  contained  in  the  Defendant's  answer.     They  ar« 
gued  that  where  a  party  sought,  on  the  ground  of  error 
or  mistake,  to  vary  a  deed  executed  by  him,  it  was 
iocnmbent  on  him  to  produce  proof  of  the  clearest 
possible  description.     Lord  Thurlam  thought  that  ^*it 
should  be  proved  as  much  to  the  satisfaction  of  the 
Court  as  if  it  were  admitted,"  and  added,  '*  the  diffi- 
culty of  this  is  so  great,  that  there  is  no  instance  of  its 
prevailing  against  a  party  insisting  that  there  was  no 
mistake : ''     Lord  Imham  v.  Child,  {a) 


1846. 


In  the  Marquis  Taomihend  v.  Siafigroom  (&),  Lord 
Eldon  observed,  ''Lord  Hardwicke  saying  the  propf 
ought  to  be  the  strongest  possible^  leaves  a  weighty 
caution  to  future  judges ;''  and  he  refers  to  Lord  Thur^ 
Ms  opinion  that  the  evidence  should  be  *'  of  the 
highest  nature,  for  he  adds,  that  it  must  be  irrefragable 
evidence."  Lord  Eldon  afterwards  observes,  **  I  agree, 
those  producing  evidence  of  mistake  or  surprise,  either 
to  rectify  an  agreement,  or  calling  upon  the  Court  to 
refuse  a  specific  performance,  undertake  a  case  oi great 
difficulty  ;"  and  in  that  case  he  held  that  **  the  evidence 
must  be  taken,  due  regard  being  had  to  the  answer, 
and  the  Court  was  pot  to  decide  upon  the  allegation  as 
to  probability  against  the  answer,"  by  which  the  agree- 
ment was  positively  denied ;  and  he  dismissed  the  bill 
with  costs. 

Again  in  Beaumont  v.  Brandey  (c).  Lord  Eldon  says : 
"  In  cases  of  this  nature,  great  weight  must  be  given 
to  what  is  reasonably  and  properly  sworn  on  the  part 

of 


(a)  1  Bro.  C.  C,  p.  93 
\b)  6  Vei.  p.  SdS. 


(c)  Tum,iR.5U 
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of  a  Defendant,  because  it  must  be  a  very  strong  case 
that  would,  even  in  a  recent  transaction,  operate  to 
overturn  or  vary  a  solemn  instrument;  and  after  the 
lapse  of  so  long  a  time,  it  must  be  a  case  that  leaves  no 
reasonable  doubt,  a  case  that  must  satisfy  the  conscience 
of  the  Court,'*  &c. 


They  argued  that  there  had  been  no  misrepresent- 
ation ;  that  the  Defendant,  in  her  dealing,  had  regard 
only  to  the  amount  of  the  annuity,  without  any  reference 
to  the  mode  in  which  it  was  to  be  calculated,  and  had 
given  no  authority  to  Mr.  Powis  to  enter  into  any  such 
arrangement  in  her  behalf. 

That  the  Plaintiff  was  bound  to  shew  that  he  had 
been  hitherto  unable,  with  reasonable  diligence,  to  dis- 
cover the  alleged  error ;  and  it  was  the  more  necessary 
in  this  case,  where  the  consideration  depended  on  a  life, 
and  where,  on  the  one  hand,  the  Plaintiff,  for  five  years, 
had  taken  the  chance  of  the  determination  of  the  an* 
nuity  by  the  death  of  the  Defendant,  and  where,  on  the 
other,  the  Defendant  had  regulated  her  annual  expen- 
diture on  the  faith  of  the  validity  of  the  agreement. 

They  insisted  that  if  the  transaction  as  to  the  annuity 
was  to  be  disturbed,  the  sale  of  the  freehold  which  de- 
pended on  it  ought  also  to  be  rescinded. 

Mr.  TumeTj  in  reply. 

The  Master  of  the  Rolls  said  he  would  take  time 
to  consider  the  case  on  the  authorities,  and  on  the 
evidence. 


The 
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Tke  Master  of  the  Rolls.  1846. 

Notwithstanding  the  evidence  of  Mr.  Powis^  and  con-     Carpmabi 
sistently  with  its  perfect  truth,  it  may  easily  be  be-        powis 
Geved  that  Miss  Poms  attended  so  exclusively  to  the       ^^^^  ^i 
amount  of  the  annuity  she  was  to  have,  and  relied,  as 
to  every  thing  else,  so  much  upon  her  brother  and  her 
solicitor,  that  she  reflected  not  at  all  upon  the  mode 
of  calculating  the  annuity,  and  was  very  little,  if  at  all, 
influenced  by  it,  and  afterwards  forgot  that  it  had  been 
stated  to  her. 

Such  may  have  been  the  case ;  and  if  so,  the  result 
was,  that  she'  meant  to  have  an  annuity  of  176/.  10^. 
however  it  was  calculated ;  whilst  the  Plaintiff  meant  to 
give  an  annuity  of  1762.  lOs.,  on  the  mistaken  notion 
imparted  to  him  by  Mr.PoTois,  that  it  was  18/.,  and  not 
more  than  18/.,  beyond  the  amount  of  an  annuity  which, 
at  the  same  time,  for  the  same  sum,  and  for  the  life  of 
the  same  person,  would  have  been  granted  by  govern- 
ment. 

The  evidence  and  the  circumstances  persuade  me, 
and  I  think  I  ought  to  conclude,  that  Mr.  Pawis  did 
inform  hb  sister  of  the  mode  in  which  the  annuity  was 
calculated,  before  he  signed  the  agreement  on  her  be- 
half; but  I  cannot  conclude,  that  she  would  have  autho- 
rised the  agreement  to  be  signed,  if  the  correct  amount 
of  an  annuity  exceeding  a  government  annuity  by  18/. 
had  been  proposed  for  her  acceptance. 

Under  tliese  circumstances,  I  think  that  a  decree  to 
rectify  or  reform  the  grant,  as  first  prayed  by  the  bill, 
cannot  be  made.  The  question  is,  whether  the  deed 
and  the  agreement  on  which  it  is  founded  ought  not  to 
be  declared  to  be  void. 

The 
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The  price  of  a  government  annuity  is  so  well  known, 
or  so  easily  ascertainable,  that  if  Mr.  Carpmad  had 
either  relied  on  his  own  knowledge,  or  on  others  un- 
connected with  the  DeFendant,  I  think  that  I  should 
not  have  thought  him  entided  to  any  relief;  but  it  is 
evident  that  he  relied  on  the  information  obtained  by 
Mr.P&wis.  Mr.Pawis  indeed  offered  to  procure  the 
information.  He  did  obtain  and  communicate  it  to  the 
Plaintifl^  who  relied  upon  it,  and  entered  into  the  agree- 
ment on  the  credit  of  it.  It  turned  out  to  be  erroneous; 
but  before  the  agreement,  and  till  long  after  the  agree- 
ment, Mr.  Pcjms  appears  to  have  had  no  reason  what- 
ever to  suspect  that  there  was  any  error.  He  adopted 
it  implicitly,  on  the  authority  of  Mr.  Cisihberi^  and  very 
innocently  produced  it  to  the  Plaintiff  as  a  true  state- 
ment of  that,  upon  which  the  amount  of  the  annuity 
was  to  be  calculated.  If  the  Plaintiff  was  guQty  of  any 
error  or  laches,  it  was  in  giving  too  much  credit  to  the 
statement  which  had  been  adopted  and  communicated 
to  him  by  the  Defendant's  agent  as  true.  I  do  not 
think  that  there  was  any  fraud  whatever;  but  un- 
doubtedly there  was  a  mistake,  and,  in  such  a  matter,  a 
very  serious  one,  and  I  do  not  think  that  the  circum- 
stances of  thb  case  are  such  as  would  justify  the  Court 
in  saying  that  the  Plaintiff  should  be  held  to  the  con- 


I  am,  therefore,  of  opinion  that  the  grant  of  the  an- 
nni^,  and  the  agreement  for  granting  it,  ought  to  be 
declared  to  be  void ;  and  Mr.  Carpmad  having  offered 
to  limit  his  relief  to  the  time  when  the  bill  was  filed,  I 
think  thai  an  account  ought  to  be  taken,  from  that  tim^ 
of  the  monies  which  have  been  paid  by  the  Plaintiff  to 
the  Defendant  on  account  of  the  annuity ;  and  also  an 
account  of  what  is  due  from  the  Plaintiff  to  the  Defend- 
ant in  respect  of  the  1800/.,  and  the  interest  thereof 

and 
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and  that  upon  payment  by  the  Plaintiff  to  the  Defend-         1846. 
tntoTwhat  is  due  on  the  balance  of  such  accounts,  the 
grant  and  the  agreement  ought  to  be  delivered  up  to  be 
cancelled* 


2)i  r^  GABRIEL.  yov.\2.l9.2\. 

IMTR.  HENRY  BAILY  entered  into  an  agreement  i#.  agreed  to 
^^  with  Mr.  Helps  to  take  a  lease,  "  and  to  pay  all  ^^  ^ 
expenses  connected  with  the  said  lease.''    Mr.  Helps  the  expences. 

^J16  ICASA  WAS 

employed  Messrs.  Gabriel  and  Newington,  his  solicitors,  prqMired  by 
to  prepare  the  lease,  and  which,  at  the  request  of  Mr.  ^j:  ^^^^^ 
Hemy   Baifyf  was   made  out  to   Messrs.  Henry  and  delivered  his 
Ei<^d  Bails,.  '^''^Z 

lessee.    The 
Messrs.  Gabriel  and  Nfonngion  delivered  their  bill  ^  ^  order'to 

of  costs,  amounting  to  18/.  Os.  6d..  to  Messrs.  Henry  taxthe  bill, 

®  "^   onanallega- 

and  Edward  Baily;  and  the  bill  was  headed,  **  Messrs.  tion  that  he, 

Henry  and  Edward  Baily  to  Gabriel  and  Newingion:'  ST^^'J^ 

The  amount  being  objected  to,  the  sum  of  15/.  7s.  Sd.  sohdtor, 

was  tendered  and  refused.  ^l£^l^^ 

the  fact,  the 

Messrs.  Henry  and  Edward  Baily  afterwards  obtained,  charged.^t*'* 

exparte^  the  common  order  for  taxation,  upon  the  alle-  without  costs, 

gation,  *^  that  they  the  said  Henry  and  Edward  Baily  difference 

bad  employed  Messrs.  Gabriel  and  Neannglon  in  certain  ^i°S  ver> 
conveyancing  business,"  and  ^  that  the  bill  contained 
certain  charges  which  they  were  not  liable  to  pay.'' 

Mr.  «/l  W.  Collins  now  moved  to  discharge  the  order; 
and  one  of  the  grounds  of  irregularity  relied  upon  was, 
that  it  had  been  obtained  on  a  false  suggestion  that 

Messrs. 
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]  846.        Messrs.  Baily  bad  employed  the  solicitors ;  whereas  it 
^-^^^^-^    was  proved  that  they  had  been  employed  by  the  lessor, 
Gabrosl.     and  it  was  only  by  virtue  of  the  special  agreement  be- 
tween the  lessor  and  lessees  that  the  latter  were  liable 
to  pay. 

Mr.  Elderton^  contrd.  The  bill  of  costs  having  already 
been  delivered,  the  allegation  was  immaterial. 

[The  Master  of  the  Rolls.  I  think  not,  because 
•  where  a  bill  of  costs  is  taxed  at  the  instance  of  the 
client,  the  taxation  takes  place  in  a  particular  mode, 
but  when  taxed  at  the  instance  of  a  third  party,  he  is 
bound  to  pay  all  that  the  employer  of  the  solicitor  is 
liable  to.] 

Here  the  solicitors  have  put  their  own  construction 
on  the  matter,  for,  by  their  bill,  they  have  charged 
Messrs.  Baily  as  their  clients. 

The  Master  of  the  Rolls. 

I  will  consider  the  affidavits  and  order.  Jf  there  has 
been  an  irregularity,  it  must  not  be  allowed  to  prevail ; 
but  it  is  evident  that  the  more  important  thing  is  the 
costs  of  these  proceedings,  and  on  whom  they  will  fall. 


Von.  21.  The  Master  of  the  Rolls  held  tliat  the  order  had 

been  improperly  obtained,  on  an  erroneous  statement, 
and  ought  to  be  discharged ;  but  he  disapproved  of  the 
litigation  on  so  slight  a  matter  of  difference,  and  gave 
no  costs. 
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WILLES  V.  DOUGLA&  ^847^' 

Jan,  29. 

rpHE  testatrix  gave  the  remainder  of  her  funded  pro-  oift  in  trust 
■*-  perty,  after  the  legacies  were  dischargedi  and  at  the  Jl?  ^^^^*^^ 
decease  of  her  sister,  to  Francis  WUles  and  Charles  Johnson^  between  A.,B^ 
upon  the  following  trusts :  —  "In  trust,  to  be  equally  ^mte'fr^n' 
divided  between  my  first  cousins  Maty  Johnson^  Charlotte  "  their  ** 
I/nxU,  and  Luctf  Atty^  the  interest  arising  therefrom  to  for  «  ^^Ir  "  ' 

be  received  by  the  said  Francis  WiUes  and  Charles  John^  ^^^  "*«»  «"<! 

at "  their  ** 
ion,  the  trustees  for  the  same,  and  equally  divided,  share  decease,  to  be 

and  share  alike,  between  the  said  Mary  Johnson^  Char-  ^^'^ed 
Idle  Lovell,  and  Lucy  Atty^  separate  from  and  distinct  **  their " 
from  their  said  husbands,  and  for  their  sole  use ;  and  at  Hd^^timt  A 
their  decease,  to  be  divided  amongst  their  daughters."       ^-9  and  C\ 

each  took  one 
third  for  life 
The  testatrix  died  in  1825;  her  sister,  the  tenant  for  with  remainder 

life,  died  in  18S0;  Mrs.  Jo^n^on  died  in  184S;  and  the  ^h^  to  her 
other  two  cousins,  Mrs.  I/nell  and  Mrs.  Atty^  were  still  <iaughters. 
livmg. 


The  three  cousins  had  daughters,  all  of  whom  were 
bom  in  the  life  of  the  testatrix. 

Upon  the  death  of  Mrs.  Johnson,  a  question  arose 
how  the  fund  was  to  be  distributed  for  the  future. 

Mr.  Kindersky  and  Mr.  Glasses  for  the  PlaintiiTs,  the 
executors. 

Mr.  Hodgson  and  Mr.  J.  Baily,  for  Mrs.  Lovel/f 
claimed  to  be  entitled  to  a  moiety  of  the  dividends, 
on  the  ground  that  the  interest  was,  in  effect,  given 
to  the  cousins  ^*  equally  **  as  tenants  in  common,  and 
to  the  saryivors  and  survivor  of  them  in  the  nature 

of 
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V. 

Douglas. 


of  cross  remainders;  Ashley  v.  Ashley,  {a)  They  argued 
that,  as  the  fund  was  to  be  kept  together  in  the  hands 
oF  the  trustees,  in  mass,  until  'Uheir''  deaths,  that  is, 
of  all  the  cousins,  there  could  be  no  division  until  that 
period.  In  Malcolm  v.  Martin  [b)^  the  gift  was  to 
the  children  of  Mr.  Glass  deceased,  and  the  children 
of  Mrs.  I^fon  deceased,  to  be  equally  divided  between 
them,  and  at  their  decease  the  same  to  be  divided  be* 
twixt  the  grandchildren  of  each, — Mr.  Glass  and  Mrs. 
Lyofi;  and  there  being  grandchildren,  but  no  chil- 
dren, of  Mr.  Glass,  and  children  and  no  grandchildren 
of  Mrs.  Lyon,  it  was  held,  that  the  children  of  Mrs. 
Ia/oh  should  take  the  whole  interest  for  their  lives,  and 
that  nothing  passed  to  the  grandchildren  till  the  death 
of  all.  The  Court  said  **  the  tenancy  in  common  im- 
plied in  the  will  can  only  extend  to  the  interest ;  but 
the  principal  being  only  given  over  after  the  death 
of  the  children,  occasions  a  necessity  to  consider  it  a 
joint-tenancy."  This  decision  was  followed  in  Pearce 
V.  Edmeades  (c),  where  the  gift  was  to  E.  and  G.  during 
their  respective  lives,  in  equal  shares,  and,  after  the 
decease  of  the  said  E.  and  G.,  unto  and  between  the 
children  of  E.  and  G.,  it  was  held  that  G.,  who  survived 
E.f  was  entitled  to  the  whole  interest  during  his  life. 
That  on  the  death  of  the  survivor  of  the  cousins,  their 
daughters  then  took  per  capita :  Blackler  v.  Webb  (d) : 
for  on  any  other  construction  there  would  be  an  in- 
testacy, if  either  cousin  had  no  daughter ;  and  that  the 
Court  carefully  avoided  such  a  result. 


Mr.  Follettf  for  Mrs.  Ally,  supported  the  same  con- 
struction, and  referred  to  Tuckerman  v.  Jefferies  {e\  where 
there  was  a  devise  io  Jane  and  to  Elizabeth,  ^*  to  be  equally 

divided 


(a)  6  Simons,  358. 

(b)  3  Bro.  C.  C.  50. 

(r)  3  Younge^rC.  (^Exc.)  246. 


(d)  2  P.  WiUianu,  383.;    9 
Jarman  on  Wills,  111. 

(e)  4  Bac.  Ahr.  467. 
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divided  between  them,  during  their  natural  lives,  and 
after  the  deceases  of  the  said  Jane  and  Elizabeth^  to  the 
right  heirs  of  Jane  for  ever/'  It  was  held,  that  Jane 
and  Elizabeth  were  joint  tenants,  notwithstanding  the 
words  *^  equally  to  be  divided  between  them.'* 

Mr.  BoupeU,  Mr.  WiUcock,  Mr.  T.  H.  HaU,  Mr. 
Cbiy,  Mr.  Purvis,  Mr.  Marshall,  Mr.  BoHon^  Mr. 
Turner^  Mr.  Campbell^  Mr.  Teed^  Mr.  PiggoU^  and  Mr. 
&  JameSf  commented  on  the  cases  cited,  and  argued  that 
the  cousins  took  as  tenants  in  common  for  life,  with 
remainder  as  to  one  third,  on  their  respective  deaths,  to 
their  daughters.  They  cited  Campbell  v.  Brawnrigg  {a), 
to  shew  that  there  would  be  no  intestacy  in  case  of 
there  being  no  daughter  of  a  cousin,  but  that  the  shares 
would  go  to  her  representatives. 

Mr.  J.  Baify,  in  reply. 

The  Master  of  the  Rolls. 

The  will  is  carelessly  expressed,  but  is  capable  of 
a  rational  construction. 

It  is  admitted  that  the  testatrix  has,  in  the  first  in- 
stance, given  the  property  to  the  three  cousins  abso- 
lutely as  tenants  in  common,  but  that  this  absolute  in- 
terest is  afterwards  cut  down  by  the  subsequent  gift  to 
their  daughters.  It  is  to  be  observed,  that  in  this  be- 
quest, the  testatrix  has  used  the  word  "  their"  on  four 
several  occasions.  She  gives  this  property  to  these  three 
ladies  separate  from  *^  their  "  husbands,  for  ^^  their  "  sole 
use,  and  at  ^*  their  "  deaths  to  *<  their  "  daughters. 
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In  the  first  instance  of  the  use  of  the  word  ^*  their/' 
namely,  separate  from  **  their  '*  husbands,  it  clearly 
means  ^*  their  several  and  respective ''  husbands.  It 
would  be  absurd  to  treat  the  expression  as  referring  to 
the  class  of  husbands,  or  to  declare  that  the  share  of 
one  lady  was  to  be  independent  of  her  sisters'  husbands. 


Again,  the  property  being  given  to  them  as  tenants 
in  common,  the  words  ^^  for  their  use  "  must  mean  *^  their 
respective  ^  use. 

Thirdly,  *^  at  their  decease  ^  cannot  mean  the  co- 
temporaneous  death  of  all,  but  the  deattis  of  each 
respectively. 

If  this  be  so,  are  we  to  give  to  the  word  **  their " 
a  different  meaning  when  used  on  the  fourth  occasion  ? 
I  think  not,  and  that  the  expression  <^  their  daughters  ** 
means  their  respective  daughters.  So  that,  on  the 
whole,  each  cousin  takes  one  third  for  life,  with  re- 
mainder to  her  daughters. 


Decree. 

**  Declare  one-third  of  the  funded  property  of  the  testatrix  is 
divbible  amongst  the  daughters  of  Maiy  Johnton^  deceased.*' 
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REYNELL  v.  SPRYE.  j^,  17, 

THIS  was  a  motion  for  the  production  of  docu-  The  title  of  J7. 
n^on».  to  «>  estate 

"«°**-  having  been 

discovered  by 

It  appeared,  that,  in  184-S,  the  Defendant  Sjprye  had,  to 'give  X^^^^ 

by  some  means  or  other,  discovered  that  the  Plaintiff  a  moiety  of 
n        .*  .11.  .  .111  ^"®  estates  for 

Beyndl  was  entitled  m  reversion  to  a  considerable  estate^  hig  exertions, 

nnder  the  ultimate  limitation  in  a  will  of  a  person  of  ^^'*  f°^  ^' 

^  was  to  pro- 

the  same  name.     In  this  matter,  Sprye  had  consulted  a  secute  the 
soUcitor  named  Young,  ^'T^I^, 

through  his 

A  negotiation  was  entered  into  between  the  Defend-  solicitor,  after- 

^^  ,  ,  ,     wards  took 

ant  sprye  and  the  Plaintiff,  for  imparting  the  parti-  the  opinion 
culars  of  the  discovery,  which  ended  in  an  agreement  ^T^Hf  ^ 
between  them,  that  Sprye  should  have  a  moiety  of  the  and  instituted 
estate  recovered,  as  a  remuneration  for  his  exertions  ^  ^  ;„  the 
and  trouble  in  discovering  and  investigating  the  matter;  °a°>6  oi R., 
and  that  ^p^^  should  undertake  the  risk  and  expense  of  attorn^ 
of  the  legal  proceedings  necessary  to  enforce  the  Plain-  »venbyi2.for 

,    ^     ^  ^  •'  that  purpose. 

tiff's  rights.     This  arrangement  was  assented  to  on  the  Held,  in  a  suit 

2d  of  June  184S,  and  on  the  18th  of  June  the  opinion  ^^^^^^^^ 

of  counsel  was  taken  by  Young,  which  was  favourable  transaction, 

to  the  Plaintiff's  claim.  £ld  J^^. 

duce  the  P 

The  arrangement  was  carried  into  effect  by  four  in-      ^  opinion, 
straments,  dated  in  Jufy  1843,  and  prepared  by  Young,  documents 

san  in      If      «»        If 

The  first  was  a  power  of  attorney  from  the  Plaintiff  to  for /i's  inspec- 
Spryey  to  commence  and  prosecute  suits  concerning  the  tion,  the  same 

estates  in  the  Plaintiff's  name.    The  second  was  a  deed  yiieged.    ^ 

Qf      In  the  same 
case,  J9.,  wish- 
ing to  purchase  the  remaining  moiety,  procured  his  solicitor  to  write  him  a  letter  to 
show  to  12.,  and  calculated  to  induce  him  to  sell.    R,  agreed  to  selL    Held,  in  a  suit 
to  set  aside  the  sale,  that  the  letter  was  not  a  privileged  communication. 

E  « 
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of  indemnity  from  Sprye  to  the  PlaintifT,  against  all 
costs,  &c.  incurred  in  consequence  of  any  suit,  &c.  com- 
menced in  the  Plaintiff's  name,  under  the  power  of 
attorney.  The  third  was  a  conveyance  by  the  Plaintiff 
to  Sprye  and  his  family  of  a  moiety  of  the  estates ;  and 
the  fourth  was  a  codicil  to  the  Plaintiff's  will,  ratifying 
the  conveyance  of  the  moiety  of  the  estate.  Young  re- 
quested to  be  furnished  with  an  authority  from  the 
Plaintiff,  ^*  as  his  solicitor,"  to  take  proceedings  in  re- 
ference to  the  property,  but  it  did  not  appear  that  any 
had  been  given.  Youngs  however,  from  the  instructions 
of  iS^rye  acting  under  the  power  of  attorney,  commenced 
and  prosecuted  a  suit  of  ReyneU  v.  Reynell  (a),  against 
the  parties  in  possession  in  respect  of  the  property. 


Sprye  afterwards  became  desirous  of  purchasing  the 
remaining  moiety  of  the  property,  and  for  the  purpose 
of  opening  the  mattei;  to  the  Plaintiff,  and  to  forward 
his  views,  Sprye^  in  April  IS**,  wrote  to  Young  the 
rough  sketch  of  a  letter  which  Young  was  to  write  to 
him  Spjye,  with  a  view  of  shewing  it  to  the  PlaintiflT. 
A  letter  was  accordingly  sent,  dated  the  1 7th  of  Aprils 
which  enlarged  on  the  difficulties  of  the  case,  and  was 
intended  to  induce  the  Plaintiff  to  come  into  an  ar- 
rangement for  the  sale  of  the  remaining  moiety  of  the 
property. 

Ultimately,  in  May  1844,  the  Plaintiff  agreed  to  sell 
the  remaining  moiety  to  Sprye  for  5000/.,  but  the  pur- 
chase had  not  been  completed,  nor  the  purchase  money 
paid. 


In  1846,  the  tenant  for  life  died  without  issue.  The 
estate  then  came  into  possession,  and  the  Plaintiff,  hav- 
ing obtained  the  full  benefit  of  the  Defendant's  knowledge 

and 

(a)  Reported  on  a  point  of  practice,  7  Beavan^  82. 
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and  exertionsi  filed  this  bill  against  Spiye  and  Young 
to  set  aside  the  whole  transaction,  on  different  allegations 
of  fraud,  concealment,  and  influence,  which  it  is  unneces- 
sary to  mention.  The  Defendants  put  in  their  answers, 
admitting  the  possession  of  various  documents;  and  the 
question  on  the  present  motion  was,  whether  the  De- 
fendants were  bound  to  produce  the  case  and  opinion  of 
counsel  of  the  18th  of  Junej  or  the  proceedings  in  the 
suit  of  BeyneU  v.  Beyiiellj  or  the  letter  of  the  17th  of 
April  1844,  all  of  which  were  admitted  to  be  in  their 
possession. 
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Mr.  Shapter^  in  support  of  the  motion,  contended,  that 
the  Defendants  were  bound  to  produce  the  documents  in 
question ;  that  the  opinion  was  taken  as  much  for  the 
benefit  of  the  Plaintiff  as  of  Sprycy  and  that  they  both 
had  a  common  interest  in  it.  Secondly,  as  to  the  pro- 
ceedings in  the  suit  of  Beynell  v.  Beynellj  it  was  the  suit 
of  the  present  Plaintiff*,  and,  though  conducted  at  the  risk 
ofSpfye^  it  was  prosecuted  for  the  joint  benefit  of  both. 

Thirdly,  that  the  letter  from  Young  to  Sprye  was 
not  privileged,  for  it  did  not  relate  to  matters  within 
the  ordinary  scope  of  a  solicitor's  duty ;  Carpmael  v. 
Paaois  {a) ;  that  the  Plaintiff*  insisted  that  a  fraud  had 
been  practised,  and  that  this  gentleman  had  acted  not  in 
his  quality  of  solicitor,  but  as  particeps  criminis. 


Mr.  Kifiderdey  for  the  Defendant  Spfycj  and  Mr. 
Ttfmer  for  Young.  Young  acted  on  the  retainer,  and  as 
the  solicitor  of  Spn/e  alone ;  and  the  Plaintiff  had  no 
right  to  interfere  with  him,  nor  could  he  have  sustained 
any  action  against  him,  if  he  had  been  guilty  of  any  neg- 
ligence in  the  proceedings  in  Bej/nell  v.  ReyneU.     All 

com- 

(a)  1  PAi%if,p.692. 

E  3 


Spryb. 
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1846.       communications,  therefore,  between  Spye  and  Yoimg 
Rbvnell      ^^^  privileged,  including  the  letter   in  question.     The 
V.  Plaintiff  says  a  fraud  has  been  committed;  but  the  truth 

of  that  allegation  cannot  be  determined  on  a  motion 
for  the  production  of  papers. 

J[TAe  Master  of  the  Rolls. 

The  Plaintiff  undertakes  to  shew,  from  the  admissions 
in  the  answer,  that  these  two  Defendants  were  acting  in 
concert  together.  Surely  a  solicitor  cannot  in  a  case  of 
fraud  protect  himself  by  merely  saying  that  he  is  an 
honest  solicitor.] 

Where  an  attorney  is  employed  by  a  client  to  trans- 
act professional  business,  all  the  communications  which 
pass  between  them,  in  the  course  and  for  the  purpose  of 
that  business,  and  not  those  only  which  relate  to  litiga- 
tion commenced  or  in  contemplation,  are  privileged  com- 
munications ;  Herring  y.  Clobery  (a),  Jones  v,  Pngh.  {b) 
The  opinion  was  taken  at  the  expense  and  for  the  pur- 
pose of  Sprye  alone,  and  is  therefore  privileged,  though 
no  suit  was  pending. 

As  to  the  papers  in  Reynell  v.  Reynell^  they  are  pri- 
vileged in  this  suit  as  well  as  in  the  suit  of  Reynell  v. 
Reynell.  This  was  decided  in  Holmes  v.  Baddeley  (c), 
on  appeal  from  this  Court,  (d)  Reynell  v.  Reynell  was 
the  suit  of  Sprye^  though  conducted  in  the  name  of  the 
Plaintiff. 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said,  I  think  the  Plaintiff  is  entitled  to  the  production  of 
the  case  and  opinion  oi  June  1843,  of  the  documents  in 

Reynell 

{a)  1  PhUlipg,  91.  (c)  1  PhiL  476. 

(6)  lb.  96.  {d)  6  Beawmy  521. 
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Sei/nett  v.  Rtt/nell^  and  of  the  letter  of  the  1 7th  of  April 

1844. 

Whatever  may  be  thought  of  the  policy  of  restricting 
discovery,  yet  when  a  rule  is  established,  it  is  the  ordi- 
nary part  of  my  duty  to  follow  it ;  and  if  this  case  came 
within  the  authorities  cited,  however  unfortunate  the 
result  might  be,  I  should  feel  myself  bound  to  follow 
them;  but  I  do  not  think  those  authorities  apply  to 
this 


1846. 


It  appears  that  the  Defendant  Sprye  had  discovered, 
by  some  means  or  other,  that  the  Plaintiff  was  entitled 
to  rights  to  some  estates,  and  having  made  that  dis- 
covery, he  wrote  to  the  Plaintiff  a  letter  of  the  29th  of 
April  184S,  giving  an  intimation  of  those  rights,  and  he 
proposed  to  establish  them  upon  the  principle  of  **  no 
success  no  pay;"  that  is,  if  he  did  not  succeed  in  the 
establishment  of  the  Plaintiff's  rights,  then  he  was  to 
receive  no  benefit  for  his  endeavours  to  do  so.  It  ap- 
pears that  on  the  12th  of  May  184*3,  Youngs  who  is 
made  co-Defendant,  wrote  a  letter  to  Sprye  for  the  pur- 
pose of  being  shewn  to  the  Plaintiff,  confirming  the  same 
rule  or  maxim  of  ^*  no  success  no  pay,"  and  shewing, 
that  the  Plaintiff's  rights  were  to  be  prosecuted  upon  the 
terms  of  giving  one  half  of  the  estate  to  the  person  who 
had  made  the  discovery  of  the  Plaintiff's  right  thereto. 

The  Plaintiff  consented  to  this  arrangement,  and  the 
suit  for  the  recovery  of  the  estate  was  of  course  to  be 
prosecuted  both  for  the  benefit  of  the  Plaintiff  and  of 
Spn/Cf  who,  it  seems,  was  to  have  the  reward.  A  cose 
was  stated,  and  counsel  was  consulted  on  it.  It  is  said, 
that  this  was  a  case  and  opinion  taken  for  Sprye  alone ; 
but  I  am  of  opinion  that  it  was  taken  for  both  Sprye  and 
the  Plaintiff,  the  one  being  as  much  interested  in  it  as 
the  other.     The  opinion  being  favourable,  the  several 

E  4f  instruments 
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« 

18^6*        instruments  ivere  prepared  for  carrying  this  arrange- 
^^"^^^^^     ment  into  effect.     First,  there  was  a  power  of  attorney, 
V.  and,  secondly,  an  indemnity  to  the  Plaintiff  against  the 

liability  to  costs  of  the  suit;  thirdly,  a  conveyance  of  a 
moiety  of  the  estate  was  made  by  the  Plaintiff;  .and, 
lastly,  a  codicil  to  his  will,  to  make  all  sure  for  the 
parties.  Upon  all  this  being  done,  a  suit  was  instituted 
for  the  recovery  of  the  estate  in  the  name  of  this  Plain- 
tiff, but  under  the  arrangement  contained  in  the  agree- 
ment, and  for  the  benefit  of  the  Plaintiff  as  much  as  of 
Sptye.  The  Plaintiff  had  given  an  authority  to  prosecute 
the  suit,  and  took  an  indemnity  against  the  liability  to 
costs ;  but  does  anybody  pretend,  that  the  Plaintiff  had 
not  a  right  to  know,  from  time  to  time,  every  thing 
which  was  done  in  the  suit  instituted  in  his  name  to  en- 
force his  rights,  and  upon  which  the  whole  interest  of 
Sprye  was  founded.  Young  was  assuming  to  act  under 
the  agreement  as  the  solicitor  of  the  Plaintiff;  and  I  am 
of  opinion  that  the  Plamtiff  had  a  right  both  to  know 
what  was  done  in  the  suit,  and  to  see  the  documents 
in  that  suit.  It  is  quite  a  different  case  where  a  Plain- 
tiff is  prosecuting  a  suit  for  himself. 

The  only  other  point  raised  is  with  regard  to  the 
particular  letter.  In  respect  of  this  what  do  we  find 
done?  Why  this:  Sptye  writes  a  letter  to  Youiigj 
who  acted  as  the  professional  adviser  of  the  parties  in 
the  suit,  and  encloses  a  draft  of  a  letter  which  was  to 
be  written  to  himself,  Sprye,  for  the  purpose  of  being 
shewn  to  the  Plaintiff,  and  intended  to  operate  as  an 
inducement  upon  him  to  execute  the  conveyance  of 
his  interest  in  the  remaining  moiety  of  the  estate  for 
5000^1;  and  this  was  ultimately  obtained  from  him. 
I  have  no  doubt  that  this  is  not  a  letter  written  in 
professional  confidence  for  the  purpose  of  obtaining 
the  advantage  of   professional  assistance;    for  Sprye^ 

having 
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a  particular  purpose  in  view,  makes  this  gen*        1846. 
tleman  bis  tool,  and  not  his  adviser.     I  think  that  that 
letter  is  not  entitled  to  any  protection  whatsoever. 


Dec.  23. 
In  re  HARRISON.  1847. 

Jan,  28. 

THIS  was  a  petition  for  the  taxation  of  a  solicitor's  Aj  to  the  legal 
effect  of  &  D&v* 
bill  which  had  been  paid  ^^  under  protest''  ment  of  a  bm 


of  costs 
"  under  pro- 


Jo  February  1846,  ah  agreement  was  entered  into  test." 
between  the  mortgagor  {Parlabean)  and  his  mortgagee,  goUcko^dP^' 
that  the  mortgaged  property  should  be  sold  and  the  livered  his  bill 
mortgagor  thereby  agreed  to  pay  "  all  usual  and  fair  JLoi^^S^y 

mortgagee's  costs  and  charges."  three  weeks 

before  the  day 
of  settlement. 

The  property  was  accordingly  sold ;  and  on  the  16th  A'  ^  "®^ 

of  October  J  Mr.  Harrison^  the  mortgagee's  solicitori  de-  was  objected 

livered  his  bill  of  costs  to  the  mortgagor's  solicitors,  which  f^V^"'  *f  ^JS" 

amounted  to  6SL  125.      On  the  20th  of  October j  the  to  complete 

mortgagor's  solicitors  complained  that  the  bill  was  "  very  Mymrat  and 

heavy;"  and  they  stated,  that,  as  their  client  was  only  a  the  mortgagor 

trustee,  there  would  be  no  alternative  but  to  tax  it  for  protoit."Held 

his  justification,  and  that  if  payment  should  be  insisted  that  this  was 

on  at  the  time  of  the  completion,  "  they  could  only  pay  to  authorize  a 

the  amount  in  full,  upon  the  understandinflr  that  it  was  ^a^on*  , 

.,       ,  \,^  ®  although  there 

paid  under  protest.  might  be  some 

over-charges. 

m.  ,  .       1   r       1  Thetaxa- 

The  5th  of  November  was  appomted  for  the  comple-  tion  of  the  bill 

tion  of  the  purchases,  on  which  day  another  small  bill  wg^oi^or 

ofcostsof  8/.  Bs.  was  delivered.     The  parties  met,  and  at  the  instance 

,       ofthemort- 
gagor,  takes 
place  as  be- 
tween the  solicitor  and  the  mortgn^,  his  client. 
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1846.  the  bill  was  objected  to;  but  the  objectionable  items  were 
^jf^re  not  pointed  out.  Mr.  Harrison*s  clerk  refused  to  com- 
Harrison.     plete  the  purchases  and  hand  over  the  deeds,  except  on 

payment  of  the  bills  of  costs;  but  he  offered  to  deduct  6/. 

This  was  refused,  and  the  bills  were  paid  in  full,  <^  under 

protest,"  and  a  receipt  was  given. 

This  petition  for  taxation  was  presented  on  the  14>th 
of  November,  and  the  affidavit  made  in  support  of  the 
petition  specified  a  great  number  of  items  of  alleged 
over-charges  and  of  improper  charges;  but  the  principal 
objection  was,  that  the  greater  number  of  the  charges, 
though  maintainable  as  between  the  solicitor  and  his 
clients,  the  mortgagees,  were  not  properly  chargeable 
against  the  mortgagor,  or  as  between  mortgagor  and 
mortgagee.  The  affidavit  also  stated,  that  the  office  of 
the  taxing  masters  had  been  closed  for  the  vacation,  ex- 
cept upon  vacation  references,  until  the  29th  of  October. 

Mr.  Rotipell  and  Mr.  Elmskyy  in  support  of  the  peti- 
tion, argued,  that  payment  had  been  obtained  by 
^^pressure,"  and  had  been  made  '* under  protest:"  that 
there  were  over-charges  and  improper  charges  in  the  bill, 
which  could  not  be  sustained  as  against  the  mortgagor, 
and  that  these  circumstances  justified  a  taxation  of  the 
bill  of  costs. 

They  cited  In  re  WeUs  {a). 

Mr.  Kindersley  and  Mr.  Glasse,  contra.  There  has 
been  no  pressure  in  this  case:  the  payment  was  made 
voluntarily,  after  the  bill  had  been  delivered  three  weeks, 
during  which  period  the  petitioner  had  full  opportunity  of 
examining  it,  and  of  obtaining  an  order  of  course  for  its 

taxation. 

(a)  8  Beavttn^  416. 
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uxatioD.    The  '^  protest '''amounts  to  nothing:  a  party  1847. 

caonot,  upon  payment,  reserve  to  himself  the  right  of  tax*  ^^^^^^ 

itbn  by  protesting,  unless  there  be  other  circumstances  Harrison. 
to  justify  it;  and  oveiHsharges  nione  are  not  sufficient. 

• 

Hie  taxation,  at  the  instance  of  a  third  party,  takes 
place  as  between  the  scdicitor  and  his  client;  and  a  mort- 
gigor  taxing  the  mortgagee's  solicitor's  bill  places  him« 
lelf  in  the  position  of  the  mortgagee. 

Tke  Master  of  the  Rolls.  The  petitioner,  in  com- 
Bon  with  many  other  persons,  entertains  a  notion,  that 
where  costs  have  been  paid,  it  is  a  very  easy  thing  to 
undo  the  transaction,  and  that  nothing  more  is  necessary 
to  be  done,  than  to  make  *^a  protest"  at  the  time,  and 
afterwards  to  discover  that  there  are  some  over-charges: 
tiiese  two  things  alone  are  thought  sufficient  for  the  pur- 
pose of  obtaining  a  taxation  after  payment.  Now  I  take 
leave  to  say,  that  a  ^^  protest "  by  itself  \s  of  no  value. 
I  do  not  know  what  it  means,  except  this,  that  the 
party  paying  gives  notice,  that  he  will  avail  himself  of 
every  circumstance  in  the  case  to  enable  him  afterwards 
to  npset  the  transaction.  This  is  what  it  really  amounts 
to^  although  parties  try  to  give  it  a  larger  effect. 

Another  erroneous  notion  is,  that  if  a  bill,  of  a  greater 
amount  than  a  solicitor  would  be  allowed  on  taxation, 
be  paid,  and  if  that  payment  be  accompanied  by  an  in- 
timation of  an  intention  to  tax  the  bill,  that  this  is  suffi- 
cient to  obtain  an  order  for  taxation.  I  take  leave  to 
say  tliat  this  has  never  been  held,  and  that  it  has  always 
been  considered,  that  a  man  may  pay  to  a  solicitor  more 
than  the  l^;al  charges ;  and,  if  he  do  it  voluntarily,  and 
without  circumstances  affecting  the  solicitor  with  fraud, 
or  improper  conduct,  this  Court  will  not  afterwards 
interfere. 

This 
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•  1847.  This  petition  is  also  misconceived  in  this  respect:  it 

^V*^  proceeds  on  the  notion  that  a  mortgagor,  having  settled 
Hamiison.  an  account  with  the  mortgagee  and  paid  the  bill  of  the 
mortgagee's  solicitor,  is  entitled,  in  this  jurisdiction  by 
petition,  to  quarrel  with  the  account  so  settled,  and  tax 
the  costs  of  the  solicitor,  not  as  between  him  and  his 
client  the  mortgagee,  but  as  between  the  mortgagor  and 
the  mortgagee ;  and  further,  that  if  charges  be  found 
in  the  bill  of  costs  which  the  mortgagee  could  not  main- 
tain in  an  account  between  him  and  the  mortgagor,  they 
are  to  be  disallowed.  Such  a  notion  is  entirely  erro- 
neous, and  so  much  of  this  petition  as  depends  on  this 
point  falls  to  the  ground. 

If,  in  the  case  of  In  re  WeUs^  which  has  been  referred 
to,  I  laid  down,  as  has  been  supposed,  any  such  pro- 
position as  this  —  that,  where  a  bill  has  been  delivered  a 
full  fortnight  before  the  accounts  were  to  be  settled,  and 
where  every  opportunity  has  been  given  to  examine  it  (I 
do  not  say  to  tax  it,  because  some  difficulty  might  occur 
in  the  vacations),  a  taxation  may  be  obtained  by  merely 
shewing  over-charges, — if  I  laid  down  any  such  thing, — 
I  think  the  case  was  wrongly  decided;  but  if  I  held, 
where  a  bill  of  costs  is  delivered  at  the  time  of  the  set- 
tlement, and  an  opportunity  to  examine  is  refused,  tlie 
solicitor  saying,  ^*  you  must  either  pay  it,  or  the  settle- 
ment of  the  matter  for  which  we  have  met  cannot  be 
completed,"  —  if  I  held,  I  say,  that  a  payment  under 
such  circumstances  of  pressure  cannot  prevent  a  taxa- 
tion, I  think  the  case  of /n  re  Wells  was  right,  and  I  will 
make  a  like  order  under  like  circumstances. 

If  I  rightly  understand  the  facts,  this  case  is  reduced 
to  one  of  simple  over-charge,  in  a  bill  delivered  more 
than  a  fortnight  before  the  transaction  was  completed. 
If  that  be  so,  even  if  over-charges  do  exist,  I  do  not  think 

it 
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it  is  a  proper  reason  to  open  the  bill,  and  order  a  tax-  1847. 

itioD;  and  this  petition  must*  therefore,  be  dismissed  ^^T^'^"^^ 

with  costs.  Harrison. 


184^. 

ROBINSON  V.  WALL  la).  -Vor.  9.  lo.  11. 

14^  16. 

HRHIS  was  a  suit  for  specific  performance  under  the   a  life  interest 

■■■  followinflr  circumstances :  —  ^"  ^"^^"^L^  ' 

^  was  sold  by 

auction 
Sir  Thomas  and  Lady  Cliampneys^  in  her  right,  were  gerJe.'^^Tfc^ 
seized  of  certain   real   estates   of  considerable   annual  vendors  had 
valoe,  for  the  term  of  her  life,  with  remainder,  in  de-  ^  agreement 

fitult  of  her  issue,  to  Lady  Mostyn  and  her  first  and  J»itl\  ^'^}^f^^ 
....  ^  ^  jjg  should  bid 

other  sons  m  tail.  ^  32,000/.  and 

be  the  pur- 
chaser,  unless 
Sir  Thomas  Champneys  took  the  benefit  of  the  Insol-  a  higher  sum 

Tent  Debtors'  Act,  and  the  Plaintiffs   Robinson  and  Jja^Sis^feS'*' 

GiSUU  were  his  assignees.  was  conceal- 

ed.   The  pro- 
perty was  sold 
On  the  loth  of  November  1838,  the  assignees  put  up  to  the  De- 

their  interest  in  the  property  for  sale  by  public  auction,  50,000/.  The 
the  conditions  of  sale  representing  that  the  sale  was  to  twiant  for  life 
be  ^^  without  reserve  J*     Flighty  by  his  agent  WaU,  be-  died.    Held, 

cwne  the  purchaser  for  the  sum  of  50,000/.  cetdin**^  were 

*  tainted,  and 

In  November  1839,  and  before  the  contract  had  been    performance 
completed.  Sir  Thomas  Champneys  died  and  his  interest   ^^^^^  "®^  ^ 
ceased ;  whereupon  Flight  refused  to  complete  his  con- 
tract, and  the  assignees,  in  April  1840,  instituted  this 
^it  for  a  specific  performance. 

The 
(a)  See  J^i/  r.  Robhuon,  8  Beav.  22. 
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1 846.  The  Defendant  Flight  dbcovered  (a),  that,  previous  to 

^i^*^^'"^'^     the  sale,  a  course  of  dealing  had  taken  place  between 

v.  the  assignees  and  Lord  Mostyn^  which,  he  insisted,  in- 

Wall.  validated  the  contract.  Lord  Mostyn  had  offered  to 
purchase  the  interest  of  the  assignees  for  85,000/.,  and 
an  agreement  had  been  come  to,  dated  the  13th  of 
August  18S8,  reciting  that  the  assignees  thought  it 
would  be  advantageous  to  accept  the  offer,  but  were 
advised  that,  under  the  statute  (6),  the  sale  ought  to  be 
by  public  auction ;  that  they  were  willing  to  pat  up 
such  interest  to  be  sold  by  public  auction,  and  to  sell 
the  same  to  Lord  Mostyn^  if  he  should  be  the  highest 
bidder ;  and  that  Lord  Mostyn  was  to  attend  at  the  sale 
and  bid  85,0002.,  on  the  understanding,  that  if  a  higher 
bidding  should  be  made  at  such  sale,  the  same  should 
be  accepted,  and  the  assignees  should  not,  in  that  event, 
be  required  to  accept  the  sum  of  d5,000i.  After  other 
recitals,  it  was  witnessed  that  Lord  Mostyti  contracted 
to  purchase  the  interest  of  the  assignees  for  85,000/. 
The  assignees  were  to  make  a  good  and  marketable 
title,  and  take  steps  to  procure  authority  to  sell,  and 
they  were  to  permit  a  sale  without  any  reserved  bidding, 
except  so  far  as  the  bidding  of  35,000/.  might  be  deemed 
one.  And  if  Lord  Mostyn  should  bid  35,000/.  or  more, 
and  there  should  be  no  bidding  higher  than  his,  he  was 
to  have  the  property  at  35,000/. ;  but  if  35,000/.  should 
not  be  the  highest  bidding,  and  he  should  not  make  a 
higher,  he  should  not  be  the  purchaser ;  and  he  under- 
took to  bid  85,000/.,  and  if  that  should  not  be  the 
highest,  the  deeds  might,  at  his  option,  be  void;  and, 
moreover,  he  was  not  to  be  bound  by  any  particulars 
of  sale  differing  from  the  deed,  unless  he  signed  a  copy. 

• 

The  cause  now  came  on  for  hearing. 

Mr. 

(a)  From  Yewens  v.  Robrntorit         (b)  But  see  IVright  v.  Maun* 
11  Simons,  105.  der,  4  Beat.  512. 
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Mr.  Kindenley  md  Mr.  ChandleiSf  for  die  Plaintiffs,  1846. 
aigaedf  that  Flight  was  bound  to  perform  bis  contract 
and  to  complete  the  purchase;  that  there  had  not^  in 
fiicty  been  any  ^*  reserve  "  to  the  vendors,  who  never  in- 
tended to  buy  in  the  estate  at  any  price ;  that  the  ar^ 
nmgement  with  Lord  Mostyn  amounted,  to  this  only, 
that  the  Plaintiffs  had  thereby  secured  one  bofid  fide 
bidder  to  a  given  amount;  and  that  as  the  other  bid- 
dings bad  far  exceeded  that  sum,  the  Defendant  had 
not,  in  the  least,  been  prejudiced  by  the  arrangement. 

Mr.  Turner^  Mr.  JRaupell,  and  Mr.  Rogers  for  the 
Dependant  Flight.  The  Court  exercises  a  discretion  in 
eases  of  specific  performance,  and  looks  narrowly  into 
the  circumstances  of  each  case,  to  see  that  there  has 
been  fiiir  and  open  dealing  on  the  part  of  the  vendor. 
Daois  V.  Sk^numds.  {a)  Misrepresentation,  even  partial 
cnr  in  a  slight  degree,  vitiates  the  contract,  and  dis- 
entitles a  vendor  to  a  specific  performance:  Cadman 
▼.  Homer  (ft).  Viscount  Clermont  v.  Tasbtu^h  (er),  Brealey 
▼.  Collins,  (d) 

Here  the  vendors  have  been  guilty  of  such  sup- 
pression and  concealment  of  the  existing  facts  as  to 
disentitle  them  to  the  assistance  of  the  Court.  The 
property  was  sold  publicly,  ''  without  reserve ; ''  yet 
there  was  an  existing  private  bargain,  which,  if  known, 
would  have  greatly  affected  bidders,  and  this  was 
wholly  suppressed  and  concealed.  In  Meadows  v. 
Tanner  (e).  Sir  J.  Leach  explains  the  meaning  of  a 
sale  *<  without  reserve.''  He  says,  '*the  plain  mean- 
ing of  the  words  without  reserve^  in  a  particular  of  sale. 


is. 


(a)  1  Cox,  ¥^.  (d)  Vounge,  317. 

(6)  18  Vet.  10.  (0  5  Mad.  34. 

(c)  IJac.^  W.n2. 
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Wall. 


is,  that  no  person  will  be  employed  to  bid  on  behalf 
of  the  vendor,  for  the  purpose  of  keeping  up  die  price. 
Here  a  person  has  been  employed  on  behalf  of  the 
vendor  to  keep  up  the  price,  and  the  vendor  can  have 
no  claim  to  the  aid  of  a  court  of  equity  to  enforce  a 
contract  against  the  Defendant,  into  which  he  may 
have  been  drawn  by  the  vendor's  want  of  faith.'* 


The  public  believed  that  Lord  Mosh/n  was  bidding 
like  other  persons,  while  he  was  under  an  arrangement 
with  the  Plaintifik  *'  to  keep  up  the  price,"  and  not  let 
the  property  go  under  35,000/.  He  acted  as  a  puffer 
for  the  benefit  of  the  Plaintiffs:  this  alone  invalidates 
the  contract :  Wheeler  v.  Collier  (a).  The  King  v. 
Mars/u  (b)  The  public  were  not  bidding  on  equal  terms 
with  Lord  Mostyn.  The  latter  was  not  to  be  bound  by 
the  conditions  of  sale,  or  the  qualifications  as  to  title. 
He  was  to  have  *'  a  good  and  marketable  title,"  and, 
by  the  true  construction  of  the  private  agreement  be- 
tween the  parties,  if  the  estate  was  knocked  down  to 
him  at  60,000/.  he  was  only  bound  to  pay  35,000/. 

Again,  the  subject  matter  of  the  contract  is  gone,  and 
this  is  a  suit  merely  to  recover  the  50,000/.,  and  is, 
therefore,  the  proper  subject  for  an  action  at  law,  and 
not  for  a  suit  in  equity :  Harnett  v.  Yeilding.  (c) 

Mr.  Billon  for  the  auctioneer. 


Mr.  Kifidersleyj  in  reply,  argued,  that  Lord  Mostyn 
was  bound  by  the  conditions  of  sale,  his  counsel  having 
signed  and  approved  of  them;    tliat  the    true   con- 
struction 


(a)  Moodtfi  M.  123. 

(b)  3  Younge  i  J,  33\^  and 
see  Woodward  v.  MUler,  2  Coll. 


279.;    ThomeU  v.   Hornet,    15 
Met.  4-  W.  367. 

(c)  2  Sch.  4-  Lsf,  5*9. 
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structioD  of  the  deed  and  the  contract  and  intention         1846. 
of  the  parties,  was  not  that  Lord  Mostyn  was  to  have     ^^^j'^.^^j^ 
tiie  property  at  all  events  for  32,000/. ;  but  that  if  he  v. 

thought  fit  to  bid  more,  he  was  bound  to  pay  the  full 
price  at  which  it  was  knocked  down  to  him.  That  the 
PkuDtiffs  had  not  had  an  opportunity  of  proving  this. 


The  Master  of  the  Rolls. 

This  bill  is  filed  for  the  specific  performance  of  an 
agreement,  entered  into  by  the  Plaintiffs  as  assignees 
of  Sir  Thomas  ChampneySj  an  insolvent  debtor,  for  the 
sale  of  the  estate  and  interest  of  the  insolvent  in  certain 
property  of  hb  wife  to  the  Defendant  Mr.  Flighty  who, 
by  hb  agent  WaUi  became  the  purchaser  thereof  by 
auction. 

Lady  Champneifs,  the  wife,  was  entitled  for  her  life,  in 
possession,  to  estates  of  great  value.  The  interest  of 
her  husband  therein  was  vested  in  the  Plaintiffs  his 
assignees,  and  they  were  desirous  to  sell  the  same. 

Sir  Thomas  and  Lady  Champneys  were  both  of  them 
considerably  advanced  in  years,  and  in  default  of  issue 
of  Lady  ChampneySj  the  estates  were  limited  to  Lady 
Mostyti  for  life,  with  remainder  to  her  son  in  tail,  and 
under  these  circumstances,  Lord  Mostyn  was  desirous  to 
purchase  the  whole  estate  and  interest  of  Lady  Champa 
fiysy  as  well  the  interest  which  had  become  vested  in 
the  assignees  of  her  husband,  as  the  estate  and  interest, 
which  (subject  to  that  interest)  remained  in  herself, 
and  with  a  view  to  effectuate  that  object,  he  made 
certam  proposals  to  the  assignees  and  to  Lady  Champ^ 
neys  respectively. 

Vol.  X.  F  The 
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The  asdgnees  were  aware  thai  a  sale  by  tbem  ooald 
only  be  valid  if  made  by  aacdon^  and  thinking  the  offer 
of  Lord  Mtufyn  advantageous,  they  endeavoured,  at 
the  same  time,  to  secure  to  the  creditors  of  the  insets 
vent  the  benefit  of  a  cootracfwith  Lord  Mastyn^  and  a 
better  bargaini  if  it  ooold  be  obtained  by  auction. 
Their  object  was  laudable,  whatever  might  be  the  diffi- 
culty of  attaining  it. 

On  the  other  hand.  Lord  Mosfyn  did  not  wbh  to 
purchase  the  interest  of  the  assignees,  unless  he  could 
also  purchase  tfie*interest  of  Lady  Ckampne^  and  his 
proposal  for  the  purchase  of  the  several  interests, 
though  necessarily  distinguished  in  respect  of  the  con- 
aideratioos,  the  pqrment  of  the  purdiase  money  and 
the  eonveyanoe,  was  intended  to  be  the  foundation  of 
one  entire  contracL 

The  offer  of  Lord  Mosfyn  was,  to  pay  S5,00(ML  for 
the  interest  of  Sir  Thomas  CAamjmeys  and  the  assignees 
in  the  estates  and  in  certain  stocks  and  sums  of  money 
to  which  the  assignees  were  entitled. 

And  be  proposed  to  purchase  the  interest  of  Lady 
Champnejfs  for  an  annuity  of  A/OtiLy  a  lease  of  a  portion 
of  the  estates,  and  other  consideration. 


An  agreement  was  entered  into,  and  was  expressed 
in  a  deed  made  between  the  Plaintifis  of  the  first  part. 
Sir  Thonuu  Champtuys  and  Lady  Champneys  of  the 
second  part.  Lord  Mostyn  of  the  third  part,  and 
Battman  and  Lttmrence  of  the  fourth  part.  The  deed 
recited,  that  the  assignees  were  of  opinion  that  it  would 
be  extremely  advantageous  to  the  creditors  of  Sir 
Thomas  Champneysj  under  his  second  insolvency,  to  ac- 
cept the  proposal  of  Lord  Mostyn  to  purchase  the  in- 
solvent's 


Wall. 
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solfen^s  interest ;  but  they  were  advised  that  they  had        1 846. 
00  power  to  accept  it^  and  that  it  was  their  doty  to  sell     ^^''^'^^ 
the  interest  €>f  die  assignees  by  public  auction,  as  di-  v. 

reded  by  the  statute;  that  they  were  willing  to  put  up 
such  interest  to  be  sold  by  public  auction,  and  to  sell 
the  same  to  Lord  Moityn,  if  he  should  be  the  highest 
bidder  at  the  sale*     And  Lord  Mostyn  was  to  attend  the 
sale,  and  bid  d5,000A  for  the  purchase  of  the  interest 
sold,  on  the  understanding,  that  if  a  higher  bidding 
flhoold  be  made,  the  same  should  be  accepted,  and  the 
flSHgnees  should  not,  in  that  event,   be  required  to 
accept  the  said  sum  of  85,000/.     After  certain  other 
rodtals,  it  was  witnessed,  that  Lord  Mosfyn  contracted 
to  purchase  the  interest  sold  by  the  assignees,  and  as 
the  price  ot  the  same,  to  pay  to  the  assignees  the  sum 
of  SSyOQOL,  and,  as  the  price  or  consideration  for  the 
purchase  of  the  interest  of  Lady  ChampntySy  to  pay  and 
give  the  considerations  therein  mentioned.     The  con- 
tract was.  to  be  deemed   an  entire  contract,  so   that 
the  assignees  should  not  be  at  liberty  to  insist  on  the 
performance  of  the  same,  as  to  their  interest,  leaving 
an  expectant  or  ulterior  interest  in  Sir  Thomas  and 
Lady  ChampnejfSf  or  vice  vers&i  but  if  Lady  Champneys 
happened  to  die  after  the  sale^  and  after  Lord  Mostyn*s 
purchase  at  the  auction  should  have  taken  effect,  but 
before  completion  thereof  then  the  assignees  and  Sir 
Tkomas  Champneys  might  insist  on  the  payment  of  the 
35,000^.,  and  on  the  terms  mentioned.     A  good  and 
marketable  title  to  the  estate,   during  the  whole  life 
of  Lady  CkampneySf  was  to  be  deduced  as  therein  men- 
tiooed;  and  if  such  title  should  not  be  made  out  to  the 
satisfaction  of  Lord  Mostyn  or  his  counsel,  either  party 
was  to  be  at  liberty  to  make  void  the  contract     The 
assignees  were  to  take  the  necessary  steps  and  use  their 
beat  endeavours  to  obtain  the  necessary  authority  to 
sdl  thetjeatate^  and  were»  if  they  obtained  it,  to  put  up 

F  2  the 
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1846.       the  estate  and  interest  to  sale  by  public  auction,  cle- 

^^^^^■^^    scribinir  the  same  and  the  claims  thereon,  and  permit 
Robinson  ^  . 

r.  such  sale  to  take  place  without  any  resenred  pnce  or 

Wall.  bidding  in  the  nature  of  a  reserved  price,  save  and 
except  so  far  as  the  proposed  bidding  of  the  sum  of 
85,000/.  by  Lord  Moslyn  might  be  deemed  a  reserved 
price  or  bidding.  And  if  Lord  Mostyn  should,  at  such 
sale,  bid  the  sum  of  35,000/.,  or  any  higher  sum  for 
such  estate,  right  and  interest,  and  there  should  be  no 
higher  bidding  than  his,  the  estate  was  to  be  knocked 
down  to  him  at  such  bidding  of  85,000/.  But  if  such 
bidding  of  85,000/.  should  not  be  the  highest  bidding  at 
such  sale,  and  Lord  Mostyn  should  not  think  fit  to 
make  any  higher  biddings  then  it  was  agreed  that  such 
estate  should  not  be  knocked  down  to  him,  and  he  should 
not  be  the  purchaser,  or  bound  by  the  contract.  And 
he  undertook  to  bid  at  the  sale,  subject  to  the  Gon« 
ditions  contained  in  the  deed,  the  sum  of  85,000iL  for 
the  purchase  of  the  interest  of  the  assignees.  But  if 
the  bidding  of  85,000/.  should  not  be  the  highest  at 
the  sale,  the  deed  should  be  thereupon  (at  the  option 
of  Lord  Mosiyn)  null  and  void,  to  all  intents  and  pur* 
poses  whatsoever.  And  it  was  provided  that  Lord 
Mostyn  should  not  be  bound  by  any  particulars  or  con- 
ditions of  sale,  which  might  be  prepared  on  behalf  of 
the  assignees  for  the  purposes  of  the  intended  sale  by 
auction,  difiering,  in  any  respect,  from  the  terms  and 
agreements  contained  in  the  deed,  unless  a  copy  of 
such  particulars  and  conditions  should,  previously  to 
such  sale,  be  signed  by  him  or  hb  solicitors.  There 
were  other  terms  which  do  not  appear  to  me  necessary 
to  be  noticed  on  this  occasion. 

By  this  deed,  as  it  appears  to  me,  the  assignees 
secured  a  bidding  of  85,000/.,  not  as  in  the  ordinary 
case  of  a  reserved  biddingi  with  a  view  of  baying  in  the 
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estate  for  the  vendor  himself  and  having  a  resale  in       lSi6* 
case  no  higher  price  should  be  offered;  but,  in  pur-    ^i^^^""^* 
suance  of  their  contract,  and  for  the  benefit  of  the  v. 

insolvent's  estate,  with  a  view  to  secure  the  estates  sold  Wall. 
to  their  own  conditional  vendee  for  the  sum  of  S5,000/« 
io  case  no  higher  price  should  be  offered.  Whether 
this  was  to  be  deemed  a  reserved  bidding  seems  to  have 
been  considered  as  doubtful,  but  it  was  stipulated  that 
there  should  be  no  other.  By  the  deed.  Lord  Mostyn 
was  to  have  a  good  title,  and  was  not  to  be  bound  by 
the  particulars  and  conditions  of  the  intended  sale  by 
auction,  unless  signed  by  himself  or  his  solicitor.  He 
was  to  be  released  from  his  contract,  if  there  was  any 
higher  bidding  and  he  did  not  think  fit  to  bid  still 
higher,  and  there  was  the  extraordinary  provision, 
that  if  he  bid  higher  than  35,000/.,  and  there  was 
DO  other  bidding  higher  than  his,  the  estate  should  be 
knocked  down  to  him  at  85,000/.  I  can  scarcely  think 
that  the  intention  of  the  parties  was  such  as  the  words 
of  the  clause  purport  to  express  it;  they  seem  to  be 
itipugnant  to  the  intention  to  be  collected  from  other 
parts  of  the  deed,  and  if  the  question  had  arisen  be- 
tween the  assignees  and  Lord  Mostyrij  they  might 
have  been  able  to  shew,  that  he  was  bound  to  pay  the 
full  amount  of  his  bidding,  even  in  the  case  contem- 
plated by  the  clause. 

At  a  meeting  of  the  creditors,  held  on  the  1st  day  of 
October^  1838,  it  was  proposed  and  resolved,  that  the 
estate  and  interest  of  the  assignees  should  be  sold  on 
Saturday  the  10th  of  November  then  next,  and  it  was 
also  agreed  that  the  sum  of  35,000/.  should  be  fixed  as 
a  reserved  bidding. 

This  resolution  was  passed  upon  what  is  stated  to  be 
a  full  explanation  of  the  state  of  the  insolvent's  estate ; 
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and  on  reading  the  several  deeds  executed  by  the  patties 
to  the  arrang^nent  entered  into  by  the  assignees,  I 
mast  consider  that  the  reserved  bidding,  mentioned  in 
the  resolution,  had  reference  to  the  agreement  with 
Lord  Mostyn^  by  which  a  bidding  to  the  amount  of 
35,000/.  was  secured*  It  seems  to  have  been  then 
thought,  that  the  stipulation  with  Lord  Mosh/n  ought  to 
be,  or  at  least  might  be,  deemied  a  reserved  bidding. 


The  sale  took  place  on  the  10th  November  (838. 
Particulars  and  conditions  were  printed  and  published. 
It  was  expressly  stated,  that  the  property  was  to  be  sold 
*^  without  reserve ; "  no  reference  was  made  to  the  con^ 
tract  with  Lord  Mosfyn ;  the  conditions  of  sale  were 
special ;  not  such  in  all  respects  a^  Lord  Mosfyn  was 
bound  by,  according  to  the  terms  of  the  deed,  unless  they 
were  previously  signed  by  him  or  his  solicitor. 

It  is  said  that  there  were  many  biddings  at  the  sale, 
and  that  the  biddings  made  on  the  behalf  of  Lord 
Mostyn  ultimately  reached  the  sum  of  49,800/.  Thfe 
Defendant  Mr.  Flighty  by  his  agent  fVall^  bid  50,000/., 
and  signed  the  contract  as  usual  in  such  cases. 

On  the  1st  Naoember  1839,  Sir  Thomas  Champniys 
died>  and  thereupon  the  interest  of  the  assignees,  except 
as  to  sums  already  accrued,  ceased. 

The  bill  was  filed  in  April  1840.  It  is  in  form  a  bill 
for  the  specific  performance  of  the  agreement,  but  the 
object  is  to  compel  Mr.  Flight  to  pay  a  very  large  sum 
of  money  for  a  comparatively  small  consideration:  to 
perform  the  contract,  which,  in  consequence  of  thie  early 
death  of  Sir  Thomas  Champneys^  had  turned  out  to  be  a 
very  losing  bargain* 


Performance 
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Ptofiirmahce  is  resisted  on  sevend  groonds.  1 846. 

Tw  fim  1%  the  e^te  wa6  professed  to  be  sold  ubiih^  v. 

ad  nsigrtei  liiid  lims  sotd,  Withottt  ttoy  tiotice  being  gi  veto 
of  dieagreetaient  with  Loi^ 'JlfiM^  by  which  a  bidding 
of  SSJMOl*  was  Secured,  and  Lord  Mostyn  was  brought 
into  oompetidoni  widi  the  public,  under  a  private  agree- 
ment with  the  vendors,  which  gave  him  advantages  ovor 
tbenu  By  that  agreonent  his  risk  was  less  than  others, 
who  therefore  did  not  bid  in  competition  on  fair  and 
equal  terms^  or  on  the  unequal  terms,  which  may  ittways, 
lod  generally  do  esdst  among  persons,  who^  with  every 
Tariety  of  motive  and  with  different  degtee^  of  know^ 
Mge  and  intelligence,  may  be  in  competition  as  to  the 
price  to  be  given ;  but  on  mieqnal  terms,  in  which  the 
advantage  was  giv^  to  him  by  private  arrangenient 
with  the  vendors. 


It  is  said,  indeed,  that  the  advantage  appearing  to  be 
given  by  the  deed,  in  respect  of  the  title  and  the  con- 
Aions  of  sale^  was  not,  in  fact,  possessed  by  Lord 
Mosfyn^  because  his  counsel  had  approved  of  the  con- 
ditions ;and  it  appearing  that  the  deed  which  contains 
the  agreement  was  not  introduced  into  the  cause,  till  it 
was  too  late  to  allege  and  prove  any  facts,  by  which  the 
appairent  eflfect  cf  it  might  have  been  traversed,  it  might, 
if  the  cause  had  turned  upon  tliat  point,  have  been 
proper  to  direct  an  inquiry  on  the  subject.  But  inde- 
pendently of  that  point,  which  is  by  no  means  im- 
material, I  am  of  opinion,  that  whilst  this  deed  was  in 
force,  the  sale  ought  not  to  have  been  professed  to  be 
made  **  without  reserve." 

In  one  sense^  there  was  no  reserve ;  a  reservatbn  of 
the  estatie  to  the  vendors  was  not  ieontemplated  or  pro- 
vided ;  the  estate  was  to  be  sold  in  any  event,  either  to 

F*  Lord 
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1846.        Lord  Mosfyn  or  to  some  higher  bidder;  but,  in  another 
Ro^nToN      ^J®w,  "a  reserve*'  has  been  considered  to  mean  a  re- 
V.  served  bidding,  or  the  reservation  of  a  right  for  the 

vendor  to  make  a  bidding,  for  the  purpose  of  enhancing 
or  keeping  up  the  price  or  preventing  the  estate  from 
being  sold  for  less  than  a  certain  sum.     Now  Lord 
Moslyrif  by  his  agreement,  had  made  it  his  duty  to  the 
assignees  to  advance  the  price  to  at  least  35,000/.,  to 
prevent  the  estate  from  being,  or  seeming  to  be  sold  for 
less  than  that  sum,  and  it  does  not  appear  to  me  to  make 
any  substantial  difference,  whether  such  a  bidding  is 
made  by  the  vendors  personally,  or  by  their  agent,  or 
by  a  person  who,  for  considerations  moving  from  them, 
has  entered  into  a  contract  with  them  to  do  it.      In  this 
case^  after  the  85,000/.  had  been  attained  by  successive 
biddings.  Lord  Mostyn,  so  far  as  the  price  alone  was 
concerned,  might  be  a  fair  competitor  with  other  bidders. 
The  highest  bidder  was  to  be  the  purchaser,  truly  with- 
out reserve ;  but  the  auction  appears  to  me  to  have  com- 
menced in  error.     It  was,  from  the  beginning,  tainted 
with   reserve,  whilst  it  professed   to  be   *' without  re- 
serve ; "  and  when  we  add  to  tliis,  the  situation  in  which 
Lord  Mostyn  stood,  in  consequence  of  that  which  the 
parties  call  the  entire  contract,  and  the  interest  which  he 
had  acquired,  that  which  he  had  agreed  to  buy  from 
Lady  Champneysj  I  think,  that  in  the  absence  of  any 
notice  of  his  agreement,  and  upon  a  sale  professing  to 
be  *' without  reserve,''  the  auction   was  not  properly 
conducted,   and  that  the  contract  thereupon  entered 
into  is  not  a  contract  of  which   the   Court  ought  to 
decree  a  specific  performance. 

I  am  of  opinion  that,  upon  these  grounds,  and  with- 
out relying  upon  the  other  objections  raised  by  the  De- 
fendant, the  bill  must  be  dismissed  with  costs,  except 

th^ 
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tbe  costs  occasioned  hy  Flight  repudiating  tiie  agency        1846. 
of  WaUj  which  costs  must  be  borne  by  Flight.  ^^'^^'^^^ 


Note.— Affirmed  by  Lord  Cottenham,  lOdi  July,  1847:  see  2 
Plolfyt,  372. 


V. 

Wall. 


a 


ROBINSON  V.  WALL  and  FLIGHT.  i847. 

Jan.  ID. 

FLIGHT  V.  ROBINSON. 

T^HE  Plaintiff  Bobinson  filed  the  original   bill   for  By  tbe  Ge- 

specific  performance  of  an  agreement  to  purchase  ^^  Ordere, 
At  a  sale  by  auction^  and  which  at  the  hearing  was  dis-  bill  of  disco- 

n-issed  with  costo.  («)  ^ISL  hTthe*^ 

cause,  unless 
Night  had  filed  his  cross  bill  of  discovery  (J),  insist*  otherwise 
iog  that  at  the  auction  there  had  been  areserved  bid-^  ordi^rs.   Held, 
<liQg  and  puffing,  that  the  contract  had  been  abandoned,  v^iu  not  yary 

^d  that  the  assignees  had  no  riirht  to  sell,  there  having  Jherule,merc- 
.  ...  ®   ly  because  the 

^n  a  previous  insolvency.  Defendant 

does  not 
make  the 
At  the  heariniT}  the  bill  had  been  dismissed,  on  the  whole  matters 

JTound  of  a  private  contract  entered  into  between  the  diMovery 

vendors  and  Lord  Mostyn  previous  to  the  sale,  and  available 

^bicb  was  proved  by  the  production  of  the  deeds.    The 

oth«r  grounds  of  defence  raised  by  the  cross  bill  were 

i^t  made  effectual,  nor  was  the  other  discovery  used. 

Mr.  Kindersley  and  Mr.  ChandlesSf  for  the  Plaintiffs, 

i^ow  argued,  that  the  Defendant  Hight  ought  to  pay  so 

n^^ch  of  the  costs  of  the  cross  suit  as  related  to  the 

fraud, 
(a)  See  the  last  case.  (b)  8  JBeav,  22. 


Wikix. 
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1847«       fraud,  puffing,  abandonment  of  the  contract,  and  the 
RoBUfsoN     non-possession  of  a  saleable  interest.     They  said  that 
V.  the  only  use  which  Fl^ht  had  made  of  the  discovery 

was  the  production  of  the  deeds  between  the  assignees 
and  Lord  Mostyn^  and  that  these  might  have  been 
obtained  without  suit,  for  the  Plaintifis  stated  by  their 
answer  to  the  cross  bill  that  no  application  had  been 
made  for  their  productiou,  or  they  would  have  been 
willing  to  produce  them.  That  the  other  grounds  of 
defence  had  failed,  and  the  discovery  relating  to  them 
had  not  been  used,  and  that  if  the  Defendant  had 
limited  his  discovery  to  the  single  point  made  avail- 
able, the  great  expenses  of  the  cross  suit  (the  schedule 
to  the  answer  to  which  was  sixty  brief  sheets)  would 
have  been  saved. 

The  Master  of  the  Rolls. 

The  General  Order  of  the  Court  (a)  says,  that  the 
costs  of  a  cross  bill  of  discovery  are  to  be  costs  in  the 
original  cause,  *^  unless  the  Court  otherwise  orders,*' 
which  implies,  that  the  Court  may  make  other  order  to 
the  contrary.  Then  comes  the  question,  in  what  case^ 
it  is  proper  to  exercise  this  discretion.  I  am  of  opinion 
that  you  cannot  apply  it  in  the  manner  argued,  and 
deprive  a  successful  Defendant  of  the  costs  of  his  bill  of 
discovery,  merely  because  he  fails  to  make  the  whole  of 
it  available.  Such  a  proceeding  is  resorted  to,  because 
the  Defendant  does  not  know  what  is  material  for  the 
purpose  of  his  defence,  and  I  can  well  conceive  that  a 
bill  of  discovery  may  be  filed  stating  a  variety  of  points, 
and  that  though  subsequent  proceedings  may  shew  that 
it  is  not  necessary  for  the  party  to  avail  himself  of  the 
whole  discovery,  yet  it  may  be  a  very  proper  bill. 


(a)  I8$tb  Order  of  vl%,  1845,    (M.  Can.  335> 
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Is  it  to  be  said,  that  where  the  Plaintiff  himfielf  has 
filed  a  bill  which  he  cannot  sastain,  the  Defendant  is 
not  to  have^  as  part  of  his  costs^  the  expenses  of  li 
cms  bill  of  discovery  filed  for  his  protection,  merely 
because  he  cannot  make  the  whole  availaUe  ?  I  do  not 
think  that  this  is  the  principle  on  which  the  Court  acts. 


15 


1847. 


Robinson 

V. 

Wall. 


There  is  nothing  to  shew  that  this  bill  of  discovery 
was  not  bandjfde  and  properly  filed.  I  therefore  think, 
that  I  cannot  interfere  to  prevent  the  costs*  of  the  bill 
of  discovery  following  the  rule  laid  down  by  the  Oeneral 
Order.  The  Plaintifis  must  pay  them,][together  with 
the  costs  of  this  application. 


HAINES  V.  TAYLOR. 


1846. 

JVov.    19,  20. 
23. 25. 


npHIS  was  a  motion  for  an  injunction.    The  PlaintiflT,  Injunction 

for  twelve  years,  had  been  the  owner  and  occupier  ^ecti^STof «» 
of  a  house  and  lands  at  Kensal  Green^  on  which  he  had  works  in  the 

,   ,  .,      -,  vicinity  of  the 

expended  considerable  sums.  Plaintiff''8  resi- 

dence refused, 
t  t  !•  I     i        II    1  i^  being  unccr- 

A  jomt-stock  gas  company  was  established,  called  tain,  whether, 
the  «  Western  Gas  Light  Company,"  for  the  purpose  of  "^t?jJ^f7hT 
manufacturing  gas.     They  purchased  a  piece  of  ground  works,  the 
within  eighty-eight  yards  of  the  Plaintiff's  house,  and  "f'J^^^^ 
were  proceeding  to  erect  gas  works  thereon.    Before  the  prove  a  nui- 

Ban  MA 

works  had  been  completed,  and  before  the  company  had      where  a 

attempted  ^^rk  is  going 
on,  which, 
tfaou^  not  in  itself  a  nuisance,  will  manifestly  end  in  operations  presenting  such 
a  nuisance  as  this  C!ourt  restrains,  this  C!ourt  will  interfere  at  once. 

A  motion  for  an  injunction  to  restrain  a  contingent  nuisance  was  refused.  HeUI, 
by  the  Lord  Chancellor,  th«t  the' motion  ought  to  be  refused  with  costs,  and  not 
ttandover, 


76 
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attempted  to  manufacture  any  gas,  the  Plaintiff^  con- 
ceiving that  the  proceeding  would  result  in  a  nuisance  to 
himself  and  the  neighbourhood,  by  reason  of  the  noxious 
and  offensive  gases,  which  usually  escape  in  the  manu- 
facture of  gas,  filed  this  bill,  praying  an  injunction  to  re- 
strain the  company  from  proceeding  in  erecting  and 
establishing  buildings  and  works  for  the  making  and 
manufacturing  of  illuminating  gas,  and  also  from  making 
and  manufacturing  such  gas  upon  the  said  plot  or  piece 
of  ground  &c.  ;  and  that  the  said  Western  Gas  Light 
Company  might  be  decreed  to  obviate  and  prevent  the 
creation  of  the  said  nuisance,  which  would  be  made  by 
the  erection  and  establishment  of  gas  works  on  the  said 
plot  or  piece  of  ground,  so  that  the  Plaintiff's  enjoyment 
and  occupation  of  his  said  mansion  &c.  might  not 
thereby  be  rendered  less  safe,  wholesome,  and  fit  for  the 
Plaintiff's  habitation  than  the  same  then  was. 


Numerous  affidavits  were  produced  on  both  sides: 
those  of  the  Plaintiff  attempting  to  shew  the  offensive 
and  injurious  nature  of  gasworks;  and  those  of  the 
Defendant  to  shew,  that,  with  care  and  *^  certain  other 
improvements  "  proposed  by  Mr,  Palmer  ^'  and  intended 
to  be  used  by  the  company,"  disagreeable  odours  would 
be  prevented.  The  nature  of  these  improvements  was 
not  however  stated. 

A  motion  was  now  made  for  an  injunction  as  prayed. 

Mr.  Kindersleyi  Mr.  Turner^  Mr.  EoupeU^  and  Mr. 
Welfbrdy  in  support  of  the  motion. 

Mr.  Bethellj  Mr.  Heathfieldy  and  Mr.  Webster^  contra. 
Mr.  Kindersley^  in  reply. 


The 


CASES  IN  CHANCERY.  77 

The  following  authorities  were  cited :  —  1846. 

Bliss  V.  Hall  (a),  The  King  v.  Dawy  (J),  The  Attorney 
General  v.  Johnson  (c\  The  Jttomey^General  v.  Forbes  (d) 
Tke  Attorney-General  v.  Nichol  {e)j  Semple  v.  The  Lon" 
ion  and  Birmingham  JRailway  Company  {g).  Base  v. 
Grooes  (A),  Base  ▼.  Miles  (f ),  Acton  v.  Blundell  {k\  Night 
V.  Thomas  (/),  Craxder  v.  Tinkler  (w),  Bobinson  v.  Z^/y/ 
Byron  (n),  Hudson  ▼•  Maddison  (o),  EUioUon  v.  i>^ 
rtflm  (p),  JEflW  gf  JSipoii  v,  Hobart  (9),  Bond^s  Case  (r), 
Momey-General  v.  Cleaver  {s\  Duke  of  Grafton  v.  ifi7- 
Uir(/,  mentioned  by  Z«or£{  £/<fon  in  7^  Attofmey' 
General  v.  Cleaoer  (/),  Coulson  y.  White  («),  7%^  -&Vi^  v. 
&oiefl(j:),  7%^  Aiiig  v.  Llcyd{y),  Eden  on  Injunc- 
twns  {«),  Itos^  V,  Groves  (aa),  Herbert  v.  Groves^  cited 
ifflirfef*  Oi^^(M),  CAdlJ:  v,  fVyatt{(x)f  Fishmongers* 
Cmpamf  v.  7]ie  jBos^  /mfi  a  Company,  (dd) 

Tlie  Master  of  the  Rolls. 

I  consider  this  case  to  be  one  of  great  import- 
luice,  not  only  with  reference  to  the  Plaintiff,  who 
thinks  that  his  comforts  as  well  as  his  property  are  in 
danger  of  being  materially  injured,  but  also  to  the  De- 

fendants^ 


W  4  £mg.  y.  C.  183.  (p)  2  Bing.  N.  C.  134. 

(^)  5  JEtpmaue,  217.  {q)  3  -%.  *  K.  169. 

W  2  Iff/i.  C.  C.  87.  (r)  JIfoore,  23a 

^*^  2  3fy^  ^  Cr.  123.  (0  18  Vesey,  219. 

W  le  Km.  338.  (0  18  Vesey,  219. 

^)  1  JZai/ttiay  Cases,  480.  (t<)  3  il/A:.  21. 

W  ^  iSco//,  i^.  C.  645.  (*)  6  ^.  «S-  a  566. 

vO  4.  Jif.  4.  5.  101.  (y)  4  Esp.  200. 

(*)  1  a  3f.  4.  HT.  324.  («)  P.  224. 

(0  10  Ad.  Sf  EL  590.  (oa)  6  &o//,  iV:  C.  645. 

W   19  Fei^ry,  621,  622.  (bb)  9  Co.  i?«p.  58  a. 

W  1  ^.  C.  C.  588.  (cc'^  3  Mer.  688. 

(0)  ^2  Sim.  416.  {dd)  1  Dici^.  163. 


1846. 
Hainss 

V, 

Taylor. 
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fendantfl,  against  whom  it  is  asked,  tbat  they  may  be 
prevented  from  making  (as  they  say  they  intend)  a 
lawful  ikst  of  their  property. .  I  need  not  say,  that  the 
public  has  always  the  greatest  interest  in  maintaining 
the  rights  of  parties,  nor  need  I  advert  to  the  advan- 
tage the  oommtmity  derives  from  the  manufacture  of 
gas  and  the  labonr  employed  in  producing  it . 

The  Plaintiff  is  possessed  of  a  house  of  more  or  less 
value,  in  which  he  resides.  It  is  situate  at  a  moderate 
distance  from  the  place  where  the  Defendants  are  en- 
titled to  a  piece  of  land,  on  which  they  pi^opose  to  erect 
works  for  the  manufacture  of  illuminating  gas.  They 
are  now  in  the  course  of  erecting  those  works ;  no 
nuisance  does  or  can  be  supposed  to  arise  from  the 
buildings  which  are  intended  to  be  erected.  If  there 
is  any  danger  at  all,  it  must  be  from  the  process  of 
manufacturing  gas,  for  which  purpose  these  buildings 
are  intended.  The  buildings  are  not  now  completed ; 
the  manufacture  of  the  gas  has  not  only  not  yet  com- 
menced, but  will  not  commence  until  the  month  of 
March  next  The  result  of  which  is,  that  the  da- 
mage, or  the  injury  apprehended  by  the  Plaintiff,  is 
prospective,  future,  contingent ;  it  is  not  a  mischief 
now  existing. 


I  do  not  think  the  case  new  in  principle,  for  I  agree, 
that  if  a  work  is  going  on,  which,  though  not  a  nuisance 
in  itself,  must  manifestly  end  in  operations  which,  when 
carried  into  efiect,  will  present  that  species  of  nuisance 
in  respect  of  which  this  Court  acts  and  gives  relief,  the 
Court  will  at  once  interfere.  It  is  new  in  its  circum- 
stances in  this  respect,  that,  as  far  as  I  am  aware,  there 
is  no  instance  in  which  there  has  not  been  some  work 
commenced  capable  in  its  nature  of  being  made  the 

subject 


It  is  seid,  and  I  think  not  unjustly)  that  if  a  trial 
^not  be  luidy  as  in  this  case,  and  yet  it  is  clear  and 
apparent,  that  the  act  about  to  be  done  is  such  as  must 
^Necessarily  give  the  other  party  a  right  to  redress  and 
^  Ibnber  protection,  this  Court  will  interfere  at  once ; 

and 

(a)  19  Vete^f,  617. 


Taylob. 
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object  of  a  legal  proceeding,  accept  perhaps  the  case        1846. 
rf  Orankr  ▼.  Tinklir.  (a)     In  the  other  cases  some-       iT^^^ 
tbii^  had  been  b^^n,  upon  which  the  Court  might      _  v, 
rdy  as  a  matter  of  fact,  and  which  might  at  once  be 
BMde  the  subjedof  trial.  I  ha.y6  looked  with  some  care 
to  find  instances  to  the  contrary,  but  I  have  found  none 
OD  which  I  could  at  all  rely.    The  only  one  where  it 
isdistinctly  staled  by  way  of  Return  is  the  case  of  the 
ndoit  .lights ;  and  aQ  the  cases  which  have  since  oc- 
curred have  been  more  or  less  connected  with  a  trial 
to  be  had  at  law.     I  do  not  mean  that  a  verdict  must 
necessarily  be  first  obtained ;  because  where  trials  are 
directed  to  ascertain  the  right  to  relief,  this  Court  will 
ntfj  its  order  according  to  circumstances.     In  some 
cases,  this  Courts  impressed  with  the  danger  of  letting 
the  matter  proceed,  will  stop  it  in  the  meanwhile ;  and 
io  others  it  will  not  interfere  with  the  works  until  the 
result  of  the  trial  is  known.     The  Court,  under  differ^ 
est  dreumstanoes,  will  act  differently.    The  principle 
on  which  it  acts  in   these  cases  is  clear ;   it  has  in 
itidf  a  jurisdiction,  not  to  determine  what  is  or  is  not 
>  nuisance,  but  to  protect  the  legal  r%ht  which  persons 
bit  to  avoid  nuisances,  in  a  wiqr  which  courts  of  law 
cannot  do,  namely,  by  preventing  it  for  the  future ;  and 
^bere  the  Court  sees  that  the  nuisance  is  such,  that 
^agea  given  at  law  will  not  do  justice  to  the  party, 
^  will  interfere  by  administering  its  preventive  pro- 
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1846.  and  I  certainly  do  not  mean  to  say  that  this  Court 
^  might  not  have  jurisdiction  to  do  so;  but  you  must 
have  two  things ;  first,  the  impossibility  of  proceeding  to 
trial  at  law,  and,  secondly,  the  certainty  that  mischief 
will  ensue  from  the  act  proposed  to  be  done,  in  order 
to  induce  the  Court  to  interfere  beforehand* 

This  brings  us  to  the  question  really  to  be  considered 
here.     At  an  early  period  of  this  case,  I  felt  myself 
justified  in  asking,  whether  it  had  ever  been  determinecl 
at  law,  that  the  erection  of  gas  works,  or  rather  the 
carrying  on  the  manufacture  of  gas  was  to  be  deemed  a 
nuisance.     No  instance  has  been  produced*  but  it  has 
been  said,  that  the  reason  is,  because,  in  every  instance 
where  the  attempt  has  been  made  to  obtain  legal  redress, 
the  parties  have  somehow  or  other  been  satisfied.    I  can, 
however,  only  rest  on  this  fact,  that  it  has  not  yet  been 
determined,  in  any  legal  proceeding,  that  the  manu- 
facture of  gas  is  a  nuisance.     I  have  been  rather  aston- 
ished to  hear  the  efiects  of  gas  works  treated  as  nothing. 
Every  man,  in  these  days,  must  have  sufficient  expe- 
rience, to  enable  him  to  come  to  the  conclusion,  that, 
whether  a  nuisance   or   not,  a  gas   manufactory   is    a 
very  disagreeable  thing.     Nobody  can  doubt  that  the 
volatile  products   which   arise  from  the  distillation  of 
coal  are   extremely  ofiensive :    it  is  quite  contrary  to 
common  experience  to  say  they  are  not  so.    Every  man 
knows  it ;  but  whether  they  are  such  as  will  legally  and 
necessarily  constitute  a  nuisance   is   quite  a  difierent 
question.     The  scientific  witnesses  for  the  Defendants 
do  not  deny  that  the  products  are  very  ofiensive;  but 
the  question  they  raise  is,  whether  those  products  can- 
not be  so  governed,  or  their  escape  so  avoided,  as  to 
prevent  their  becoming  ofiensive  to  the  neighbouring 
country,  property  and  inhabitants. 

One 
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Oae  of  the  witnesses  for  the  Defendants  even  says, 
^that  there  is  nothing  more  ofFensive  in  gas  works  than 
Id  many  fires  which  are  burnt  in  any  crowded  town/'  He 
goes  even  considerably  further,  for  he  expresses  his  be* 
lief,  that  those  products,  however  offensive,  produced  by 
the  manufacture  of  gas,  are  of  such  a  nature  as  to  coun- 
teract and  correct  other  offensive,  injurious  and  noxious 
matter  in  the  air,  creating  fever  and  miasma,  &c. ;  so 
that,  according  to  the  opinion  of  that  gentleman,  the 
manufacture  of  gas,  and  permitting  the  escape  of  these 
offensive  products,  would  be  a  sanatory  process.  I  have 
no  doubt  that  this  is  his  view  of  it ;  but  as  he  is  not 
supported  by  other  witnesses,  and  states  that  which 
is  quite  contrary  to  one*s  common  feelings  on  that 
subject,  I  cannot  say  I  incline  much  to  that  opinion. 
Nevertheless,  the  progress  of  science  may  find  the  means 
of  making  those  things  which  are  now  noxious  enter 
ioto  other  combinations  which  may  be  rendered  not 
only  innocent,  but  capable  of  very  great  commercial 
use.  I  am  persuaded  that  it  is  not  impossible ;  but  that 
is  quite  another  question  from  whether  it  has  been  done, 
uid  whether  there  is  now  an  immediate  prospect  of  doing 
^  We  have  the  evidence,  in  this  case,  of  some  very 
Able  men,  who  tell  us,  that  in  their  opinion,  those  noxious 
uid  disagreeable  qualities  may  be  entirely  got  rid  of 
or  altogether  suppressed :  that  the  noxious  products 
may  be  totally  shut  up  in  closed  vessels,  and,  so  far  as 
^y  are  not  capable  of  being  so  shut  up,  may  be  made 
^  enter  into  new  combinations  which  are  perfectly 
uinocent.     Other  witnesses,  however,  differ  from  them. 


1846. 


We  have,  therefore,  scientific  men  on  one  side  ex- 
pressing their  belief  that  this  thing  can  be  effectually. 
^Qe ;  and  scientific  men  on  the  other  side  expressing 
^eir  belief  that  it  cannot  be  done. 

VoL.X.  G  Now 
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Now  Mr.  Palmer  has  not,  for  reasons  which  probably 
may  be  quite  justifiable  to  himself,  thought  it  propei* 
or  desirable  to  describe  the  means  by  wbicU  he  pro^ 
poses  to  attempt  this  most  desirable  object ;  the  conse- 
quence of  which  must  necessarily  be,  that  those  means 
cannot  be  sifted  and  examined  by  adverse  witnesses. .  On 
this  occasion  they  go  for  very  little,  on  account  of  that 
obscurity ;  but  we  find  witnesses  saying,  that  in  practice, 
the  improvements  have  gone  to  so  great  a  length,  .that 
there  has  been  almost  a  complete  prevention  of  those 
noxious  and  deleterious  qualities.  If  that  be  so,  if 
gas  is  now  actually  manufactured  in  such  a  way  as  not 
to  be  attended  with  those  injurious  consequences,  then 
the  proceedings  of  the  Defendants  are  not  to  be  stopped 
merely  because  they  are  intended  for  a  gas  manufiutory. 
If  gas  can  be  manufactured  without  producing  those 
deleterious  consequences,  and  they  arise  merely  irom 
mismanagement,  the  remedy  will  be  to  prevent  the 
party  from  conducting  his  manufactory  in  such  a  ^ray 
as  to  produce  them.  But  can  we  say  beforehand  that 
the  gas  cannot  be  manufactured  without  those  conse* 
quences  ?  Must  it  not  necessarily  be  the  result  of  ex- 
perience? If,  in  a  case  where  a  trial  cannot  now  be 
had,  we  could  say  that  clearly  beforehand,  I  would  be  far 
from  saying  that  this  Court  would  not  have  jurisdiction 
to  prevent  it. 


I  wish  to  make  one  observation  upon  the  time  wh^i 
the  Plaintiff  applies.  Sure  I  am,  that  if  he  had  stood 
quietly  by,  and  had  not  adopted  any  process  to  stop 
the  Defendants,  and  after  the  works  had  commenced, 
and  were  found  offensive,  he  had  applied  for  an  injunction 
to  prevent  the  Defendants  from  using  that  which  they  had 
laid  out  so  much  money  in  making,  he  would  have  been 
told  ''  why  did  you  stand  by  and  see  us  go  on  without 
interfering  before  ?  "     There  are  instances  in  which  the 

circumstance 
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crircnmstance  of  a  Plaintiff  having  stood  by,  and  allowed 
-wrorks  to  proceed  and  a  great  deal  of  money  to  be  laid 
^3Ut,  has  been  a  reason  for  inducing  the  Court  to  decline 
^o  interfere. 


2846. 


On  the  whole^  I  do  not  see  how  I  can  grant  the  in- 
utlcdon  in  -this  state  oP  the  question.     I  am  far  from 
pressing   any   opinion    whether  the  apprehensions, 
^vnrbich  the  Plaintiff  now  entertains,  may  not,  in  the  end, 
K^rn  out  to  be  well  founded.     On  the  other  hand,  I 
^wn  as  far  from  intending  to  say,  that  the  means  which 
:^Mxe  meant  to  be  resorted  to  by  the  Defendants,  for  the 
jpurpose  of  preventing  the  alleged  nuisance,  may  not  be 
^slfectual  for  that  purpose;  I  believe  it  to  be  possible;  but 
^^iwhether  it  is  probable  or  not,  is  more  than  I  can  venture 
say.     In  the  present  state  of  things,  with  the  doubt 
hich  is  hanging  over  the  matter,  I  do  not  think  I  am 
the  situation  to  do  that  which  Jjord.Eldon  says  he 
^s^ldnot  do  in  the  case  of  Attorney-General  v.  Cleaver  {a\ 
'K^amely,  treat  the  case  as  if  a  verdict  had  been  obtained 
^jainst  the  Defendant;  and  for  which  reason,  he  de- 
clined to  grant  the  injunction.     I  decline  to  grant  the 
^i^iuiction  now ;  but  I  leave  the  question  open,  in  order 
^W  if  the  parties  think  fit,  it  may  be  brought  before 
^W  Court  if  occasion  may  require. 

The  motion  mast  stand  over,  with  liberty  to  the  Plaiof 
^•ffto  apply. 

(a)  18  Km.  219. 


.  KoT9.-r-The  Defendants,  conceiving  their  undertaking  injuriously 
^Sbcted  by  ih^  motion  standing  over^  appealed  to  the  Lord  Chan- 

ccOo^,  iirlKi,  on  Ae  lat  of  Fthnmry  1847,  held  that  the  Plaintiff's 

YBoti^  ought  to  be  refused  with  costs. 
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!>«,.  18.  HITCH  V.  WELLS- 

In  1846,  an      raiHE  PlaiDtiff  claimed  an  estate  in  default  of  appoint- 

issue  WIS  di"        I 

reeled  to  uy  ment  by  Mrs.  fVellSf  who  died  in  August  1826. 

^^b  18^  ^^^  contest  was,  whether  by  a  will,  dated  the  19th  of 
bad  been  sign-  April  1825,  she  had  appointed  the  estate  to  the  De- 

Ushtf  A     fendants  in  the  cause. 

presence  of 

tbreecred^e        j^^  jj^^^i  iq^q^  an  issue  was  directed  to  try  whether 

B^madC^  Sarah  Wells  didj  on  the  19th  of  April  1825,  sign  and 
was  att^^'^  /wiWmA  her  will  of  that  date,  in  the  presence  of  three 
by  tbem.  A.  credible  witnesses,  that  is  to  say,  one  James  Hazleooood^ 
his  sinatiu^    -^^  Bartle^  and   William  Peacock,  and  whether  the 

was  proved,  said  will  was  attested  by  the  said  witnesses. 

B.  denied  ^ 

haTin|f  signed 

tbe  wiH,  bat         The  issues  were  tried  before  Baron  Alderson  on  the 

lieredby  tbe     ^^^  ^^  *^^  1846,  when  a  verdict  was  found  in  favour 

judge  and  jury,  of  the  will, 
and  Cy  an  ig- 
norant man, 

proTed  his  at«       At  the  trial,  it  appeared  that  James  Hazlewood  was 

did  not  re-  dead,  and  his  signature  was  proved  In  the  usual  way. 

n?^ii?ber  tbe  Buth  Bartle  denied  her  signature,  and  swore  she  could 

paU^tion  by  ^^  write  her  name  to  any  thing ;  that  she  did  not  ac- 

the  test^x.    company  Haslewood  into  the  room  in  which  it  was  al- 

The  jury  found  . 

for  tbe  wilL      1^^  the  will  was  executed.     And  she  said,  that  she  put 

underiS"^*      her  mark  to  a  paper  in  the  kitchen  (the  testatrix  being 
comstances,      up  Stairs  ill  in  bed).     Five  persons  were  called  to  prove 


costs  annpli-  ^^  ^^^  BartU  could  not  write,  and  three  to  prove  tbe 

cation  for  a      contrary,  and  the  Judge  and  jury  disbelieved  her. 
new  triaL 

Pkesonp- 
tioo  in  fiiToor       Peacodt,  tbe  remaining  attesting  witness,  a  labourer 

^^^^j^    and  marksman,  proved  that  he  made  his  mark  to  the 

executed.  will; 

wbere  one  at- 
testing witness  was  dead,  tbe  second  denied  \£T  signature,  but  was  not  to  bebeUered, 
and  the  tturd  was  of  defectire  memorj. 
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vrill;  but  he  said  he  did  not  remember  Mrs.  Bartle  do 
anything;  be  did  not  remember  the  testatrix  signing, 
and  he  did  not  remember  the  seal. 

The  will  was  proved  to  have  been  prepared  by  the 
attesting  witness  Hadewoody  the  clerk  of  a  solicitori  and 
-the  will  in  terras  cpincided  with  the  intentions  of  the 
testatrix  as  declared  to  and  proved  by  a  witness  Human. 
I^  recited  the  settlement,  and  on  the  face  of  it  had  been 
executed  in  strict  conformity  with  the  power. 

The  Judge  who  tried  the  cause  was  satisfied  with  the 
^^rdict 

A  motion  was  now  made  for  a  new  trial. 

Mr.  Turner  and  Mr.  WorUedge^  in  support  of  the 
^Implication,  argued,  that  no  evidence  had  been  given  of 
^be  signature  in  the  presence  of  the  witnesses,  nor  of 
^He  publication,  nor  any  satisfactory  proof  of  their  at- 
ion. 

They  contended,  that,  inasmuch  as  a  party  was  not 
be  bound  by  one  action  of  ejectment,  so  here,  the 
^luntiff  ought  not  to  be  bound  by  the  finding  on  one 
^^ial  of  an  issue,  which  was  a  substitute  for  the  action  of 
^ectment. 

Mr.  Busk^  Mr.  Glasse,  Mr.  Archer^  and  Mr.  Coolce^ 
^092/r^    Tlie  Judge  was  satisfied  with  the  verdict,  which 
^^  a  sufiicient  reason  for  not  granting  a  new  trial ;  Gibbt 
^«  Hooper,  {a)    The  instrument,  on  the  face  of  it,  ap- 
pears to  have  been  properly  executed,  and  the  pre- 
^timption  is,  that  Hazkwoodf  the  professional  gentleman 
^ho  prepared  it,  saw  that  all  the  legal  requisites  as  to 

formalities 

(a)  2  MyL  4*  K.  353. 
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1846.  formalities  hdd  been  complied  with.  This  p^esaftiptioii 
is  not  to  be  destroyed  by  the  evidence  of  Bartle^  whom 
the  Judge  and  jury  disbelieved,  nor  by  the  want  of  mev 
mory,  after  a  lapse  of  twenty  years,  of  the  witness 
Peacock.  If  the  presutnptioh  up6n  which  the  jiiry  found 
was  contrliry  to  the  evidence,  still  cfven  a  court  of  law 
will  not  grant  a  new  trial  where  the  Plaintiff  ia  en* 
titled  to  recover  in  conscience  and  equity ;  WHMnsoti  v« 
Payne,  (a) 

The  value  of  the  property,  the  length  of  possession, 
and  the  death  of  the  other  witness  form  additional  rea- 
sons for  not  disturbing  the  verdict ;  and  a  party  is  not 
entitled  to  a  second  trial,  unless  some  ground  be  laid 
for  it;  White  v.  Wilson,  (ft) 

The  Masteu  of  the  R0UJ8. 

The  issue  in  this  case  was  directed  to  try  if  the  in- 
strument, purporting  to  be  a  will  and  the  execution  of 
the  power  of  appointment,  was  or  not  duly  signed  and 
published,  in  the  presence  of  the  three  credible  wit- 
nesses named.  There  can  be  no  doubt  that  the  Plain- 
tiflf,  who  claims  in  default  of  the  power  of  appointment, 
has  a  right  to  have  it  examined  whether  the  power 
which  displaces  her  interest  was  duly  executed.  Tb^ 
question  is,  whether  I  ought  to  be  satisfied  with  the 
finding  of  the  jury  from  the  evidence  and  inference, 
for  this  point  must  be  partly  determined  by  direct  tes- 
timony and  partly  by  inference  or  presumption.  As  to 
the  intentions  of  the  testatrix,  it  is  dear  what  they  were 
according  to  the  purport  of  tlie  will;  but  whatever  her 
intention  might  have  been,  it  is  not  to  be  carried,  into 
effect,  unless  the  power  was  executed  in  the  manner  she 
was  empowered  t6  do  by  the  limitations  of  the  settlement. 

As 

(a)  4  Term  Rep.  468.  (b)  13  Vetey,  87. 
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At  lo  the  facts  and  inferences  to  be  drawn  from        1846. 
tiitn),  it  is  aeoeisary  to  state  the  circnmstances,  in  ad« 
dhba  to  what  took  place  the  instant  the  will  is  said  to 
liave  been  executed. 

The  narriage  settlement  was  made  in  1809,  and  it 
toiitaitis  a  limitation  to  the  Plaintiff  in  default  of  the 
etectttioD.of  tiii*  power  of  appointment,  by  which  Mrs* 
Wdb  hati  pow^  to  give  the  property  to  whom  die 
pleated*  It  sieems  that  on  the  day  before  it  was  exe- 
cuted, she  sent  to  her  scdicitor,  Mr.  Wilkitij  to  make  her 

^    She  had,  therefore,  formed  a  desire  to  make  a 

• 

wffl.  She  had  also  sent  fer  Mn  Himan^  who  was  the 
eteotor  of  her  former  husband's  will,  and  it  seems  she 
was  desirous  that'  he  should  be  k  trustee  of  the  will. 
Bmnan  arrived  on  the  same  day  as  Hasdewood,  the 
ekrk  of  the  attorney.  JFfiimayi  went  up  to  speak  to 
Mrs.  WeUssAone;  she  was  ill  in  bed,  but  not  so  ex- 
tremely ill  as  not  to  be  able  to  give  directions  as  to  her 
>&iin.  She  was  able  to  attend  to  the  representation  of 
Umans  he  called  her  attention  to  the  marriage  settle* 
^CDt,  by  which,  in  defiralt  of  appointment,  she  had 
^Ktkled  the  property  on  the  Plaintiff  Mrs.  Hitch.  She 
^  she  had  considered  that,  and  that  she  should  make 
^  wQl  and  give  her  property  to  her  daughter  Afm, 
^od,  after  her  death,  to  her  children.  He  left  her  and 
^^^Jkp'HazliWoodf  of  whom  be  speaks  in  the  highest 
P^'^le  terms,,  and  I-  must  look  on  him  as  a  respectable 
^interested  person,  and  I  ought  to  presume  that  he 
*^^  in  the  business  honestly,  according  to  the  best  of 
uw  understaftding. 

^adewood  went  up,  stayed  a  considerable  time,  pre- 

^*^'thb  will,  and  then  went  down.    Human  had  re- 

^tned  in  the' bouse  all  the  time,  and  they  had  some 

^t^versation  together.    Human  went  again,  and  had  a 

G  4  further 
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further  conversation  with  her  on  the  sabject,  in  which 
she  stated  most  distinctly,  that  she  did  not  intend  the 
Plaintiff  to  have  any  thing,  and  clearly  shewed,  that 
her  intention  was  as  expressed  in  the  will.  This  having 
been  clearly  ascertained  to  be  her  intention,  Human 
went  down  stairs,  and  he  and  HazlexDood  inquired  after 
witnesses.  Hazlewood  was  a  sufficient  witness,  having 
no  interest.  He  had  prepared  the  will  reciting  the 
setdement  containing  the  power,  and  the  attestation 
clause  appears  to  be  in  a  proper  form.  The  witnesses 
were,  Hazlewood,  R,  Bartle,  and  William  Peacock,  a 
labourer.  Human  says  **  Hazlexvoodj  Bartle,  and  Pea-^ 
cock  "  went  up.  The  next  thing  in  point  of  evidence  is 
this ;  we  find  that  this  will  was  brought  down  by  Hazier 
wood  to  Human,  and  Hazlewood  requested  Human  to 
take  charge  of  it  Human  declined  to  receive  it,,  and 
desired  him  to  take  it  to  Mr.  Wilkin,  the  solicitor  of 
Mrs.  Wells'  family  and  Mr.  Hazlewood^s  master.  The 
lady  died,  and  soon  after,  on  the  27th  of  October  182G, 
and  under  a  surrender  executed  on  the  same  day  as  this 
will,  copyholds  which  were  comprised  in  the  devise  were 
surrendered,  and  the  Defendant  was  admitted.  This  is 
no  proof  of  the  will,  but  a  circumstance  of  importance 
shewing  the  nature  of  the  transaction.  The  transaction 
was  conducted  in  the  most  open  way ;  and  it  is  clearly 
shewn  that  this  was  the  intention  of  this  lady,  and  that 
she  was  properly  advised  and  fully  aware  of  what  was  to 
be  done;  but  the  question  remains  whether  it  was  done. 

The  instrument  was  produced  at  the  trial.  It  bears 
the  signature  of  James  Hazlewood  and  Ruth  Barile^  and 
the  mark  of  William  Peacock. 

Hazlewood  is  dead.  If  all  the  witnesses  had  been 
dead  there  would  have  been  no  further  proof  necessary 
than  of  their  handwriting.    Here  Hazlewood*s  signature 

is 
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is  proved  to  be  his  handwriting,  and  is  proved  to  have 
been  attached  subsequent  to  the  attestation  clause.  The 
other  witness,  BartUy  was  disbelievedi  and,  I  am  bound 
to  saj,  on  just  and  sufficient  grounds ;  and  I  am  greatly 
strengthened  by  the  information  of  the  Judge  who  saw 
her  examined,  that  he  concurred  with  the  jury.  If  we 
fkct  Battle  out  of  the  question,  it  rests  on  the  tes- 
timony of  Peacock,  a  labourer  brought  from  thrashing, 
to  attest  the  instrument.  He  could  tell  the  contents 
of  the  will ;  but  his  recollection  was  insufficient  as  to 
the  execution  by  the  testatrix  and  the  attestation  by 
Bartk»  In  a  case  where  one  witness  is  dead,  another 
is  not  to  be  believed,  and  the  third  witness  cannot  re- 
collect, tvery  thing  in  favour  of  the  instrument  is  to 
be  presumed.  You  cannot  define  what  is  publication 
strictly  by  itself,  but  if,  according  to  the  ingenious  argu- 
ment, it  were  necessary  distinctly  to  prpve  the  publi- 
catioD  when  it  appears  by  the  attestation,  the  difficulty 
might,  after  the  lapse  of  time,  be  insuperable.  Such 
direct  and  positive  proof  is  not  required  by  the  law  in 
such  a  case :  when  a  certain  number  of  things  are  proved 
to  have  been  done,  and  nothing  is  offered  to  prevent 
the  natural  presumption,  you  roust  make  the  presump- 
tion ;  I  think  you  must  do  it  in  a  case  like  this :  where 
one  witness  is  dead,  another  is  not  to  be  believed,  and 
the  third  is  an  ignorant  man,  whose  recollection  fails 
him;  you  must  supply  it  by  presumption. 

I  find  nothing  to  shew  the  jury  relied  on  length  of 
possession;  and,  on  the  best  consideration  I  can  give 
to  the  case,  I  am  satisfied  with  the  finding  of  the  jury, 
^d  think  I  ought  not  to  direct  further  enquiry. 

1  must  refuse  this  motion  with  costs. 

KoTB.  —  See  Crotfe  v.  Gawcn,  3  Curteis,  151.,  Blake  v.  Knight^  ib. 
547.,  Burgoyne  v.  Showier,  1  RoberUon,  8.,  and  In  re  Leach  (per 
Sir  B.J.  Fnst.),  19th  April^  1846. 


1846. 
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April  25.  30. 
il(f<K^l,2.4,5. 
Nov.  2^ 

1847. 
Feb.  27. 


FORDYCE  w.  BRIDGE& 


^  '^^v  npHE  following  is  a  short  statement  of  ihe  facts  of 
trustees  to  this   case,   which,  however,  will  be  found    stated 

^i^SuJST'  *^^^^  '"  ^^^'  ^"  *®  judgment  of  the  Court. 

in  lands  in  ' 

ScMsnd,tbe         ^^  testator,  John  Dingwall^   who  was  resident  in 

limitations  of    England^  had  real  estates  in  England  and  Scotland,  and 

which  were 

to  be  different.  ^Iso  considerable  personal  property.    In  September  1807, 

Held,  that  jjg  executed  a  procuratory  of  resignation,  and  deed  of  dis- 
discretion  of  position  and  settlement,  according  to  the  forms  of  the 
tStJr^^'  W  of  Scotiand,  by  which  he  settled  the  Scotch  estates, 

Court  could  strictly,  upon  various  persons  and  their  heirs,  in  a  mode 
not  execute  it.  «  •  * 

Validity  of  which, 

a  bequest  in 

England  of  personid  estate  to  be  laid  out  in  lands  in  Scotkmd  according  to  limitatioiis 
creating  a  perpetuity. 

A  testator  devised  and  disposed  of  his  .Eng/ttA  and  Scotch  estates  in  strict  settle- 
ment, and  he  directed  his  trustees  and  the  survivor,  and  the  executors^  admini- 
strators  and  assiens  of  silch  survivors,  to  invest  his  personal  estates  in  lands  in  Eng^ 
land  OR  Scotland^  to  be  settled  according  to  the  uses  of  his  estates  in  those  countries 
respectively.  And  he  empowered  the  person  for  the  time  being  in  possession 
of  nis  EngUth  estates,  or  his  guardian,  to  appoint  new  trustees,  who  were  to  have 
the  same  powers  as  the  old.  After  the  testator's  death,  the  principal  pert  of  the 
property  was  invested  in  Scotland.  In  1833,  the  tnistees  being  all  dead,  the  reprfr* 
sentative  of  the  survivor  declined  to  act.  The  English  estate  then  stood  limited 
to  if.  an  infiuit,  in  tail,  with  remainders  over,  and  the  Scotdi  estate  to  ^1  for  an  un- 
alienable estate  in  fee,  with  remainders  to  his  heirs  male,  with  remainders  to  B,^  C, 
2>.,  &c.  the  Plaintiff,  and  others,. for  similar. unalienable  estates  in  succession.  In 
1833,  A.  filed  a  bill  a^nst  the  representative  of  the  surviving  trustee  and  wainst  B.^ 
and  some  other  partfes  coining  subsequent  in  the  Scotdi  esute  to  the  Flamtiff,  but 
omitting  the  Plaintiff,  insisting  that  too  much  of  the  personalty  had  been  invested  in 
Scotland.  B.  appeared  voluntarily  and  put  in  his  answer.  Before  the  decree,  A^  had 
a  guardian  appointed,  and,  by  the  decree  made  in  1833,  the  existing  trustee,  at  hia 
own  request,  was  dischar;^,  and  the  Master  was  directed  to  appoint  new  trustees ; 
and  it  was  declared,  that  the  uninvested  personalty  ought  to  be  mvested  in  England. 
A.  afterwards  executed  disentailing  deeds,  and  obtained  payment  of  the  whole  fund. 
By  the  death  of  A.  and  the  other  preceding  persons  without  issue,  the  Plaintiff  be- 
came entitled  in  possession  to  the  Scotch  estates,  and  he  thereupon  instituted  this 
suit  to  be  relieved  fW>m  the  decree  of  1833.  Held,  that  he  was  not  bound  by  that 
decree^  and,  secondly,  that  he  was  entitled  to  obtain  relief  by  original  bill. 
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tbicb,  mecoirdiiig  to  the  Sdjtch  law^  created  a  series  of 
perpetual  fees^  those  ia  remainder  being  incapable  of 
being- barred  by  the  persons  entitled  to  the  prevtons  es«^ 
tatfls.  By  his  JI^IM  will,  dated  the  ISth  of  June  1 808^ 
ke  settled  the  EngUsk  estates^  in  strict  s»etdement  in  the 
Et^ith  form ;  and  he  gave  his  personal  estate  to  his 
time trostees. and  execatorsy  and  he  directed  them  and 
ibe  soniTors^  and  sorviTor  of  them,  and  the  executors, 
administrators,  and  assigns  of  snch  survivor,  to  lay  it 
OBt  in  the  purchase  of  estates  in  Engbznd  or  Scotland^ 
isd  settle  sodx  as  should  be  in  Engfandy  on  the  trusts  of 
thsJSqg/ui  devised  estates,  and  such  as  should  be  in 
ScdUmd  apoa  the  tmst  declared  by  the  deed  of  tailzie 
ofdie&ofoA  estates;  and  that,  until  a  proper  purchase 
shoold  be  found,  the  personalty  was  to  be  invested  in 
the  public  funds,  or  at  interest  upon  real  securities  in 
&^and  or  SeotiOnd^  imd  the  interest  thereof  was  to  be 
pii4  to  the  perscMi  entided  to  the.  jents  of  the  English 
estates  so  to  be  purchased,  in  case' the  same  had  been 
tbeo  actually  purchased  and  setded. 


1847. 


The  will  contained  a  power^  authorizing  the  person 
far. the;  timis  being  entitled  to  the  possession,  or  to  the 
actual  receipt  of  the  rents'  of  the  devised  estates,  if  of 
•9^  or  for  his  guardian  *  during  minority,  to  appoint 
new  trustees,  in  case  of  their  death  or  refusing  to  act; 
and  die  hew  trustees  were  to  have  the  same  powers, 
capadties  ftcasthe  old. 

*  The .  testator  died  in  I81i2 :  his  personal  estate 
voqnnted  to  about  260,000/.,  of  which  the  trustees  ifi« 
stated  about  178^000/.  in  lands  in  Scotland^  and  1500/. 
>Q  lands  in  England^  and  there  remained  100,000/.  un« 
iBYeated* 


After  tlie  testator's  death,  and  until  1833,  John  Ding" 
ind^  the  .testator's  great  nephew,  was  tenant  for  life  of 
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the  English  estates,  and  of  the  estates  to  be  purchased 
there,  and  the  institute  under  the  deed  of  tailzie  of  the 
Scotch  estAits  and  the  estates  to  be  purchased  there. 
He  entered  and  continued  in  possession  until  bis  deaths 
in  183S,  leaving  an  only  wm^John  Dt^  DingooaU^  an 
infant  about  seventeen  years  of  age,  who  became  tenant 
in  tail  in  possession  of  the  English  estates.  The  ScoUk 
estates,  in  effect,  then  stood  limited  as  follows :  to  Jckn 
DuffDingmaUj  remainder  to  his  heirs  male;  remainder 
to  Dr.  Arthur  Dingwall  Fordyce^  an  old  man  aged  eighty- 
eight,  with  remainder  to  his  heirs  male,  with  many  i*e* 
mainders  over,  none  of  which  could,  by  the  Scotch  law, 
be  barred.  At  that  time  Arthur  Dingooall  Fordyce  had 
issue  a  son,  WiUianij  who  had  three  children,  Arthur^ 
William^  and  the  Plaintiff  Alexander. 


The  trustees  had  all  died,  and  Alexander  Crombie^ 
the  representative  of  the  survivor,  refusing  to  act,  in 
April  188S  a  bill  was  filed  by  John  Duff  DingmM^ 
the  tenant  in  tail,  against  Crombie^  and  against  Arthur 
Dingwall  Fordyce  and  Patrick  Dingwall^  a  remote 
remainder-man,  of  the  Scotch  estate,  who  alone  was 
within  the  jurisdiction ;  and  also  against  other  persons 
alleged  to  be  out  of  the  jurisdiction.  The  present 
Plaintiff,  (however,  and  other  persons  interested  under 
the  Scotch  entail,  were  not  made  parties  to  the  suit 
The  bill  alleged,  that  the  trusts  had  not  been  pro- 
perly executed,  that  the  trustees  had  invested  a  larger 
part  of  the  residuary  estate  in  Scotland  than  they  ought 
to  have  done,  and  it  asked  the  Court  to  declare,  whe- 
ther the  estates  in  Scotland  had  been  properly  pur- 
chased, and  whether  it  was  proper  to  give  any  direc- 
tions, in  consequence  of  the  disproportionate  large 
amount  of  the  residue  invested  in  lands  in  Scotland^ 
and  that  the  remaining  estate  might  be  invested  in  the 
purchase  of  real  estate  in  England. 

Alexander 
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Alexander  Crcmbie  and  Patrick  DingmaU  were  alone        1847* 
senred  with  a  subpoma^  and  put  in  their  several  answers     ^!^V"^^ 
withont  oath*  Arthur  DingwaU  Fordyce^  then  eighty-eight  v. 

jean  old,  was  never  served  with  process,  but  an  ap-  Bridobs. 
petnuice  gratis  was  entered  for  himi  and  his  answer 
WHS  put  in  without  oath  or  signature.  In  the  answer  he 
insisted  that  the  purchases  of  the  real  estates  in  Scot-' 
kni,  out  of  the  proceeds  of  the  residuary  estate  of  the 
testator,  had  been  properly  made,  and  ought  not  to  be 
disturbed. 

In  Jic^  183S,  before  the  decree  Mr.  Gordon  was  ap- 
pointed guardian  of  the  infant  Piaintiff. 

By  the  decree,  dated  the  3d  of  August  1838,  after 
directing  certain  inquiries,  Mr.  Crombie  was,  at  his  own 
request,  discharged  from  being  a  trustee;  and  it  was 
referred  to  the  Master  to  approve  of  new  trustees. 
And  it  was  declared  that,  under  the  circumstances  of 
the  case,  and  having  regard  to  the  pur<^hases  of  land  in 
ScoUand  made  by  the  trustees,  the  testator's  residuary 
personal  estate,  then  remaining  uninvested,  ought  to  be 
invested  in  the  purchase  of  real  estates  in  England,  and 
for  the  purpose  of  such  investment,  the  parties  in- 
terested, the  new  trustees  and  the  guardian,  were  to  be 
>t  liberty  to  lay  proposals  before  the  Master. 

The  proceedings  under  the  decree  were  carried  on 
M)re  the  Master  without  notice  to  the  Defendant 
Athur  Dingokill  Fordyce  or  his  sons,  who  were  substi- 
tute heirs  of  entaiL  Arthur  Dingwall  Fordyce  died  at 
the  age  of  eighty-nine  years  on  the  21st  oi  April  1834, 
>od  a  few  days  afterwards  (the  26th)  the  Master  made 
l^is  general  report  The  uninvested  residuary  personal 
^te  appeared  to  be  of  very  large  amount  The  Master 
Approved  of  William  Gordon,  Peter  Bose,  and  James 

Alexander 
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I64f7.  Alexmnder  XJhahner  to  be  new  trustees;  but  no  propoBal 

^^"^^^^^  had  been  laid  before  him  to  invest  any  part  of  the  re- 

9.  ^iduary  personal  estate  in  the  purchase  of  real  estate.  - 


Brid^rs. 


I  . 


By  the  order,  made  on  further  directions,  on  the  4th 
of  June  1834,  it  was  directed  that  the  estates  sboold 
be  transferred  to  the  new  trustees,  and  this  was  dbne 
by  deeds  executed  in  the  following  month,  on  the  JMii 
Und  29th  of  Jitfy  ISS^. 

John  Duff'  Dittgaoall  attained  his  age  of  twenty-one 
years  on  the  15th  of  October  18S6. 

In  November  18S6  he  executed  disentailing  deeds, 
and  on  the  ilst  of  the  same  month,  he  petitioned  to 
hare  the  whole  of  the  fiinds  transferred  and  paid  to 
him ;  and  by  an  order,  dated  the  24th  of  November 
18S6,  after  providing  for  the  payment  of  the  legacy 
duty  and  costs,  it  was  ordered  that  the  funds  shoald  be 
transferred  and  paid  to  him  accordingly. 

John  Duff  Dingtoall  died  without  issue^  in  Odober 
1840,  and  his  property  became  vested  in  the  Diefendant, 
Sir  Henry  Bridges. 

On  the  90th  of  Naoembei*  1841,  Ankw  DingmaU 
Fordyce^  the  eldest  grandson  of  Dr.  Arthur  Dingwatt 
Fortfyce^  the  party  to  the  cause,  and  who,  upon  the  death 
of  his  grandfather,  became  the  next  substitute  beir  of 
the  settled  estates,  filed  his  bill  of  complaint  iti  tfib 
Court,  praying  that  the  decree,  orders,  and  proceed* 
ings  in  the  cause  of  John  Duff  DingataU  might  be 
declared  to  be  irregular,  and  that  he  might  be  released 
thereFrom.  The  cause  was  prosecuted  to  issue;  but 
before  it  was  brought  to  a  hearing,  the  Plaintiff  Arthur 
DingtDoll  Fordycc  died  without  issue;  and  tbereupoo, 

and 
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sid  in  oonseqaence  of  the  pre^leoease  of  his  elder  brother 
WiUimj  the  present  Plaintiff,  Alexander^  succeeded  and 
becme,  as  substitute  heir,  entitled  in  possession  to  the 
seeded  Scotch  estates.  He  filed  this  original  bill  on  the 
fSd  ef  Jufy  1-844,  insisting  that  the  scut  of  DingwaB  ▼• 
Cifmbie  was  defective  and  insular  for  want  of  necessary 
pirties ;  praying,  in  e£Rect,  for  a  declaration,  that  the  de* 
oee  snd  proceedings  in  the  former  cause  were  irregular, 
nd  net  binding  upon  him  and  the  several  Defendants 
btensted  in  the  estate  of  the  testator.  And  praying 
fintiier,  that,  notwithstandii^  such  decree  and  proceed-* 
logs,  proper  directions  might  now  be  given  to  provide 
ior  and  secure  the  due  execution  of  the  trusts  of  the 
Matoi^swill; 


IM7. 


FoROfCB 

p. 
fiaUMIBS. 


Mr.  tSfidersleyj  Mr.  Turner^  and  Mr<  Jama  Andenon 
Arthtf  Raintiffyand  Mr.  Tolkr,  Mr.  Forbes^  Mr.Pufvist 
sad  Mr.  Siivens  for  parties  in  the  same  interest 


The  Pliuntiff  is  in  no  way  bound  by  the  decree  of 
18S3,or  the  proceedings  in  the  former  suit  to  which 
he  WIS  not  a  party.  If  he  is  to  be  bound  by  pro- 
oeediogs  taken  in  his  absence,  it  must  be  either  on 
Ae  principle  that  his  interest  was  represented  by  Dr. 
Ardyc^  or,  on  the  ground  that  he  was  out  of  the 
joriidiction.  As  to  the  first,  it  is  to  be  observed,  that 
duB  was  not  a  case  of  a  numerous  class  of  persons 
tt  m  Codtbum  ▼.  Thompson  (a),  where  some  are  per^ 
suited-  to  represent  the  rest  Then  had  Dr.  Pordyce 
^'ctted  in  him  the  estate  and  interest  of  the  present 
l^intiff  ?  The  position  of  a  Scotch  heir  in  tail  is  not 
like  that  of  a  tenant  in  tail  of  an  English  estate,  who 
1^  a  complete  power  over  it,  and  is  regarded  by  this 
Court  as  the  absolute  owner,  and  representing  the  in«» 

heritance 

(a)  16  r«wy,  p.a26. 
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heritance  in  a  suit,  so  as  to  bind  those  in  remainda 
Uoyd  v««^^es.(a)  By  the  law  of  Scodand^  as  prov< 
and  admitted  in  the  cause,  it  appears,  that  Dr.  Fordjf 
was  a  mere  tenant  for  life,  having  no  power  whatever  I 
alien  or  charge  the  estate,  or  bind  his  successors, 
appears,  that  the  substitute  heirs  of  entail  successive 
enjoy  an  absolute  indefeasible  estate,  that  the  entail 
not  barrable  or  otherwise  defeasible  by  the  institute  i 
substitute  heirs  of  entail,  or  any  of  them,  or  by  ai 
other  person  in  any  manner  or  way.  Dr.  Fordyce^  then 
fore,  cannot  be  said  to  represent  those  interests  ovi 
which  he  had  no  control. 


Neither  is  the  Plaintiff  bound  in  consequence  of  fa 
residence  out  of  the  jurisdiction  at  the  time  the  decree  wi 
made.  The  fact  was  neither  alleged  nor  proved  in  tl 
suit  Assuming  it,  however,  to  be  the  feet,  still,  thouj 
the  Court  will  proceed  in  die  execution  of  trusts  in  tl 
absence  of  persons  whose  appearance  it  cannot  compe 
and  will  determine  the  rights  of  those  who  are  presen 
and  though  trustees  and  executors,  acting  under  tt 
sanction  of  tlie  Court,  may  be  protected  by  such  a  pn 
ceeding,  yet  a  decree,  made  under  such  circumstance 
is  no  bar  to  the  rights  of  the  absent  parties,  whenevc 
they  come  within  the  jurisdiction  and  assert  their  right 
Thus,  in  a  creditor's  suit,  the  Court  may  distribut 
the  fund  amongst  the  next  of  kin  or  l^atees,  but  thi 
will  not  prevent  absent  creditors  who  have  not  come  i 
under  the  decree,  from  pursuing  their  remedy  again 
volunteers  who  have  obtained  possession  of  the  assets  i 
their  absence. 


The  former  suit  was  so  erroneous  in  its  constructioi 
so  irregularly  conducted,  and  the  decree  was  so  inapprc 

priati 

(fl)  9  Vet.  37. 
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prkte,  that  even  on  a  simple  rehearing,  it  would  he 
impossible  to  maintain  it.  It  was  made  with  undue 
haste,  upon  an  answer  of  an  aged  person  taken  without 
oath  or  signature;  without  the  necessary  evidence; 
without  any  inquiries  as  to  the  state  of  the  propertyi 
the  law  of  ScoHand^  the  state  of  the  parties  interested, 
or  whether  they  were  or  not  resident  out  of  the  juris- 
dicticm.  But  the  principal  objections  to  it  are  these :  — 
that  the  necessary  parties  were  not  before  the  Court, 
and  the  declaration  which  the  Court  made  at  the  hear^ 
iog  was  altogether  erroneous. 

As  to  parties,  we  contend  that  every  person  in- 
terested in  the  question  whether  there  should  be  a 
Scoick  or  English  investment,  ought  to  have  been  made 
parties  to  the  suit.  By  the  law  o(  Scotland,  if  you  seek 
to  affect  an  entailed  estate,  all  the  parties  interested 
most  be  present  So  **  where  a  person  is  seised  of  an 
estate  in  fee,  defeasible  by  a  conditional  limitation, 
shifting  use,  or  executory  devise,  the  inheritance  is  not 
represented,  in  this  Court,  merely  by  the  person  who 
has  the  defeasible  interest ;  **  Goodess  v.  Williams,  (a) 
lord  Redesdak  states  the  rule  thus :  —  ^'  A  person  in 
helng  claiming  under  a  limitation  by  way  of  executory 
devise,  not  subject  to  any  preceding  vested  estate  of  in- 
heritance by  which  it  may  be  defeated,  must  be  made  a 
part;  to  a  bill  affecting  his  rights ;  "  RedesdaU  (6),  Sians^ 
<dd  V.  Habergham  (cr),  Broo/[field  v.  BradUey  (rf),  Wright 
▼•  Aikyns  (e),  Fi^ick  v.  Finch,  (g) 

The  declaration,  contained  in  the  decree  of  183.i, 

^at  the  uninvested  personal  estate  ought  to  be  invested 

in  English  estates,  was  clearly  wrong ;  for 

1.  The 


(«)  2  r.  *  C.  (C.  C.)  595. 
{b)  4th  ed.  174. 
(c)  10  Fneyj  273. 

VouX. 


H 


(d)  Jacob,  632.,  and  Cahert 
on  Pariietf  190.  Ist  ed. 

(e)  Turn.  ^  R.  143. 
(g)  2  Vet.  Sen.  491. 
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1.  The  power  of  selection  was  iDseparably  annexed  to 
the  office  of  trustee,  for  no  trustee  could  perforin  the 
other  trusts  without  having  the  discretion.  The  trust, 
as  declared  by  the  will,  was  given  to  the  three,  ami 
the  executors,  administrators,  and  assigns  of  the  sur- 
vivor, an  expression  considerably  relied  on  in  TUley  v. 
Wolstenholme  (a)^  and  Cooke  v.  Crawfard(b):  and  the 
new  trustee  to  be  appointed  was  to  have  ^^all  the  same 
powers,  capacities,  and  privileges  as  the  trustee  in 
whose  room  he  should  be  substituted.''  If  the  testator 
intended  the  new  trustees  to  exercise  the  several  other 
powers  given  them  by  the  will,  it  was  necessary  that  they 
should  possess  the  discretion  to  enable  them  to  perform 
ihem ;  and  if  the  new  trustees  had  tlie  discretion,  the 
Court,  on  appointing  them,  should  have  abstained  from 
making  any  declaration  fettering  it,  and  ought  expressly 
to  have  reserved  their  discretion  ;  Lee  v.  Young  {c\ 
Benneit  v.  Homfwood.(d)  Here  the  Court  not  only 
destroyed  the  trustees'  discretion,  but  took  upon  itself  to 
exercise  it,  which  we  shall  presently  show  it  had  no 
jurisdiction  or  authority  to  do. 


On  the  other  hand,  if  the  discretion  was  of  that 
personal  character,  that  the  Court  had  not  the  power  of 
communicating  it  to  the  trustees  appointed  by  itself, 
independent  of  the  power  to  appoint  new  trustees,  then 
that  discretion  ceased,  Cole  v.  JVade{e\  and  the  Conrt 
had  no  jurisdiction  to  exercise  it;  it  being  clearly  settled 
that  the  Court  will  not  assume  a  personal  discretion. 
Pink  V.  De  Thuisey{g\  French  v.  Davidson  (A),  Attornei/^ 

General 


(a)  7  Beavan,  425. 

(b)  IS  Simoju,9U 

(c)  2  r.  4-  C.  (C,  C.)  532. 

(d)  2  Amhler,  708. 


(e)  16   Fes.  44.,  I  Sug.  Paw. 
(6th  ed.)  151. 
(g)  2  Mad.  157. 
(h)  3  Mad.  396. 
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Gaunt  ViGlegg(a\  Eaton  v.Smitk{b),    WaUcer   v.        1847. 
»ato-(c),  Maggfridga  r.  Tkattwdi.  (d)  ^C^ 


Upon  the  cesser  of  the  discretion,  the  Court  should 
bive  dirided  the  fund  between  the  two  objects  equally. 
Jiitemy'XienemI  v.  DoyUy  (e)i  Barding  v.  Glyn  {g)^ 
Lmgmore  v.  Broom  {h) ;  and  that  without  regard  to  the 
iBfcstanent  ahready  made  in  ScoUandf  under  the  discre- 
tioo  tested  in  the  trustees. 

The  Flainti£f  not  being  bound  by  the  former  de- 
cree (i),  has  properly  sought  relief  by  original  bill ; 
Vrjuhart  v.  Urquhart  (it),  Brown  v.  Vermuden  (/},  Os- 
Some  Y.  Usher  {m\  and  not  by  supplemental  bill  or  bill 
of  review. 

The  trustees  were  irregularly  appointed  in  the  former 
suit,  and  the  Court  should  now  direct  the  fund  to  be 
broQ^t  back,  and  either  direct  new  trustees  to  be  re- 
gularly appointed,  leaving  them  to  exercise  their  dis- 
cretion, or  direct  an  equal  divbion  of  the  fund  between 
the  two  objects. 

Mr.  Russetty  Mr.  BoupeU  and  Mr.  Sidebottom^  for  Sir 
^Bridges. 

The  Plainti£F  does  not  allege  that  he  was  ignorant  of 
^  proceedings  in  the  former  suiL     He  ought  to  have 
^ome  earlier,  and  it  would  be  unjust  to  set  aside  all  the 
Proceedings,  after  the  death  of  John  DuffDingmall  with- 
out 

(«)  %  Jbnbkr,  584.  (t)  GUbeH  For.  Bom.  180. 

i^)  ^ Meao.236.  (k)  13  Smom,  ^13.^    Redeu 

(<^H  ilftcf .  424.  dale,  (4th  ed.)  92.,  Stor^i  Eg. 

W  7  Vet.  36.  PL  280,  281. 

(0  2  %  Cat.  Ah.  195  .  (0  1  Ch.  Ca.  272. 

to  1  Alk.  469.  (w)  6  B.  P.  C.  20. 

(A)  7  Fei,  124. 
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out  issue,  when  any  act  necessary  to  be  done  by  him 
can  no  longer  be  supplied,  and  when  it  is  manifest  that 
the  Court  cannot  replace  the  parties  in  the  same  situ- 
ation as  they  were  in  18S6. 

But  First*  The  Plaintiff  is  bound  by  the  decree  in 
the  former  suiL  He  imputes  no  fraud  or  collusion; 
and  his  interest  was  substantially  and  properly  repre- 
sented. As  a  rule  of  convenience,  the  Court  admits  the 
principle  of  representation,  as  in  the  case  of  Harvey  ▼. 
Harvey,  (a)  The  Court  seeing  the  interest  substantially 
and  properly  represented,  proceeds  to  make  a  decree 
which  IS  prima  Jacie  hindingj  subject  to  be  reversed  on 
the  ground  of  fraud  or  error.  But  the  Plaintiff  cannot 
say,  ^^  I  was  not  a  party,  and  the  whole  proceeding  is 
void,"  and  re-open,  as.  of  course,  all  that  the  Court  has 
done.  This  was  a  case  of  all  others  in  which  the  prin- 
ciple of  representation  ought  to  have  been  adopted ;  for 
if  Dr.  Fordyce  did  not  represent  all  the  persons  subse- 
quently interested  in  the  Scotch  estates,  it  was  impossible 
to  represent  them  at  all,  for  all  persons  to  all  time  who 
may  become  interested  in  the  estate  would  be  necessary 
parties.  They  would  be  changing  daily  by  deaths  and 
births,  and  the  suit  constituted  on  that  principle  could 
never  be  finally  disposed  of.  Again  if  the  former  suit 
was  not  binding,  neither  can  the  present  suit  be;  for 
any  parties  who  may  hereafter  become  interested  may 
equally  say,  *^  I  was  not  a  party,  and  am  not  bound  by 
the  proceeding." 


Dr.  Fordyce  represented  the  whole  estate.  He  was 
not  simply  tenant  for  life,  but  the  whole  inheritance  was 
vested  in  him,  though  he  was  restrained  from  disinherit- 
ing his  issue :  and  even  now  the  Plaintiff  himself  claims, 

in 

(a)  4  BeavoHf  215. 
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m  the  character  of  bis  heir,  the  very  estate  and  interest 
at  that  time  vested  in  his  ancestor  Dr.  Fordyce. 

It  is  said,  that  he  could  not  bind  his  issue  or  those  in 
renaJoder.  That  might  be  true  as  regarded  any  deed 
executed  by  him,  but  it  does  not  apply  to '  matters  of 
record  or  decrees.  It  is  admitted  that  parties  can  be 
boimd  by  a  decree  against  an  infant  tenant  in  tail. 

[The  Master  of  the  Rolls.  Is  there  any  case,  in 
which  an  infant  tenant  in  tail  against  whom  a  decree 
hid  been  made,  dying  before  attaining  his  majority, 
the  parties  in  remainder  have  been  held  bound  ?] 

We  have  not  found  such  a  case,  (a) 

It  is  objected  that  the  Plaintiff  was  not  made  a  party  ; 
bat  be  was  properly  omitted,  because  at  that  time  he  had 
00  interest  in  the  estate ;  he  was  a  mere  expectant  heir, 
haring  merely  a  spes  successtonis,  and  might  have  de« 
nmn%d.  Again,  Lord  Bedesdale  says  (5),  **  contingent 
limitations  and  executory  devises  of  persons  not  in  being 
nia;  in  like  manner  be  bound  by  a  decree  against  a  per- 
son claiming  a  vested  estate  of  inheritance."  If  the 
principle  applies  to  persons  not  in  esse,  in  consequence 
of  the  impossibility  of  bringing  them  before  the  Court, 
It  will  equally  apply  to  a  case  of  a  person  out  of  the 
jtnudictbn  whose  appearance  could  not  formerly  be 
<^pelled*   Haddock  v.  Thomlinson  (c),  Attorney-General 

V.  Baliol 


(>)  On  this  point  the  follow- 
^  antborities  were  cited  ;  but 
'^^^g  uldmately  turned  on  it. 
^^^«  Digest^  Recovery f  ch.5. 
^8.12. 14. ;  Jackson  y.  Warde, 
'  %.  399. ;  BadcHffe  v.  Eccici, 
^  ^cen,  130.;  Powyt  v.  Man^fidd, 


6  iSfjw.  637.;  Price  v.  Carver,  3 
Afyl.  4-  Cr.  157. ;  Frank  y.  Matn- 
waring,  2  Beav,  115. ;  Wall  v. 
JBuMy,  I  Bro.  C.  C.  484. 

(h)  Page  173.  (4th  ed.) 

(c)  2  5.  4-  5.  219. 
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V.  Baliol  ColL  (a),  Attamey^eneral  ▼•  DUke  of  MaH^ 
borough  (b). 

The  former  suit  was  accurately  framed.  The  Court 
was  not  dealing  with  a  Scotch  estate,  but  with  a  queatioa 
of  construction  on  an  English  will  of  a  person  who^ 
though  of  Scotch  origin,  is  stated  on  the  &ce  of  his  will 
to  be  domiciled  in  England.  AH  persons  interested  ao* 
cording  to  English  law  were  present.  It  was  only 
necessary  to  see  that  all  interests  were  properly  and 
bond  Jide  represented,  and  that  the  case  was  properly 
argued,  and  it  was  not  necessary  for  the  parties  to  have 
regard  to  the  interests  of  the  innumerable  class  of  persons, 
who,  under  the  complication  of  Scotch  perpetuities,  might 
be  or  become  interested  in  the  Scotch  estates. 


There  was  no  necessity  to  prove  parties  out  of  the 
jurisdiction ;  the  fact  was  known,  and  was  admitted  by 
every  one,  and  is  not  now  disputed. 

Secondly.  On  the  merits,  the  decree  was  perfectly 
right.  The  trustees  had  a  personal  discretion  as  to  the 
selection  of  estates  in  England  or  Scotland^  which  the 
Court  could  not  control  or  exercise,  and  the  testator  had 
directed  that  the  intermediate  rents  accruing  between 
his  death  and  the  exercise  of  the  discretion,  however 
long  that  period  might  be,  should  go  to  the  persons 
entitled  to  the  English  estates.  Until  defeated  by  the 
exercise  of  this  discretion,  the  personalty  was  there- 
fore to  be  regarded  in  the  same  way  as  land  in  England, 
When  Dr.  CrombiCf  in  whom  the  personal  discretion  was 
vested,  retired,  there  was  no  one  to  exercise  it  He  had 
no  authority  to  appoint  new  trustees  and  there  was  no 
guardian  who  could  exercise  the  power  of  appointing 

new 

(a)  9  Mod.  407.  (b)  3  Mad.  498. 
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new  trustees.  The  Coert  was  therefore*  obliged  to  take 
on  itself  to  appoint  new  trustees.  The  trusteed  dios  ap- 
pointed by  the  Court  became  ordinary  trustees  of  the 
fiiBd,  but  the  Court  was  unable  to  clothe  them  with  the 
penonal  discretiDD.  The  result  was  that  the  -trust  was 
iyii  bat  the  diseretioa  was'OLtinguished)  and  could  never 
be  recreated.  Doyley  t^  Motney-General  {a)^  Cole  ▼. 
Wade,  {b)  The  option  being  at  an  end)  and  incapable  of 
being  exercised,  the  persons  entitled  to  the  English  estates 
became  for  ever  entitled  to  the  interest  which  might 
Bccnie  on  the  fond,  and  consequently  to  the  capital  (c) 

But  if,  under  the  chrcumstanoes,  it  became  necessary 
for  the  Court  to  exercise  its  jurisdiction^  in  order  to  point 
out  to  the  new  trustees  die  proper  application  of  the 
funds,  dien  it  exercised  a  sound  discretion  by  making 
the  declaration  it  did. 
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It  is  sud,  that  the  decree  ought  to  have  directed  the 
QDinvested  personal  estate  to  be  divided  equally  between 
tbe  two  investments ;  but  that  is  not  so  if  equality  be 
^ity.  It  was  proper  that  the  Court  should  have  regard 
to  the  fiu;t,  that  much  more  than  half  had  already  been 
invested  in  Scotland^  and  so  far  as  it  could,  to  divide  the 
^bole  fund  between  the  two  purposes.  The  Court  was 
not  bound  to  divide  it  in  moieties ;  it  placed  itself  in 
^situation  of  the  testator,  who  went  beyond  an  equality, 
^  shewed  a  marked  preference  in  favour  of  the  land 
^  his  domicil,  for  until  the  investment  in  land  by  the 

• 

^erdse  of  the  discretion,  he  had  given  the  income, 
not  equally  between  the   two  classes   of  Scotch  and 

English 

(a)  2  Eq.  Co,  Ab.  195.  Kef.  463. ;  Haig  v.  Swkuy,  1  Sim. 

(h)  16  Vei.  ii2^  1  Sug.  Paw.  4>  ^.  487. ;  Elion  v.  Shephard, 

(eth  ed.)  151.  1  Bro.  €.  C.  532. 
(e)  Pcg0  V.  LeapmgufeU,  18 
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English  devisees,  but  the  whole  to  the  English,  excluding 
the  Scotch  altogether. 

[7%^  Master  of  the  Rolls.  He  could  not  well 
avoid  it,  for  if  he  had  given  the  income  of  the  personal 
estate  to  the  persons  entitled  to  the  Scotch  estates^  the 
limitation  would  have  been  too  remote  for  the  English 
Jaw ;  he  therefore  went  as  far  as  he  could.] 

The  cases  cited  as  to  equal  division  do  not  apply, 
though  the  Court  may  adopt  the  principle  of  equal  divi- 
sion as  between  an  ascertained  class  of  persons  equally 
entitled ;  yet  the  same  principle  has  never  been  applied, 
when  trustees  have  an  option  of  application  not  to  dif- 
ferent classes,  but  to  different  purposes  combining  the 
several  classes.  The  Court  in  such  cases  must  exercise 
a  discretion.  The  practice  of  the  Court  is  to  keep  pro- 
perty within  its  jurisdiction,  and  it  at  all  times  prefers 
an  English  to  a  foreign  investment  The  testator,  though 
of  Scotch  origin,  appears  to  have  been  domiciled  in 
England.  He  is  described  in  his  will  as  of  the  County 
of  Surrey^  and  the  Court  in  dealing  with  his  property 
will  not  select  an  investment,  by  which  his  property  will 
be  subject  to  a  perpetuity,  contrary  to  the  policy  of 
English  law.  A  party  entitled  to  money  to  be  laid  out 
in  land  may  forbid  the  investment,  and  take  the  money ; 
but  this  cannot  be  done,  if  the  fund  is  to  be  clogged  with 
a  trust  creating  a  perpetuity. 

It  is  a  serious  question  whether  this  is  a  legal  trust  at 
all,  for  if  the  limitations,  in  the  deed  of  entail  and  the 
legal  effect  of  them  had  been  set  out  on  the  face  of  the 
will,  and  the  personalty  given  to  several  trustees  to 
like  uses,  it  would  be  evidently  contrary  to  the  policy  of 
English  law  and  void. 
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[Tke  Master  of  the  Rolls.  There  are  many  cases 
in  which  a  bequest  of  money  to  be  laid  out  in  land  in 
Scotland  for  a  charity  has  been  held  valid,  though  it 
would  have  been  held  void  if  the  testator  had  directed 
it  to  be  so  laid  out  in  England.'] 
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Lisdy,  the  frame  of  the  present  record  is  informal 
Tiie  Plaintiff  should  either  have  filed  a  supplemental 
bill,  in  order  to  appeal  from  the  former  decree,  or  should 
liave  filed  a  bill  in  the  nature  of  a  bill  of  review  and  shew 
error;  Giffardv.Hm'i{a)f  is  an  authority  for  the  former 
course,  where  it  is  said,  ^'  An  appeal  lies,  at  the  suit  of 
a  tenant  in  tail  in  remainder,  against  a  decree  affecting 
bis  rights  had  against  a  prior  tenant  in  tail.      And  such 
remainderman  in  tail  may  file  a  supplemental  bill  to  make 
himself  party  to  the  former  suit,  for  the  purpose  of  ap- 
pealing.''    Lord  Rcdesdale  after  stating  that  a  decree 
against  the  first  person  in  being  in  whom  an  estate  of 
inheritance  is  vested,  will  bind  those  in  remainder  or 
reversion,  says,    ^<It  has,  therefore   been  determined, 
that  a  person  so  entitled  in  remainder,  and  afterwards 
becoming  entitled   in   possession,   may  appeal  from  a 
decree  made  against  a  person  having  a  prior  estate  of 
inheritance,  and  cannot  avoid  the  effect  of  the  decree  by  a 
netD  bill/* ^b)     As  to  the  proceeding  by  bill  in  the  nature 
rf  a  bill  of  review.  Lord  Rcdesdale  observes  (f),  "  If  a 
decree  is  made  against  a  person  who  had  no  interest 
^  all  in  the  matter  in  dispute,  or  had  not  such  an 
interest  as  was  sufficient  to  render  the  decree  against 
bim  binding  upon  some  persons  claiming  the  same  or  a 
similar  interest,  relief  may  be  obtained  against  error  in 
the  decree  by  a  bill  in  the  nature  of  a  bill  of  review. 
Thus,  if  a  decree  is  made  against  a  tenant  for  life  only, 

a  remainderman 

(«)  \Sck.iLef.2m.  (c)  lb,  92. 

(^)  Redadalc,  (4th  ed.)  173. 
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a  remainderman  in  tail  oi^  in  fee  cannot  defeat  the  pro- 
ceedings against  the  tenant  for  life,  but  by  bill,  shewing 
the  error  in  the  decree,  the  incompetence  in  the  tenant 
for  life  to  sustain  the  suit,  and  the  aocraer  of  his  own 
interest,  and  thereupon  praying  that  the  proceedings  in 
the  original  cause  may  be  reviewed,  and  for  that  purpose 
that  the  other  party  may  appear  to  and  answer  this  new 
bill,  and  the  rights  of  the  parties  may  be  properly  as* 
certained/'  The  same  principle  is  stated  in  Hindis 
Practice,  {a) 


The  Plaintiff  cannot  treat  the  decree  as  a  nullity  and 
proceed  as  if  nothing  had  happened.  He  was  out  of  the 
jurisdiction,  and  was  represented  in  the  suit  by  his 
ancestor. 

This  bill  carefully  avoids  asking  the  Court  to  deter- 
mine the  way  in  which  the  money  ought  to  go,  but  seeks 
to  put  it  under  the  control  of  the  trustees  of  the  Plain- 
tiff's nomination. 

The  Plaintiff  might  have  saved  considerable  expense 
if  he  had  originally  joined  as  co-plaintiff,  in  the  bill  filed 
by  his  brother,  or  if,  after  his  death,  he  had  taken  up  the 
suit,  and  proceeded  by  bill  in  the  nature  of  a  bill  of 
review. 

Mr.  Kindersley  in  reply  referred  to  Attorney-General  v. 
MiU  {b)  and  Oliphant  v.  Hendrie  (c),  to  show  the  validity 
of  a  trust  to  invest  money  in  the  purchase  of  land  in 
Scotland  for  the  benefit  of  a  charity.  Hamilton  v. 
Hougkton  (d)  was  also  referred  to. 


T^ 


(a)  P.  66. 

(b)  3  Rust.  328. 


(c)  1  B.  C.  a  571. 
id)  2  BU.  O.  S.  159. 
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Tii  Master  ^  tke  Rolls  said  be  must  give  the       ISiiT. 

matter- his  carefal  consideration  before  expressing  bis     ^^'^'^'^ 

opinion  on  it*  •• 

Bridges. 


Tke  Master  of  the  Rolls.  y^  ^^ 

This  bill  is  filed  by  Alexander  DingwaU  Torijfc^ 
against  Sir  Henry  Bridges  and  several  other  persons, 
praying,  in  effect,  for  a  declaration,  that  the  decree  and 
proceedmgs  in  a  former  cause,  relating  to  the  same 
matters  which  are  in  question  in  this  suit,  were  irregular 
and  not  binding  upon  the  Plaintiff  and  the  several  De- 
fendants interested  in  the  estate  of  John  Dingwall^  de- 
ceased,  the  testator  in  the  cause.  And  praying,  further, 
that,  notwithstanding  such  decree  and  proceedings, 
proper  directions  may  now  be  given  to  provide  for  and 
iecure  the  due  execution  of  the  trusts  of  the  testator's 
will 

John  Dingaoattj  the  testator,  was  a  meniber  of  a  nume- 
rous Scotch  family,  whose  common  ancestor  was  the 
testator's  grandfather,  and  they  were  distinguished  as 
the  DingwaBs  of  Brucklatfj  the  Dingwalls  of  Culsh^  and 
the  DingeoaUs  of  Rannieston. 

The  testator  was  a  member  of  the  BrucJclay  branch, 
^^  had  real  estate  both  in  England  and  Scotland. 
On  the  7th  of  September^  1807,  he  executed  a  deed  of 
^^ilzie  of  his  Scotch  estate,  and  thereby  limited  the  same 
to  John  DingfDaUy  his  gi*and-nephew,  and  the  heirs  of 
his  body,  whom  failing,  to  the  heirs  male  of  the  body 

of  the  deceased  VUlliam  Dingwall  of  Ctdshy  whom  fail- 

• 

i"g>  to  the  heirs  male  of  the  body  of  the  deceased 
J^  Dingwall  of  Rannieston^  whom  failing,  to  the  heiirs 
inale  of  the  body  of  Catherine  Stewart^  his  grand-niece, 

whom 
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whom  failing,  to  the  heirs  female  of  the  body  of  the 
said  deceased  William  Dingwall  of  CMsh^  whom  failing, 
to  the  heirs  female  of  the  body  of  the  said  deceased 
John  Dingacall  of  BanniestoUy  whom  all  failing,  to  his 
own  nearest  heirs  and  assignees.  The  deed  is  expressed 
in  the  strictest  terms,  and  with  clauses  irritant  and 
resolutive,  so  as,  by  the  law  of  Scotland^  to  render  the 
estates  of  the  successive  heirs  substitute  inalienable. 


By  a  subsequent  deed,  a  particular  member  of  the 
family  was  excluded  from  all  right  of  succession  under 
it;  but  in  all  other  respects  the  deed  remafaied  un- 
altered. 


On  the  13th  June  1808  the  testator  duly  made  his 
will,  and  thereby  devised  his  English  estates  to  James 
Chalmer^  Alexander  Crombief  and  George  Burley^  in 
trust  for  the  use  of  his  grand-nephew,  John  DingwaU^ 
for  life,  with  remainder  to  the  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and 
other  sons  of  the  same  John  Dingwall,  successively  in 
tail  male,  with  remainder  to  the  use  of  the  daughters  of 
the  same  John  Dingwall  in  tail  male,  with  remainder  to 
the  use  of  Arthur  Dingwall  Fordyce  of  CuUh,  (who  was 
the  heir  male  of  TVilliam  Dingwall  of  Culshj  and  the 
grandfather  of  the  Plaintiff,)  for  his  life,  with  remainder 
to  the  trustees  to  preserve  contingent  remainders,  with, 
remainder  to  the  use  of  the  sons  of  Arthw  Dingwall 
Fordyce,  successively,  in  tail  male,  with  many  othei^  li- 
mitations over,  and,  ultimately,  to  the  testator's  right 
heirs.  And  the  will  declared>  that  if  any  person  to 
whom  the  testator  had  given  an  estate  tail  should  be 
living  at  the  time  of  his  death,  he  revoked  the  devise  in 
tail  male  to  that  person,  and  gave  him  or  her,  in  lieu 
thereof,  an  estate  for  life,  with  remainder  to  the  trus- 
tees to  preserve  contingent  remainders,  with  remainder 

to 
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to  the  use  of  his  or  her  first  or  other  sonsi  successiveljy 
io  tail  male.  And .  after  providing  for  the  receipt  of 
rents  daring  a  minority,  and  the  application  of  a  com- 
peteot  part  thereof  for  the  maintenance  and  education 
of  the  infant,  the  testator  directed  the  residue  of  the 
reots  to  be  invested,  in  the  names  of  trustees,  on  govern- 
ment or  real  securities  in  England  or  Scotlandj  so  that 
the  same  might  accumulate,  and  at  the  end  of  each 
such  period  of  accumulation,  or  sooner,  if  they  should 
think  proper,  the  trustees  were  to  convert  the  accumu- 
lated fund  into  money,  and  invest  the  same  in  the  pur- 
chase of  freehold,  leasehold,  or  copyhold  hereditaments, 
to  be  situate  in  England  or  Scotland^  and  settle  the  lands 
to  be  purchased  to  the  uses  and  in  the  manner  in  which 
he  had  before  devised  the  hereditaments  from  which  the 
accumulations  proceeded. 


1847. 
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And  the  testator  bequeathed  the  clear  residue  of  his 
personal  estate  to  hb  trustees,  on  trust  to  lay  out  and 
inveU  the  same  in  the  purchase  of  estates  in  England  or 
Scotland^  and  to  settle  such  of  the  said  estates  as  should 
be  in  England  to  the  uses,  upon  and  for  the  trusts, 
uttents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisions,  and  declarations,  in  his  will  before 
limited,  expressed,  and  declared,  concerning  the  estates 
thereby  devised ;  and  to  settle  such  of  the  estates  so  to 
be  purchased  as  aforesaid  as  should  be  in  Scotland^  to 
^  uses  and  upon  and  for  the  trusts,  intents,  and  pur- 
Po^  and  with,  under,  and  subject  to  the  powers,  pro- 
^'isoes,  and  declarations,  and  in  the  manner  in  which 
he  had  setded  his  estates  at  Brucklay  by  the  said  deed 
^  settlement,  dated  the  7th  September  1807. 


And  after  giving  directions  for  the  application  of  the 
income  of  his  residuary  personal  estate,  until  proper 
purchases  could  be  found,  the  will  contained  the  follow- 


ing 
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ing  proviso: — '^My  will  is,  in  case  any  of  them,  the 
said  James  Chalmer^  Alexander  Ch-omhiff  and  George 
Burlet/f  or  any  trustee  to  be  appointed  as  hereaftor  is 
mentioned,  or  their  or  any  of  their  heirs,  executors, 
administrators,  or  assigns,  shall  happen  to  die^  or  refuse 
to  act,  or  become  incapable  of  acting  in  the  trusts  of 
this  my  will,  then  and  in  that  case,  and  as  of&en  as  the 
case  shall  happen,  it  shall  and  may  be  lawful  to  and  for 
the  parson  or  persons,  who,  for  the  time  being,  shall  be 
entitled  to  the  actual  possession,  or  to  the  actual  receipt 
of  the  rents  of  the  estates  hereby  devised,  if  such  per- 
son or  persons  shall  be  of  full  age,  and  in  respect  to 
females,  whether  they  shall  be  single  or  married,  and  to 
and  for  their  guardians  respectively,  during  his,  her,  or 
their  minori^  or  respective  minorities,   by  deed  or 
writing,  to  be  sealed  or  delivered  in  the  presence  of, 
and  attested  by  two  or  more  credible  witnesses,  to  ap- 
point some  other  person  or  persons  to.be  trustee  or 
trustees  under  this  my  will,  for  all  or  any  of  the  trusts 
hereinbefore  declared,   in  the  room   or   place  of  the 
trustee  so  refusing,  declining,  or  becoming  incapable  to 
act;  and,  thereupon,  all  such  acts,  deeds,  and  things 
shall  be  done,  made,  and  executed,  as  shall  be  proper 
or  necessary  for  effectually  vesting  the  trust  estate  and 
premises  in  the  new  trustee  or  trustees,  either  solely  or 
jointly   with  the    surviving  or   continuing  trustee  or 
trustees,  as  the  case  may  require,  and  every  such  new 
trustee  shall  thereupon  have  all  the  same  powers,  capaci- 
ties, and  exemptions  and  privileges  as  the  trustee  in 
whose  room  he  shall  be  substituted.'' 


The  testator  died  on  the  28th  of  Mm/  1812,  leaving 
his  trustees,  (who  were  also  the  executors  of  his  will,) 
and  his  grand-nephew  John  DingwaUf  the  first  tenant 
for  life  under  the  will  and  the  institute  under  the  deed 
of  tailzie^  bim  surviving. 

John 
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Mm  Dingwail  was  let  into  the  possessioQ  of  the        ]B4r7« 


hoOk  £/tglUk  and  Scoich. 


The  executors  daly  proved  the  will,  possessed  the 
estate,  paid  the  debts,  and  had  in  their  hands 
Tcry  large  residuary  personal  estate,  to  be  applied  on 
trasts  of  his  will,  i.  /?•  to  be  invested  in  land  in 
JESm^and  or  Scotland. 

The  invesUnent  was  to  be  made  by  the  trustees  and 
eacectttors,  and  the  will  is  wholly  silent  as  to  the  whole 
or  any  proportionate  part  of  the  residue  being  invested 
either  in  England  or  in  Scotland.    An  unlimited  discre- 
tion in  diis  respect  seems  to  have  been  given  tp.  the 
tniMies* 

• 

And  yet  the  testator  must  have  well  known,  that 
having,  regard  to  the.  succession  or  the  continuance  of 
the  limitationa  which  he  designed,  the  investment  in  the 
purchase  of  lands  in  Scotland  would  have  an  efiect  very 
different  from  the  investment  in  the  purchase  of  lands  in 
ingfand;  and  he  directed  the  purchased  lands  in  Scot-' 
lonito  he.  transferred  to  the  uses  in  the  deed  of  tail* 
9%9Dd  the  purffhased  lands  in  England  to  be  trans* 
frnd  .to  the  uses  declared  in  his  English  wilL 

The  trustees)  however,  were  to  purchase  the  lands 
iA^&RgfonJ  or  ScoUandf  without  any  expressed  or  appa- 
'^  restriction  upon  their  discretion,  and  after  the  tes* 
tutor's  death,  they  laid  put  17S,44SiL  in  the  purchase  of 
^^^  lands,  and  only  1529L  in  the  purchase  of  English 

■ 

For  tw^ty  years  and  upwards  after  the  testator's 
death,  the  property  was  enjoyed  by  John  Dingwall^  his 
gnud-nephew,  the  <* institute"  of  the  Scotch  estates. 

During 
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During  his  lifetime,  all  the  trustee^  and  executora  died. 
The  last  survivor  was  Alexander  Crombie^  Whose  ton,  abo 
called  Alexander  CrombU^  became  his  real  and  personal 
representative. 

John  Dingwall  died  on  the  Slst  of  Januoiy  IBSSf 
leaving  his  son  John  I^uff  Dingwallf  then  seventeen 
years  old,  his  only  child. 

There  was  at  the  time  a  very  large  sum  of  uoin* 
vested  residuary  estate  of  the  testator,  which  renmined 
to  be  invested  in  England  or  Scotland. 

If  John  Ih^ Dingwall  had  then  died,  the  whole  trust 
would  have  had  to  be  executed  in  favour  oi  Arthur 
Dingwall  Fordyce^  the  next  substitute  or  remainder- 
man, (then  a  very  old  man,)  and  those  entitled  in  suc- 
cession after  him.  The  Brucklaj/  branch  of  the  Ding-- 
•walls  would  have  been  then  exhausted,  as  it  was  a  few 
years  afterwards. 

As  things  stood,  John  Duff' Dingwall^  the  infant^  was, 
as  to  the  purchased  estates  in  England^  tenant  in  tail, 
entitled  in  possession,  and  he  was,  as  to  the  estates  pur- 
chased in  Scotland^  the  first  heir  substitute,  without 
power  of  alienation,  with  a  succession  to  bis  own  heirs 
male,  if  any  he  should  have,  whom  failing,  to  the  old 
man  Arthur  Dingwall  Fordyce^  whose  eldest  son,  William^ 
had  died  a  year  or  two  before,  leaving  an  eldest  son, 
Arthur,  a  second  son  William^  and  a  third  son,  Alexander j 
(who  is  the  present  Pliuntiff,)  and  a  great  many  other 
persons  who  might  eventually  become  entitled,  some  of 
them  as  heirs  male  of  the  body  of  William  Dingwall  of 
Culshj  and  others  of  them  as  heirs  male  of  the  body  of 
John  Dingwall  of  Rannieston,  with  other  remainders 
over. 

And 
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And  as  to  the  uninvested  residue  of  the  personal 
estate,.  «Mii  Dtsff'  Dingwall^  the  infant,  was  entitled  to 
ittve  the  trusts  to  invest  the  same  in  lands  in  England 
or  Scotland  executed,  for  the  benefit  of  himself  and 
those  entitled  in  remainder  or  succession  to  him,  ac- 
cording to  the  laws  of  the  two  countries  respectively. 

Not  oiAy  was  John  Difff  Difigtuill  an  infant,  but  he 
had  no  legal  guardian,  and  the  representative  of  the 
last  surviving  trustee  desired  to  be  discharged  from  the 


lis 


It  was,  therefore,  clearly  necessary  to  apply  to  this 
Conrt  for  the  appointment  of  a  guardian,  and  for  the 
appointment,  or  the  means  of  appointing  new  trustees, 
and  if  no  more  than  these,  and  the  ordinary  provi- 
sions for  the  protection  of  the  persons  and  estates  of 
inbnts  had  been  sought  for,  in  the  bill,  which,  in  April 
1888,  was  filed,  on  the  behalf  of  John  Duff  Dingwall, 
^J  William  Gordon,  his  maternal  grandfather,  the  trusts 
Remaining  unperformed  might  I  suppose  have  been  ex<* 
ecQted  in  the  manner  directed  by  the  testator. 

Bat  the  bill  alleged,  that  the  trusts  had  not  been 
properly  executed  by  the  deceased  trustees :  that  they 
had  invested,  in  the  purchase  of  lands  in  Scotland  a 
<ai]ger  part  of  the  residuary  estate  then  they  ought  to 
have  done,  and  it  asked  of  the  Court  to  declare,  whether 
^  estates  in  Scotland  had  been  properly  purchased, 
*od  whether  it  was  proper  to  give  any  directions,  in 
^^^naeqoence  of  the  disproportionate  large  amount  of  the 
'^oe  invested  in  lands  in  Scotland,  and  that  the  re- 
'^^ng  estate  might  be  invested  ia  the  purchase  of 
^  estate  in  England, 
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From  the  frame  of  the  bill  and  of  its  prayer,  it  seems 
as  if  the  pleader  had  doubts,  whether  the  Court  would 
interfere  with  the  discretion  of  the  trustees  in  the  execa- 
don  of  such  a  trust  as  this,  and  consequently,  whether 
more  could  be  done  than  to  supply  the  want  of  tmstees-; 
but  an  attempt  to  induce  the  Court  to  interfere  was 
plainly  intended  to  be  made,  and  a  question  of  no  small 
difficulty  must  have  arisen  respecting  the  parties  to  the 
cause. 


A  determination  by  the  Court,  that  the  uninvested 
personal  estate  should  be  invested  in  English  landsy 
would  have  placed  the  whole  in  the  absolute  power  of 
John  Di^  Dingwallj  if  and  as  soon  as  he  attained 
twenty-one  years  of  age ;  a  determination  that  it  should 
be  invested  in  Scotch  lands  would  have  given  him  an 
inalienable  estate,  or  what  may  be  considered  as  equi- 
valent only  to  a  life  estate,  and  would,  on  tlie  failure  of 
hb  issue,  have  secured  the  succession  to  the  Culsi  branch 
of  the  family,  and  on  failure  of  male  issue  in  that 
branch,   to  the  Bannieslon  branch  of  the  family,  and 


so  on. 


The  eventual  or  contingent  heirs  substitute  were, 
therefore,  materially  interested  in  the  question,  and  it 
required  consideration,  whether  they,  or  at  least  such  or 
so  many  of  them  as  were  sufficient  to  insure  an  effectual 
discussion  of  the  question,  ought  not  to  be  made  parties 
to  the  suit 


It  so  happened,  that  only  one  person  interested  in 
the  succession  was  within  the  jurisdiction  of  the  Court, 
and  that  was  Patrick  Dingwall,  a  male  descendant  of  the 
Rannieston  branch,  who  could  be  entitled  to  nothing 
under  the  deed  of  tailzie,  until  the  male  descendants  of 

the 
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tbe  CM  branch  and  prior  sons  of  the  Banniestofi 
bnnch  were  exhausted. 


r. 


TlwbBl  was,  in  feet,  filed  t^n%t\AUxanderCrombie,  »"«>«"• 
ike 'Rpraaenfatife  of  the  surviving  trustee,  i^inst. 
fMABh^waU^  one,  but  by  no  means  the  first,  of  the 
iieirs  sabstitnte  of  the  Rannieston  branch,  against  Arthur 
Dmgwtin  F^dyee^  the  first  heir  substitute  oJP  the  Ctdsh 
branch,  end  against  other  persons  alleged  to  be  inter- 
ested, but  who  did  not  appear  to  the  bill.  It  does  not 
appear  that  they  were  served  with  process,  and  I  do 
KA  diiok  it  necessary  to  titke' further  notice  of  them 
<Mi  fliis  OCdUROH. 

Mexander  Orambie  and  Patrick  Dingaxdl  put  in  their 
leveral  answers  without  bath.  Arthur  DingaoaU  Fordyce^ 
wlx)  was  eigfaQ^«eigfat  years  old,  was  never  served  with 
preceasy  bnt  ah  appearance  was  entered  for  him,  and  his 
^wer  was  put  in  without  oath  or  signature.  In  the 
Mweis  it^is  indeed  expressed,  that  he  insisted  that  the 
pvchaseft  of- the  real  estates  in  Scotland  out  of  the  pro* 
^etdi  of  residuary  estate  of  the  testator  had  been  pro- 
P^ly  made  and  ought  not  to  be  disturbed ;  but  I  am  of 
^tnion,  that  the  suit  was  not  so  constituted,  as  to  afford 
^  assurance  that  the  question   raised  by  the  plead- 

^4^  'Would  be  ^equately  and  properly  disciissed  and 

«Rued. 

before  the  cause  was  brought  to  a  hearing,  William 
^^^tlon  was  appointed  guardian  of  the  infant  Plaintiff, 
'"^  by  the  decree,  dated  the  third  day  of  Aiigust 
^^9,  aRer  dnrecting  certain  inquiries,  Mr.  Crombie  wnSf 
^  his  trnn'  request,  discharged  from  being  a  trustee, 
•*^  it.  was- referred  to -the  Master  to  approve  of  new 
^'^■stieefti    And  it  was  declared,  that  under  the  circum- 

^^uioea  of  the  case^  uid  having  regard  to  the  purchases 
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of  land  in  Scoilajid  made  by  the  trustees^  the  testalot's 
residaary  personal  estate  tlien  remaining  uniaveatad 
ought  to  be  invested  in  the  purchase  of  real  estates  in 
England  ;  and  for  the  purpose  of  such  investmeoti  the 
parties  interested,  the  new  trustee  and  the  goardian^ 
were  to  be  at  liberty  to  lay  proposals  before  the  Master. 

•  •  . »       » » 

The  Plaintiff  alleges  that  this  decree  is  not  bindin|f 
upon  him,  and  that  he  is  entitled  to  be  relieved  from: ft 

in  the  present  suit. 

The  proceedings  under  the  decree  were  carried  on 
before  the  Master  without  notice  to  the  Defendant 
Arthur  Dingwall  Fordj/ce^  or  his  sons,  who  were  sub- 
stitute heirs  of  entail.  Arthur  Dtngtoall  Fordyee  died  at 
the  age  of  eighty-nine  years,  on  the  2ist  of  Apiil  1834; 
and  a  few  days  afterwards,  (the  26th)  tlie  Master  made 
his  general  report.  It  appeared  that  the  uninvested 
residuary  personal  estate  was  of  very  large  amount,  that 
the  Master  had  approved  of  William  Gordon^  Peter  Rose 
and  James  Alexander  Chalmer  to  be  new  trustees ;  but 
that  no  proposal  had  been  laid  befoi^  him  to  invest  any 
part  of  the  residuary  personal  estate  in  the  purchase  of 
real  estate* 


By  the  order  made  on  further  directions,  on  the  4th 
otJwte  1834,  it  was  directed,  that  the  estates  should  be 
transferred  to  the  new  trustees,  and  this  was  done  by 
deeds  executed  in  the  following  month,  on  the  28th  and 
29th  of  July  1834. 

Jo/in  Duff*  DingivaU  attained  his  age  of  twenty-one 
years  on  the  15lh  October  1836.  If  the  large  funds 
in  Court  had  been  laid  out  in  the  purchase  of  English 
lands.  In  the  manner  authorised  by  the  decree  of  the 
Sd  of  August  1833,  he  would  have  been  entitled  to  those 

landsy 
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ImMb^  as  tenant  in  tail  in  possession.    He  was,  under        iSiT. 
^h^^decrctt,  entitled  to  have  the  money  so  laid  ont,  and     ^^"^^^^^ 
<i*e^  withoot-ddayy  took  the  necessary  steps  to  obtain  v. 

possession  of  the  rooaey.  In  Navembef*  ISSSt  he  exe-  ^"^o**- 
^tM<d><faentttiling  deeds,  and  on  the  filst  of  the  same 
naontfa  be  petitioned  to  have  the  whole  of  the  funds 
nsferred  and  paid  to  him;  and  by  an  order,  dated 
iof  NaoemberlSS&y^fier  providing  for  the  payment 
^E>r  the  legacy  doty  and  tostS)  it  was  ordered  that  the 
'tinds  should  be  transferred  and  paid  to  him  accordingly* 
is  order  was  merely  consequential  upon  the  decree, 
d  it  was  admitted /on  the  hearing,  that  it  altered  no 
g^hl^hai  most  follow  the  fate  of  the  decree* 


» — 


It  k  saidy  lihat  John  i3^  Dingwall,  having  obtained 
»  mon^  laid  ont  the  whole  or  part  of  it  in  the  pur- 
of  Scaici  free  land,  in  the  neighbourhood  of  the 
land«  purchased  under  the  trusts  of  the  testator's 
ill. 


£e  made  an  English  will  dated  the  Sd  ofJuly  1840, 
a.  deed  of  disposition  according  to  the  law  of  Scot-- 
dated  the  1st  of  Septetnber  184*0,  and  died  without 
on  the  26th  of  October  1840.  Thereupon,  by 
^ii*^ue  of  his  will  and  deed,  his  Scotch  and  English  estates 
"^^^Oiune  vested  in  the  Defendant  Sir  Henry  Bridges. 

^  - 

On  the  20th  of  November  1841,  Arthtir  DingvoaU 

-^i^^Jyte  (the  eldest  grandson  of  the  old  Arthur  Dingwall 

'^^^>9^dyce  the  party  to  the  cause,  and  who,  upon  the  death 

^^  His  grandfather,  became  the  next  substitute  heir  of  the 

^^t4]ed  estates)  filed  his  bill  of  complaint  in  this  cause, 

Pv^jing  that  the  decree,  orders  and  proceedings,  in  the 

^^^Mtseof  JUiit  D^ Dingwall,  might  be  declared  to  be 

itregnlar,  and  that  he  might  be  relieved  therefrom. 

'l^  cause  was  prosecuted  to  issue,  but  before  it  was 

/  3  brought 
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•bfoaght  to  heariog  the  Plaintiff,  Arthur  DingmaljL  Far^ 
dyce^  died  without  issue;  and  thereupon  (and  in  ooB* 
sequence  of  the  pre-decease  of  an  elder  brother  WUUqm) 
the  present  Plaintiff  succeeded  and  becavie  aubstitute 
heir  entitled  in  possession  to  th^  settled  ScoiA  eslales. 


He  filed  this  bill  on  the  22d  of  Jubf  1844,  and  the 
first  questions  are,  —  whether  the  Plaintiff  is  bound  by 
the  decree  of  the  Sd  of  August  1888  ?  and  if  not,  whether 
Jie  is  endeavouring  to  obtain  relief  in  the  proper  form  ? 
And  I  am  of  opinion  that  he  is  not  bound  by  the  decrei^ 
1  think  that  the  heirs  substitute  of  the  Qddt  branch, 
in  succession,  on  failure  of  the  issue  of  the.  BrwUajf 
branchy  had  a  material  and  substantial  interest  in  the 
question,  whether  the  uninvested  residualy  persdnal 
estate  was  to  be  invested  in  English  or  Scotch  land^  aiid 
in  the  appointment  of  trustees,  and  that  there  was  not, 
m  the  cause,  any  substantial  or  effectual  representatiop 
of,  or  means  of  protecting  that  interest.  As  far  as  the 
persons  entitled  to  it  were  concerned,  the  cause  must, 
.1  think,  be  considered  as  having  been  heard  ex  parte. 
I  know  of  no  rule  under  which  it  can  be  deemed  thut 
the  parties  entitled  in  future  succession  can  be  bound 
by  a  decree  to  which  a  person  in  the  situation  of-Aitbtr 
Dingwall  Fordj^e  was  a  party,  and  it  appedirs  to  me, 
that  under  such  circumstances,  the  present  bill  is  in  a 
proper  form :  it  does  not  seek  to  alter  a  decree  made 
iigainst  the  Plaintiff  himself,  or  against'  any  person 
under  whom  he  claims,  and  it  appears,  thereforci  to  be 
Jiis  right  to  seek  relief  by  his  own  bill. 

■ 

We.  must  thei*efore  consider,  whether   that  which 
was  done  by  the  decree  was  proper  and  right. 


I  have  before  adverted  (o  the  circumstances  of  the 
case.      The  testator  had   given  a  dis»cretionary   power 

to 
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io  liis  trtisteesy  and  had  provided  for  the  appoiQtmeat 
ainm  tniatees  ia.  a  particular  manner.  The  trustees 
appoioled  by  the  testator  were  dead,  and  the  represen- 
^tiytof  the  survivor  declining  to  act,  desired  to  be  dis« 
thaigsd* 
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•  Having  given  the  testator's  will  my  best  considera- 
tion, it  jif>pears  to  me,  that,  with  the  sanction  of  the 
Court,  Jiew  trustees  might  have  been  duly  iqppointed^ 
and  that  new  trustees  would  have  had  the  same  dis- 
oetiaDary  power,    which   was   given  to  the  original 
tmtan  appointed  by  the  testator  himself;  and  further, 
diat  such  a  discretionary  power  as  is  given  by  this 
willy,  is  not  a  power  which  the  Court,  in  the  absence 
tf  without  the  assistance  of  trustees,  ought  to  take  upon 
'itidf  to.  eicerdse.     I  am.  inclined  to  think,  that,  (except 
^  takii^  care :  that  the  persons  whom  the  testator  in- 
tended to  give  the.  discretion  are  duly. appointed,  and 
diat  what  is  done  ia  done  upon  that  discretion  fairly 
aerdsed).  the  Court,  ought  not  to  interfere  at  alL    The 
Cottit  itself  has  no  means  of  ascertaining,  in  such  a 
QMe^  whether  it  is  more  or  less  in  accordance  with  the 
wiU  of  the  settlor,  or  with  the  interest  of  the  parties 
^tled  under  his  dispositions,  that  the  discretion  should 
^  exercised  in  favour  of  English  or  Scotch  estate.     The 
discretion  cannot  be  subject  to  a  rule  of  equality  or 
P^opoition,  of  any  sort,   between  the  estates.     There 
^ms  to  be  no  tangible  principle  upon  which  the  ex- 
^f^iae  of  such  a  discretion,  in  one  way  or  other,  can  be 
J^tified  or  impugned.    .The  testator  has  given  the  di&- 
^tion  to  private  hands,  appointed  by  himself,  or  ac- 
^^ding  to  his  own  rule,  and  it  seems  more  fit  for  the 
^Urt  to  leave  it  in  those  hands. 


The  decree  did  not  direct  any  inquiry  to  be  made 
i^^ecting  the.  {persons  who  were  interested,  nor  as  to 

/  4  the 


120 


CASES  IN  CHANCERY. 


1847. 


FORDVCB 

9. 

Bridges. 


the  circumstances  under  which  their  interests  were  Of 
were  not  represented^  the  only  person  'wbo  had  aiif  i 
legal  authority  to  act  as  trustee  waft  disefaargedt  moA 
new  trustees  were  ordered  to  be  appointed ;  but  oa  p0#^ 
vision  was  made  for  their  being  appointed  in  the  manner 
directed  by  the  will,  and  notwithstanding  the  dtrecticms 
given,  the  Court  itself,  in  the  absence  of  any  trmieet 
took  upon  itself  to  exercise  the  discretion  which  iliA 
testator  intended  to  be  exercised  by  the  trustees. 


I  must,  therefore,  declare  that  the  Plaintiff  and  the 
other  persons  entitled  under  the  trusts  of  the  lestaloiAi 
will,  are  not  bound  by  the  decree,  made  in  tlie  cause  of 
DtngwaU  v.  Crombie  on  the  Sd  day  of  AuguU  1888,  and 
the  proceedings  thereunder,  or  any  of  them ;  and  that 
notwithstanding  such  decree  and  proceedings,  the  tea* 
tator's  residuary  personal  estate  ought  to  be  laid  oat  in 
the  purchase  of  lands  in  England  or  Scotland^  according 
to  the  directions  of  the  will ;  and  that  such  parts,  or  so 
much  of  the  funds  and  monies  constituting  the  capital 
or  part  of  the  capital  of  such  residuary  personal  estate 
as  were  in  Court  in  the  month  of  November  1836,  and 
were,  under  the  order  of  the  24th  day  of  the  same 
month  of  November^  transferred  and  paid  to  the  said 
John  Dtiff'  Dingwall^  were  erroneously  transferred  and 
paid  to  him,  and  ought  to  be  restored  and  brought  back 
by  the  Defendant  Sir  Henry  Bridges^  out  of  the  assets 
of  the  said  John  Duff  DingwalL  And  he  must  be 
ordered  to  transfer  and  pay  the  same  into  Court  ac- 
cordingly, and  either  to  admit  assets  for  the  purpose^  or 
to  account,  &c. 


And  declare  that  the  trustees,  appointed  in  pursuance 
and  under  the  directions  of  the  said  decree,  were  eri*o- 
neously  appointed ;  and  that  new  trustees  ought  to  be 
now  appointed  in  the  manner  directed  by  the  said  will; 

and 
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and  refer  it  to  the  Master  to  approve  of  trustees  to  be 
appointed  by  the  FlaiDtiff,  as  the  person  now  entitled  to 
thetctttil  possession)  or  to  the  actual  receipt  of  the  rents 
of  tke  estates  devised  by  the  said  will. 

If  iieoessary,  inqoire  what  part  of  the  funds  in  Court 
inlhoember  IS$6^  and  transferred  or  paid  to  John  Duff 
Diagmllf  consisted  of  capita^  and  what  were  the 
amount  and  particulars  thereof,  and  what  would  have 
become  due  to  the  Plaintiff  for  dividends  and  interest 
liiereo^  if  the  same  had  not  been  transferred  and  paid 
otttofCoort.: 

If  necessary)  ioqaire  and  state  &c«  what  persons  now 
liiiog  ace  enlided  as  heirs  substitute  in  expectancy  to 
^Seoieh  estates  settled  by  tlie  deed  of  tailzie  of  Sc^m 
imbtrlB07. 
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K^iTS,— UpoQ  appeal  liord  CoUtnham  held,  that  the  Plaintiff 
VIS  not  bound  by  the  decree  of  1833,  that  the  discretionary  power 
Mng  ceased  to  exist  before  the  decree  of  1833,  and  being  then  in- 
ca|nUe' bfbeing  elercised,  the  uninvested  fund  became  divisible  in 
<<M  aooicties  between  the  two  objects.  He  also  held,  that  the 
<%ctioiy  that  the  bequest  of  a  fund  to  be  invested  in  a  re^lar 
^^^  entail  was  void  as  a  perpetuity,  could  not  be  maintained. 
%  J  J*My»,  497. 
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itfbfc  11,.  18, 
13. 16, 16, 17. 


PERRY  V.  MEDDOWCROFT. 


wM  Mlem^  nnHIS  case  came  before  the  Court  upon  exceptions 
nized  between  -"■  to  the  Master's  report.  The  question  was,  how 
it  was  del'        &r  a  sentence  of  the  Ecclesiastical  Court  of  nullity  of 

dared  void  by  marriaire  was  bindingry  in  this  Court,  on  a  child  of  the 

the  Ecclesias-  ^  .  » 

tical  Court.      alleged  marriage,  who  was  en  ventre  sa  mere  at  the  time 

Ser^  ^^  ^^  ^®  sentence,  and  no  party  to  the  suit,  it  being  now 
child  of  il.  and  alleged,  on  his  behalf,  that  the  sentence  had  been  prb^ 

sa^mh-e  at  the  C"**^  .'^y  fraud,  negligence,  and  collusion, 
time  of  the   .     * 


sentence,  and 
who  neces- 
Barily  was  no 
party  to  the 
proceedings, 
claimed  pro- 
perty in  this 
Court,  as  de- 
scendant of  A. 
Held,  first, 
that  he  was 
bound  by  the 
sentence, 
though  he 
might  avoid 
its  effect  by 
shewing  fraud 
and  coUusion 
in  obtaining 
it;  secondfy, 
that  such 
fraud  and  col- 


The  facts  are  fully  detailed  in  the  judgment  of  the 
Master  of  the  Rolls. 

Mr.  Walpole,  Dr.  PhiUimoie^  and  Mr.  W.  T.  S.  Daniel. 
in  support  of  the  exceptions  of  the  claimant  William 
Meddowcroftf  cited :  Meddawcroft  v.  Gregoty  (a),  Med" 
dcruxroft  v.  Hvguenin  [b\  Roach  v.  Garvan  (^),  Braam/^ 
STDordv.  Edwards (d),  HiUyardv.  Grantham(e),  Meadows 
V.  The  Duchess  of  Kingston  {g\  Prndham  v.  Phillips  (i), 
Eobins  v.  Crutchley  (i ),  Duchess  of  Kingston's  Case  (i), 

ft 

Barrs  v.  Jackson  (/),   Wilson  v.  Brockley  (i»),   Co.  UU. 

357. 


(//)  BiirtCt  Ecc.  Law,  495. 
(i)  2  Wilson,  118.  122.  127. 
(Jc)  20   How,    St.    Tr.   355., 
2  Smith' t  Leading  Cases,  424. 

(0  1  r.  4-  a  (c.  c.)  585. 

(m)  1  PhUlimore,  132. 


(a)  2  Hag.  Con.  R.  207. 

(b)  3  Curteis,  403.,   &  4 
lusion  must  be  Moore,  P.  C.  Cases,  386. 
shewn  to  have       /^x  ^  p^,^  Scn.  157. 

S:°eefte  ^  ^  '^^  *»•  24«. 

parties  to  the        W  Cited  2  Fes.  Sen.  246. 
proceedings ;         (g)  2  Ambler,  756. 
and,  thirdly, 

that  proof  that  the  costs  of  the  unsuccessful  party  had  been  agreed  to  be  paid, 
that  witnesses  were  not  examined,  and  others  not  cross-examined,  and  that  dif- 
ficulties were  not  interposed  which  might  have  been,  did  not,  together,  amount  to 
proof  of  fraud  and  collusion. 

Whether,  in  such  a  case,  the  child,  who  was  bastardized  by  the  effect  of  the 
sentence,  had  any  means  of  shewing  that  the  sentence  was  erroneous  ?  Seinble^  not. 
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m  a.%  Termei  de  ia  Z>y,  title  CaUusimyMargraoe^s       tBW. 
£av2>i8d^484>  EartrfCkesterfield  vtjaimen\a\  Br<rm^ 
ingf.  Berne  {b),  MellicaU  v.  Fisher  {c}^  Pl^en^  S^.bi 

.  }b^  Hodgson  and  Mr.  Cclle  Fqp  FMth^.  truste<^  ^nd 
^SifptfiMn  th^  admiotetratfix^  . 


•* 


Mr. Kmd£rsUif9  Mr, S^p^ce^^tiA  i/b.Rfster. 


Mr.  TtaneTf  and  M^  Ijlmde^i    .  .        ^   : 

The  ibliowing  auffiorities  aUo  relate  .to  ,th0.  :si^J6cti 
se?eral  of  wbicb  w^re  referred  to  during  ibe^KgumenU 

Beaurain  Y»Scol^(d)j  Black/iam*s  Case{e\  2'BurrCs 
Ecdesiasiical  Law{g)f  Cope  v.  Buri  (h)^  Canons  62  dnd 
68  (i)^  Clem  V.  Bathurst  (A),  Z)o%ii  y.  Comeck  (/), 
£%^  and  another  v.  Gurr  (w),  Felbmes  y.  Stewart  (n\ 

Anp^),  T^  i^'^  V.  7%e  Inhabitants  of  Burton-upofi' 
JwAfy\ Priestley  v.  Lamb{s\  Revel  v.  Far(/),  Bobin-^ 
m  v«  &*(ii2/  (»),  Eoger^  Ecclesiastical  Law  (x),  Stan^ 
kpe  y.  Stanhope  (y),  T/r^  v.  Q«m  (2),  Standen  v.  iStow- 
iii(aa),  Wak^U  v.  lVakffi€ld(bb\  Wynn  v,  Davies  {cc\ 

The 

W  2  Fet.  sen.  I85,  (p)  3  Jtf .  *  iSL  265, 

W  2  aWiiv.  09.  (9)  Carthew,  225. 

W  3  Ciiflrtf,  412.  (r)  3  JIf.  4-.  5.  537. 

W3Gwp.388.  (*>6/iw,421. 

W  1  &ift.  290.  (0  2  Km.  iSi?«.  269. 

b)  Vol.  2.  tit.  Marriage.  (u)  18  Fir«y,  289, 

{*)  1  Basg.  34.  W  Pp..  616  and  517, 

(0  J?«m,  Ecd..  L.  p.  648.  (y)  1  ^rfacww*,  93, 

(A).2  jbva^,  960.  (z)  3  JIf ,  jr  iST.  266. 

(0  i  Phglim.  1Q8.  (aa)  ],  Peahr,  32. 


(»)  9  ?iuain^  iQ.  (M)  I  ^^^.  394. 

(")  2  ?Aa^.  238.  and  257.  (cc)  lCurUis,i&9. 

(?)  1  i<ddbjfi«,  289. 
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The  King  v.  The  Inhabitants  of  Tibshe1f{a\  The  Kin 
V.  The  Inhabitants  qf  Billingshurst  (i),  Frankland  i 
Nicholson  (c),  Pougett  v.  Tomhpis  (rf),  Mather  v.  Ney(e 
Maijhew  v.  Mayhew  (g),  Pougett  v.  7bm^;^5  (A),  Diddea 
V.  Fancit{i\  AUen  v.  Wood{k),  WyaU  v.  Henry  {I] 
Copps  V.  JW/(W  (iw),  Wright  v.  Elwood  (n),  Hatfield  i 
Hatfield  (o),  2>a  Co5/a  v.  F/Vfa  Real{p\  Hatjield\ 
HatJUld  \q),  Wakefield  v.  Mackay  (r),  TA^  Ajusg  i 
7*f  Inhabitants  of  Wroxton  (5),  Holland  v.  CaUifbrd{t] 
1  Oughtm^  28»  iZcgf.  £rc^  Zow,  479.,  5^arfr  v.  Searle{u] 
Dalrymple  v.  Dalrymple  (x),  23  G.  2.  c.  SS.  §  1,  2.  & 
a  &  4  O4  4.  r.  76.  $  1 9.»  S/ielfoK  on  Marriage  tfin 
Divorce^  5S3«,  SuUivan  v.  SulUvan  (^),  Chichester  v«  JHcrr 
5t<i5  qf  Donegal.  (2) 


7)&e  Master  ^M^  Rolls. 

This  case'  comes  on  upon  exceptions  taken  to  tlii 
Master's  report,  upon  a  reference  made  to  him  by  ai 
order  dated  the  SOth  day  of  January  1 843,  by  which  i 
was  referred  to  him  to  inquire  and  state  to  the  Court 
whether  there  was  any  male  lineal  descendant  of  Willian 
Meddowcrqfi  the  younger,  deceased,  living  on  the  7tl 
o^  July  1842.  Upon  this  reference,  two  states  of  fact 
were  Idid  before  the  Master  on  boiialf  of  William  Med 

doivcrofi 


(a)  I  J?,  4-  Ad.  190. 
lb)  3M,^  S,  250. 

(c)  3  JIf.  <J  S,  259.  n. 

(d)  2  H&g.  Can.  Ca.  142.,  1 
Fhiiiimore,  499. 

(tf)  3  ilf.  4-  5.  265.  n. 
(g)  3  JRf.  ^  S.  ^66.  n. 
(ift)  SM.^8.  262.  n. 
(0  3  iPAtOfm.  560, 
(k)  \  Bing.J>r.  a  8. 
(I)  2  ffagg.  Com.  Ca.  215. 
(t;r)  1  PkUlim.  145  ft. 


(m)  1  East,  662. 

(0)  5  B.  P.  C.  100. 

(p)  2  Strange,  960. 

Iq)  15  Fm^i  ilM^.  p.  262. 

(r)  1  Phillim.  134  «. 

(«)  4  Bam.  ^  Ad.  640. 

(/)  2  Frnion,  662. 

(ii)  2  Hag,  Con.  Ca.  187. 

(x)  2  ifag.  Con.  Ca.  54. 

{y)  3  PAiZfi7M.  45. 

(z)  1  Add.  5. 
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'^fnxnfi^  the  person  whose  exceptions  to  the  report  lire        1846. 
under  consideration* 


He  daimed  to  be  the  son,  and  in  that  character,  the 
^le  lineal  descendant  of  William    Mtddawerqfl    the 
3rc»iiqrer»    The  Master,  upon  the  evidence  produced  be* 
fi>ve  him,  has  found,  that  on'  the  28th  of  February  1815^ 
the  ceremony  of  marriage  was    performed   between 
WFUUam  Meddaacrqft  the  younger,  then  a  bachelor,  and 
JUmy  Qregpry^  widow ;  that  a  suit  of  nullity  of  marriage 
was  promoted  in  the  Consistory  Court  of  Umdm  by 
WUiam  Meddawcrqfl  the  elder,  the  father  of  fVilliam 
Meddawcrqft  the  younger,  against  Mary  Gregory^  in  the 
suit  alleged  to  be  falsely  calling  V'tx^A^  Mary'Mediknih 
cnfi^  and  that  by  the  sentence  of  the  said  Court,  made 
b  die  suit  on  the  12th  day  of  July  1816,  it  was  decreed, 
that  the  marriage,  however  in  fact  had  and  solemnized 
between  William  Meddonxrqfl  the  younger  and  M(iiy 
^^fpfy*  was  null  and  void,  to  all  intents  and  purposes 
i&  law  whatsoever;   and  he  found  Maty  Gregmy  ha4 
issue  by  William  Meddawcrqft  the  younger  one  childj 
that  b  to  say,  the  exceptant,  who  was  bom  on  the  15th 
^January  1817.     He  farther  found,  that  William  M^" 
doncr^  the  younger  married  Harriett^  npw  Hafrfeif 
Ruguemuj  in  September  1829,  and  died  in  November  1 835, 
without  leaving  any  issue  of  the  last-mentioned  mar-> 
'lage;  and  his  finding,  in  the  result  was,  that  there  was 
^  any  male  lineal  descendant  of  William  Meddofw* 
^the  younger  living  on  the  7th  of  July  1842« 

It  appears  that  this  finding  against  the  claimant  was 
loanded  upon  the  sentence  of  the  12th  oi  July  1816^ 
^  which  the  marriage  of  the  claimatft's  fktber  and 
iQother  was  declared  to  be  null  and  void,  and  ttiat 
although  the  claimant  alleged  and  attempted  to  prove, 
ftnd  now  says  he  has  proved,  that  the  sentence  was 

obtained 


IM  CASES  IN  CHANCERY.. 


ISiS.  obtained  by  fraud  and  coUasion,  and  ^ndeawured,  bf 
that  means,  to  induce  the  Master  to  disregnitl  tkm 
sentence,  he  did  not  succeed,  and  in  the  conduston 
th^  Master  was  against  him.  .    7  • 

.        .   •  »».•.*•■ 

'  The  exceptions  in  this  case  allege,  in  tbCi  first  placey 
t|iat  the  sentence  ought  not  to  ber  used  agaipst  bis^  F^lif 
reason  that  the  same  was  obtained  by'  fraud  andealkH 
sion,"  and  secpudly,  that  the  Master  ought  to  have  fiituid 
that  the  exceptant  was  the  elde^  maid  liiieal  destendiil 
of  WiUiam  Meddomcrofi  the  younger,  living  on  the  ?tk 
of  July  1842;  alleging  he  can  pro^e  that  the  marrii^ 
was  ndidt  What  he  first  undertakes  to  ph>ve  is,  Ibat 
the  sentence  was'pbtained  by  fraud  and  collusion,  which 
fraud  and  collusion  I  apprehend  must  be  between  the 
proihoter  of  the  suit  and  the  Defendant ;  that  at  least 
has  been  distinctly  stated  upon  authority  (a) ;  but  it  b  not 
very  material  to  consider  it  upon  the  present  occasion* 

In  order  that  the  case  may  be  understood,  or  gather 
that  the  parties  may  know  whether  I  understand  the 
&cts  of  the  case,  which  is  always .  material,  I .  think  i^ 
right  to  state  the  facts  as  they  have  appeared  before  ^mCf 

WiUiam  Meddawcrqfi  the  younger  was  born  in  die 
month  oi  March  1796.  In  the  year  1814,  he  was  an 
articled  clerk  with  his  uncle  James  Meddamcn^  then 
an  attorney  and  solicitor.  He  appears  to  have  been 
boarded  and  lodged  in  the  same  house  with  Mary 
Gregory^  who  was  atx)ut'  ten  years  older  than  himself. 
That  soon  .  after  those  persons  became  .  acquainted,  a 
treaty  for  marriage  took  place  between  them ;  that  they 
agreed  upon  a  marriage,  and  to  apply  to  James  T^ied^ 
do-jocrc^t  for  his  consent.  It  appears,  that  WiUiam 
Meddawcrqfi  the  younger  was,  to  a  very  great  extent, 

dependent 

(a)  Meddowcroft  v.  Huguenin,  ^  Mooi^Cy  P,  C,  Casein  386. 
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dependent  upon  the  bounty  of  his  uncle^  and  on  h  ioi  i*ested        1 8i6. 

kit  hopes  in  life.     His  consent  was  asked»  and  was  dis* 

tioctly  refused.  He  not  only  distincdy  refused  bis  consent 

to  the  nepbew ;  but  be  thought  it  his  duty  to  communicate 

direcdy  with  Mary  Gregory^  and  he  expressed  to  her 

U(  ifisseht,  and  the  great  improbability  that  there  ever 

could  be  an  assent.    In  consequence  of  that,  this  project 

df  oiarriage  was  for  that  time,  as  it  is  said,  given  up* 

ifier  the  lapse  of  some  time,  they  again  agreed  upon 

■aniage^  not'  only  without  the  consent,  but  against  the 

dedtred  dissent  of  the  uncle.    The  marriage  was  pre- 

pured  for,  and  endeavoured  to  be  effected  in  the  most 

secret  mann^,  the  motive  being  perfectly  obvious,  that 

the  uncle  should  not  be  made  aware  of  it,'  and  induced 

thereby  to  withdraw  from  the  nephew  that  support  and 

those  expectations  otherwise  intended  for  hira. 

» 

They  agreed  that  the  marriage  should  be  solemnised 
by  banns,  in  a  parish  suitable  to  the  purposes  they  had 
in  liew,  and  Mary  Gregory  sent  a  paper  of  instructions 
far  the  pablication  of  the  banns,  by  a  witness  of  the 
Bune  of  Bradley.  That  paper,  whatever  it  contained^ 
VIS  given  into  the  hands  of  the  daughter  of  the  derk, 
whose  duty  it  was  to  enter  the  banns.  The  contents 
were  entered  in  a  private  book  kept  by  the  clerk,  and 
We  afterwards  copied  into  a  public  book  of  banns,  and 
the  banns,  according  to  the  entry  in  the  book,  Were 
pibiisbed  in  the  parish  of  St.  JameSy  ClerkenweU. 

After  the  third  publication,  and  on  the  day  appointed 
fa^the  marriage,  the  parties  met.  There  is  some  dis- 
ct^efjuicy  as  to  the  time  when  the  discovery  of  any 
^^rwas  made;  for  one  person,  who,  perhaps,  ought  to 
^ow,  says  that  he  cannot  tell  whether  it  was  before  or 
^the  marriage :  Mary  Gregory  says  it  was  before  the 
"^iage,  and  another  witness  says,  that  it  was  after 

the 
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1846.  the  marriage.  Mary  Gr^on/s  account  is  this,  tjbsl 
when  they  met  in  the  vestry  room,  the  public  bwm 
book  was  open,  that  William  Meddcnocrqft  the  youi^ffli 
saw  the  name  entered,  and  observed,  that  his  oamtc 
had  been  mis-spelt:  that  it  was  put  down  *^Williim 
WidatKcrofii^  and  not  ^*  William  Meddcmcrqfi ;**  wfaueDO- 
upon  (as  Mary  Gregory  says)  it  occurred  to  her,  $!^ 
it  was  not  prudent  that  the  ceremony  should  proceed 
with  such  a  mistake.  She  hesitated  on  that  subject 
The  scruples  she  had,  if  any,  were  removed,  as  she  aays, 
by  the  representation  of  the  clerk,  who  stated,  that,  the 
mis-spelling  of  a  name  was  frequent,  and  frequent^  .qt^ 
reeled,  and  that  he  would  correct  this,  and  it  was  ^^pF* 
rected  by  an  interlineation  and  obliteration,  and.d^ 
first  two  letters  "  Wi*^  were  altered  to  ^^Medi*  and:|bf 
that  means  Widrnxcraft  was  converted  into  Meddpgit 
croft.  Whether  this  was  done  before  or  after  the  c^rgy^^ 
man  appeared,  is  perhaps  not  material,  but  the  clergyjoan 
came  during  the  discussion,  and  he  agreed  (as  she 
says),  that  there  would  be  a  perfect  valid  marriage  ^t- 
withstanding  this  error.  If  that  did  take  place,  as  sh^e 
says,  it  is  most  extraordinary,  to  say  tlie  least  of  it,  th^l 
any  clergyman  should  think  and  take  on  himself  ip  s^, 
that  such  an  alteration  as  that  was  not  mi^terial,  aqd 
not  likely  to  afiect  the  validity  of  the  marriage^  Jixm* 
ever,  she  says,  that  after  the  correction  had  been  mack 
in  the  book,  the  marriage  was  solemnizec^  and  tl^ 
entry  was  made  in  the  Register  book  in  conformity 
with  the  real  names. 

After  the  marriage  was  solemnized,  the  parties  c^h 
habited  together,  and  she  says,  were  recognise^,;B5 
husband  and  wife,  but  by  whom  certainly  does  {t\Q\ 
appear.  It  does  appear,  that  she  continued  to  write  ifi 
the  name  of  Gregory^  although,  if  the  marriage  wei;q  f 
good  marriage,  her  real  name  was  Meddawcrqft.,^l\ 

does 
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3ae9  appear,  tbat  after  some  time  had  elapsed,  she  had 
iNn^cBs^gfeeinentwith  her  alleged  husband,  but  of  what 
Bttureor to  what  extent  it  is  not  easy  to  discover.  She 
"VtiQt  hrto  DevonAire^  and  there,  those  disagreements, 
Muittier  thlsy  might  'have  been,  did  not  prevent  him 
ilM'torrespbrtding  with  her,  and  his  letters  to  her  were 
ii&ftiekA  to  Mrs.  Jordan.  That  was  in  the  latter  part 
tf*tWyiarl«5L 


1846. 
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'  Tn  the  inontb  tHJanuary  1816,  things  had  got  to  such  a 
^ti^'  tbiit  'she  resolved  to  brave  the  consequences  oF  com- 
liMcativ^  the  ikct  to  Jam^^  Meddawcrqft^  the  uncle. 
Shfe  called  upon  him,  told  him  what  had  happened,  and, 
t^sfae  sajr^  txM  hhn'  of  the  circumstances  which  had 
tataitt  plateat  the  marri&ge,  of  the  mistake  which  had 
been  tirade  in  thie  edtry  in  the  banns  booic,  and  that  the 
linsttiLe'  had  been  set  right  in  the  register  book  on  the 
MaaioD  of  ih^  tnarria^.  The  feelings  of  James  Med-- 
imcHfi  do  mt  seem  to  have  been  in  the  least  degree 
ttAedcd,  bdt  rather  td  haVe  been  aggravated  by  this  com- 
itffbfiicatfdb.  H^  was  very  angry,  and  she  says,  treated 
^  iri^  great  tihkitidness.  She  heard  no  more  about 
te  matt^'tfntil  the  next  month,  when  she  was  served 
^  i  ditdttbn  ih  a  suit  of  nullity  of  marriage,  promoted 
^MUnatMeddoiocraft,  the  father  of  William  Meddax- 
^  iK^  yotingisi^,  in  the  Consistory  Court  of  the 
Blsb6p  cfLoridtihl  This  was  in  February  1816.  She 
c^^^itdt^d  Messrs.  NichoU  and  Bishop^  two  proctors  of 
^own  respectability,  and  gave  them  instructions  in 
^r  own  hand-writing,  whether  from  the  dictation  or 
^tit^etioh  df  any  bbdy  eke  or  not  is  not  very  clearly 
^pn^U.  Hei^  defence  was,  that  this  error  iii  the 
tl^blicatioil  i^f  banns*  or  in  the  entry  of  the  banns  Bad 
^'^  merely  fi^m  mistake.  Whilst  the  suit  was  pend- 
"Riiid  before  atiy  ^ery  active  steps  had  been  taken 
^  it,  die^  parties,  notwithstanding  tlie  suit,  cohabited 
Vol.  X.  K  again 
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again  together.-  It  appears  that  in  Jpril  1816,  (be 
cohabitation  was  resnmedf  and  they  lived  together  .1 
husband  and  wife. 

Now  it  is  allied  here,  and  the  principal  fact  .^h 
the  claimant  has  to  prove  is,  that  the  proceedings  in  tl 
cause  were  carried  on  coUusiyely,  that  there  was  frai 
and  collusion  in  the  management  of  the  cause,  in  Gone 
quence  of  which,  a  true  and  proper  case  was  not  pr 
sented  to  the  Judge.  It  appears  that  she  6rst  con^ini 
nicated  with  Mr.  Bishop^  and  afterwards  with  'Mjc.Nicka 
They  took  some  steps  to  ascertain,  by  her  assistaniQ 
what  was  the  state  of  things  in  the  parish  books,  andd 
represented  to  them,  that  the  entry  in  the  parish  boo 
and  the  entry  in  the  register  book,  were  both  of  the 
correct  and  right.  It  does  not  appear  that,  in .  h 
letter,  she  communicated  to  them  that  the  entry  in  tl 
banns  book  had  been  materially  wrong,  and  had  11 
been  altered  until  after  the  banns  had  been  publishe 
and  just  before  the  marriage.  Some  question,  she  say 
was  made  respecting  costs  of  the  suit,  some,  hesitatio 
on  the  part  of  Messrs.  Nicholl  and  Bishop^  whether  tb 
would  undertake  the  defence;  but  it  does  I  think  aj 
pear,  that  she  was  desirous  of  being  protected^  and 
is  probable  that  that  was  expressed  with  sufficient  di 
tinctness  in  the  letter,  which  has  been  very  often  refem 
to,  of  the  month  of  March. 


It  is  s^id,  that  between  the  months  of  March  ai 
June  something  or  other  must  have  passed,  which  alten 
the  views  of  Mary  Gregory  with  respect  to  the  defiw< 
which  she  was  to  make.  Something  or  other  very  pr 
bably  die}  pass ;  what  passed  is  most  material ;  but,  the 
is  no  proof  whatever  of  what  it  was.  This  might  ha 
passed :  —  that  it  came  to  the  knowledge  of  Messi 
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Vickll  and  Bisicpf  that  the  entry  in  the  banns  book 
was  not  free  from  alteration;  bat  had  been  altered  by 
ioterliaeation  and  obliteration,  which  might  give  it  a  very 
difierent  effect  from  that  which  it  would  have  had  if  it 
Ittd  been  right  from  the  beginning.  In  the  one  case» 
there  woold  have  been  a  presumption  that  the  banns 
M  been  published  correctly,  in  the  other  case  that 
the  banns  had  been  published  incorrectly*  That  might 
ha?e  been  so,  if  we  indulge  in  conjecture ;  but  I  am 
far  from  saying  it  was  so.  On  the  other  hand,  I  am 
desired,  cm  the  behalf  of  this  claimant,  to  conjecture, 
that  tkat  change  in  the  mind  of  Maty  Gregory  had  been 
brought  about  by  a  collusive  and  corrupt  agreement 
betwfeo  herself  (for  she  must  have  been  concerned 
io  it,  to  make  it  of  any  avail),  and  the  promoter 
IfUlimir  Meddanocrqfi  the  elder,  or  his  agent  James 
Ueddawcr^i  or  WiOiam  Meddawcrqft  the  younger,  (or 
tf  it  is  now  alleged  in  reply,  with  great  ingenuity  and 
abili^  by  Mr.  Walpole)  with  WiJUam  Meddamcroft  the 
TOQDger,  by  Jctmet  Meddawcrqft^  who  was  acting  as  agent 
far  the  promoter: —-that  there  was  a  collusive  and 
hndalent  agreement  entered  into,  to  present  a  false 
caae  to  the  Court,  for  the  purpose  of  unduly  obtaining 
>  KQtenoe  of  nullity  as  to  this  marriage.  It  does  not 
UW,  because  something  or  other  not  explained  led  to 
&  change  in  her  sentiments,  if  there  was  such  a  change 
^Dctly  appearing,  that  therefore  it  b  to  be  imputed 
^  a  fraudulent  agreement.  It  may  have  arisen  from 
Vfliy  good  advice  which  she  received,  .that,  it  was  per-, 
^y  useless  for  her  to  defend  that  suit.  The  other 
^ti^CQinstances  relief  on  are,  that  there  was  an  arrange- 
toent  respecting  the  payment  of  costs,  that,  in  the  suit, 
^^Mcnoa'wtfs  npt  produced  which  might  have  been 
iNnoeil,  w^nei^es  were  not  cross-examined  who  might 


1846. 


Perry 

V. 

Meddow* 

CROFT, 


£2 


have 


-i 


192 


CASES  IN  CHANCERY. 


1846^ 


Perry 
Mbddow* 

CROFT. 


•  L 


have  been  cross-examined,  difficulties  were  not  intef^ 
posed  which  might  have  been.  I  cannot  say,  I  think  thfk 
any  or  all  of  these  circumstances  combined  together  dc 
amount  to  any  thing  like  proof  of  a  fraudulent  ooIIusliv< 
agreement,  entered  into  between  these  parties,  for  Uh 
purpose  of  suppressing  the  truth,  or  representing  to  thi 
Court  a  case,  on  which  a  decision  might  be  frauduleddj 
obtained. 


•  -If . 


In  the  meantime,  and  after  the  institution  of  this  saiti 
Mary  Gregory  continued  to  correspond  in  the  name!  6\ 
Gregory  with  her  agent  Mr,  Cox.     She  says,  that  during 
this  time  she  was  subject  to  the  influence  of  her  btt^ 
band,  whose  cohabitation  with  her  was  known  to  JtMh, 
Meddcnsxroft,     She  also  says  that  her  husband'  repre- 
sented to  her,  that  Messrs.  NichoU  and  Bishop  would 
not  conduct  her  case  unless  the  costs  were  secured,  and 
that  James  Meddotmcrqft  had  consented  to   guararftee 
those  costs.     It  turning  out,  after  a  time,  that  she  was 
pregnant  of  the  present  exceptant,  and  consequently 
when  there  was  coming  into  the  world  another  being 
most  seriously  to  be  affected  by  the  sentence  to  be  ph^ 
nounced  (a  fact  which  she  communicated  to  her  proctdi*), 
William  Meddawcroft  the  younger,  her  husband,  pro*- 
mised,  that  if  she  would  let  the  suit  go  on,  in  order  tb 
satisfy  the  uncle,  and  prevent  him  from  wholly  with- 
drawing his  countenance  and  protection,  and  all  the  ex« 
pectation  which  he  had  formed,  he  would  marry  her 
again  before  the  child  was  born:   these  parties  imb< 
gining,  perhaps,  that  they  might  on  the  second  occasidti 
keep  the  secret  better  from  the  uncle. 


Nobody  can  now  look  on  the  deceits  which  these  per^ 
sons  were  cari7ing  on,  without  seeing  the  wretchedncis^ 
and  misery  parties  bring  on  themselves,  by  the  course 
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oTdi^'city  and  deception  which,  in  furtherance  of  such        1846. 
Khemesi  they  are  obliged  constantly  to  pursue. 

I  Jay  nothing  against  Mary  Gregory^  the  circum- 
stmoe!^  between  her  and  the  man  whom  she  supposed 
vt8  ber.  husband  and  wished  to  make  her  husband, 
vere  sttcb,  that  if  she.  did  not  carry  on  that  course  of 
duplicity,  she  was  very  likely  to  be  ruined  together  with 
bim,  and  therefore  she  was,  in  a  sense,  forced  into  it. 
Uofcrtnnately  her  moral  principles  were  not  capable  of 
Tesistiog  the  temptation.     She  gave  way,  and  continued 
a  iife  of  nysrepresentation  and  duplicity,  wishing  some 
petBOQs  to  think  her  a  married  woman,  and  others  to 
appose  that  she  was  not :  —  wishing,  on  the  supposition 
tbatahe  was  a  married  woman,  to  obtain  small  advances 
aT  money,  and,  on  the  supposition  that  she  was  still  an 
uuoarried  woman)  to  receive  her  pension  as  an  officer's 
widow,    . 
\. 

The  matter  was  brought  before  the  Ecclesiastical 
Cimrt;  and  I  think  it  is  quite  plain,  that  it  was  there 
^y  contested,  on  such  grounds  only  as  were  then 
brought  forward  by  the  parties.  I  have  not  the  smallest 
doubt,' that  the  learned  persons,  by  whom  the  case  was 
w;gtt^  were  just  as  ignorant  of  any  supposed  collusion, 
^•.tl^  Judge  himself;  they  argued  it,  as  it  would  ap- 
PWf  strenuously ;  they  put  it  on  the  ground  that  there 
*M  a  mistake,  and  that  there  was  no  proof  of  fraud. 
'^  sentence,  dated  the  12th  of  July  1816,  was,  that 
^marriage  be  annulled.  It  is  ceriainly  somewhat 
Angular,  that,  on  the  6th  of  Jidy^  a  few  days  before  the 
^Dtence,  this  lady,  who  had  hitherto  corresponded  with 
'^.i^nt  Mr.  Ccu;,  under  the  name  of  Gregory^  and 
'^effectually  concealed  from  him  the  fact  that  any 
't'^iF^gis  had  taken  place^  writes  a  letter  signed  ^^  Mary 
if^dawcrqfl/^  stating    that,   "  she  expected  the  un- 
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pleasant  afikir  pending  between  her  and  Mr.  M. 
be  decided  on  Friday  next,  when  she  had  eveiy 
to  believe  the  marriage  would  be  set  aside,  as  she  hi 
given  her  consent  to  it,"  and  asking  how  she  was  i 
proceed  to  regain  her  pension  as  widow  of  LieoteiUB 
Gregory.  We  see  very  well  what  was  in  oontemplatioi 
for  on  the  very  day  after  the  sentence  was  prononnca 
she  gets  the  certificate  of  being  entitled  to  her  peiisioi 
and  makes  the  oath  that  she  was  a  widow.  She  bad  fir 
of  all  stated  in  writing  her  consent  to  the  sentence ;  the 
she  claimed  the  right  which  arose  from  her  continnn 
a  widow;  and  very  soon  after  that,  she  goes  to  eon 
plain  to  another  proctor,  that  the  suit  had  been  bad! 
conducted,  and  that  she  had  been  extremely  ill-used  t 
her  former  proctors,  for  the  sentence  otight  to  hai 
been  different  It  seems  she  was  introduced  to  M 
Potts  by  some  friends  of  hers,  who  took  an  interest  i 
her  rights,  and  probably  were  not  altogether  satisfic 
with  the  way  the  matter  had  been  conducted.  I>] 
doubt  she  represented  to  Mr.  Potts^  that  it  was  a 
adverse  suit,  in  which  every  thing  had  been  done  1 
oppose  the  sentence;  and  he  might  therefore  we 
enough  be  surprised,  at  some  things,  of  which  he  wi 
informed  when  he  came  to  enquire  into  the  matte 
He  said,  *'  you  have  not  conducted  this  adversely,  jq 
have  not  done  that  which  you  ought  to  have  done,  yo 
might  have  resisted  more/'  Some  words  passed  b< 
tween  him  and  Mr.  NichoU  on  that  occasion  and  o 
that  subject;  but  it  then  appeared  there  could  be  n 
appeal ;  probably,  because  the  facts  were  such  as  1 
warrant  the  sentence.  Whether  there  was  any  modi 
by  which  this  unfortunate  child,  bom  a  few  montl: 
after,  could  have  been  relieved  from  the  effect  of  tb 
sentence,  I  certainly  do  not  know ;  Dr.  PhiUimoref  whoi 
experience  and  learning  nobody  can  doubt,  ^xys%  be 
not  aware  of  any  mode  in  which  it  tould  Imve  bee 
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dc9«ie.(a)    However,  there  the  matter  rested,  so  far  os 
the  child  was  concerned,  for  many  years.' 

Id  A^  18S1^'  and  not  long  after  this  sentence,  James 
Idbdiamarqfi  clied,  baTing  made  his  wilt,  by  wliich  he 
ga^  his  property  to  trustees  for  the  purpose  of  being 
accomulated  for  twenty-one  years,  and  then  to  convey  it 
to  the  *^  eldest  male  descendant  then  living  of  William 
t^eidcmcraft  the  younger."  This  period  of  accumula- 
tion expired  the  7th  of  Jubf  1842.  In  the  meantime, 
fVSUiam  Meidaacrcfi^  the  younger,  had  married  Mrs. 
fftigueninj  and,  after  living  with  her  for  some  years,  he 
died  in  1885,  kaving  her  a  widow.  There  was  no 
issue  of  the  marriage,  and  she,  in  the  character  of  his 
^idow,  applied  for  letters  of  administration  of  his  estate 
to  be  granted  to  her,  and  the^  were  granted  to  her  ac- 
cordingly. 
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WiUiatn  Meddotwcrqft^  the  exceptant,  who  had   the 

strongest  interest  to  enquire  into  this  matter  very  minutely, 

tuid  who  has  evidently  received  very  able  advice  and 

assistance,  thought  fit  to  try  the  matter  in  the  Preroga- 

Uve  CourL    Of  course,  he  could  not  try  whether  the 

aentence  was  a  valid  sentence  on  the  evidence  in  the 

Prerogative  Court,  but  he  made  an  attempt  of  the  same 

nature  as  he  is  now  making  here.    He  said  **  There 

^as  a  marriage  between  my  father  and  mother ;  there 

^tras  a  ceremony  of  marriage ;  I  was  born  of  that  mar- 

^^iage."     It  b  not  doubted,  I  believe,  that  he  was  born 

^  th^-fiither  and  mother;  but  it  is  said,  in  answer, 

"  very 

(tt)  During  the  ajt^ment,  ,for  it  bastardises  roe;  is  .there 
^  Master  if  the  Rolls,  aid-  any  proceeding  in  the  Eccle- 
dmaavng  Dr.  Piii!fiMorv,  said,  sup- 
P<^^{(  the  issue  of  the  marriage^ 
^n  an  infant,  had  by  his 
9i^^*^liin  said  this  sentence  is 
^oiieoiis,  I  am  damnified  by  it. 


siastical  Court  by  which  he  could 
have  reversed  the  sentence  ? 

Dr.  Phillimore:  I  am  not  aware 
of  any. 


^4 
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a  ceremonyy  but  there  was  a  sentence  of  the  Conmlorjr 
Court,  by  which  the  marriage  was  declared  nnlL**  Hia 
rejoinder  is,  ^*  true  there  was  such  a  sentence^  but  k  wa& 
obtained*  in  my  absence,  by  fraud  and  colInsioii»  and  is 
not  binding  on  me."  It  is  unnecessary  to  go  minutely 
mto  the  allegations  made  by  the  exceptant  on  thai  ocf 
casion.  He  brought  forward  such  facts  as  he  couldt 
and  after  the  allegation  or  the  libel  on  which  he  sus- 
tained his  case  had  been  reformed,  the  learned  JudgQ 
was  of  opinion,  that  the  facts  alleged,  even  if  true^ 
would  not  amount  to  evidence  of  fraud  and  collusioiiy 
and  he  consequently  dismissed  that  suiL 

There  was  an  appeal  from  that  sentence  to  Her  Ma^ 
jesty  in  Council.  The  case  was  heard  before  the  Ju- 
dicial Committee  of  the  Privy  Council,  and  they  came 
to  precisely  the  same  resolution,  {a)  Therefore  that  at- 
tempt failed. 

In  the  meantime,  the  order  of  reference  in  diis  case 
had  been  made,  and  after  the  decision  of  the  Judicial 
Committee  had  been  pronounced,  statements  of  facta  . 
relating  to  this  matter  were,  for  the  first  time,  carried  ' 
into  the  Master's  oflBce,  and  then  some  things  appeared* 
which  did  not  appear  or  did  not  clearly  appear  in  the 
other  proceedings.     It  is  therefore  now  stated,  that  the 
case  is  so  far  different  from  that  which  was  brought 
forward  in  the  Prerogative  Court,  and  so  much  stronger* 
that  conceding,  as  it  must  be  conceded,  that  the  decisioii. . 
was  right  in  the  cause  as  there  propounded,  there  ai« 
now  sufficient  facts  to  shew,  that  a  different  decision, 
might  rightly  be  come  to  here.     That  I  believe  is  the  . 
state  of  circumstances  now  brought  before  me;  and  the 
first  allegation  made  in  support  of  the  exceptions  is,  that 

if 

(a)  4  Moore,  P.  C.  C.  385, 
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if'ftseoCeDce,  decreei  or  judgment  of  any  court  can  be 
sbewft  U^  have  been  obtained  bj  fraud  or  collusion,  it  is 
not  to  bensed  in  any  court  as  evidence  against  the  right 
of  the  {Mirty  who  might  be  precluded  by  a  sentence  pro- 
perly obtatned.  That  proposition  does  not  appear  to 
hwe  been  disputed  either  in  the  Prerogative  Court  or  in 
theAidieial  Oonmiicteeof  the  Privy  Council.  A  sentence 
miy berefnsed  the  respect  which  would  otherwise  be 
doe  to  it»  if  it  ciin  be  shewn,  as  it  may  be  shewn,  that 
theiwiikenoe  was  obtained'  by  fraud  and  collusion.  But 
tbco  it  was  olgected,  that  the  fraud  and  collusion  must 
beprofed  ;  it  must  not  be  matter  of  surmise  and  infer- 
ence from  circumstances,  which  do  not  of  themselves 
necessarily  lead  to  that  conclusion.  And  what  was 
aid  in  the  Judicial  Committee  seems  to  me  very 
niieb  to  agree  with  what  is  said  here.  There  was, 
periiips,  a  fraud  on  the  part  of  the  husband.  The 
hasband  may  have  been  desirous,  on  the  one  hand,  of 
doing  justice  to  her,  and,  on  the  other  hand,  by  a  pro- 
mise of  marriage,  have  induced  her  to  do  that  which 
she  would  not  otherwise  have  done.  It  may  be  so ; 
ind  if  indeed  it  could  be  shewn,  that  he  did  that  as  the 
^patf  and  as  acting  on  the  behalf  of  the  promoter,  or 
of  Jmnes  Meddawcrqfif  the  avowed  agent  of  the  pro- 
inoUrr,  it  would  have  been  a  most  material  consider- 
>^;  but  thait  is  not  only  not  proved  otherwise  than 
w  it  is  proved  by  the  evidence  of  Maty  Gregory^  but 
i^i^noteven  alleged,  in  distinct  terms.  It  is  not  even 
^  that  that- is  the  case;  on  the  contrary,  I  think, 
^ttbe  allegations  which  were  here  made  manifestly 
point  to  tfaisy  tbat^  as  against  Mary  Ch'egory^  who  her- 
^f  was  a  party  innocent  of  any  fraud,  collusion  or 
contrivance,  her  proctors  Messrs.  Nicholl  and  Bishop^ 
^  ber  prejudice  and  withoiit  her  consent,  colluded 
"^'^^-^mes  MeddOtiocrqfi^  the  uticle.  I  think  this  is 
vbai  the  allegations  point  at:  they  mislead  the  mind, 

if 
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if  they  mean  that  th6  collusionf  was  between  lier  and 
William  Medicmcrofi  the  elder^  effected  tfarougk  the 
agency  of  her  hasband,  by  which  means,  I  am  not  at 
ail  disposed  to  say  fraud  and  collusion  (might  not  be 
carried  on. 


-    Well,  then,  on  what  does  it  rest?    I  am  obliged  tP 
own,  that,  so  far  as  it  rests  on  the  evidence  of  Mary 
Gregoiy^  and  after  attending  to  all  the  circumstancest 
and  seeing  what  she  has  been  capable  of,  with  a  view 
of  secreting  the  marriage  from  James  Meddawcrqft^  and 
e&cting  it  against  his  consent,  I  cannot  think  thatafiict 
which  rests  on  her  evidence  alone  ought  to  be  attended 
to.  Then  is  it  corroborated  by  other  circumatanoes? 
The  letters,  supposing  them  to  shew  all  that:  has  been 
alleged  they  do  shew,  namely,  that  there  was  a  change 
of  mind  between   the  4th  of  March  and   the  6th  of 
June^  while  the  suit  was  pending,  do  not  tend,  in  the 
smallest  d^ree,  to   prove  that  that  change  ^f  mind 
was  the  result  of  fraud  and  collusion  between  the  par- 
ties to  the  suit  for  nullity  of  marriage :  it.  may  have 
been  entirely  owing  to  something  else.     I  cannot  bot^ 
accede  to  the  argument  which  has  been  tiscd  here^ 
that  it  is  -not  because  a  case  may  have  beeojnegli—- 
gendy  defended}  or  because  there  may  have  been  a  loke^ 
warmness  on  particular  occasions,  on  the  part  of  the^ 
agent  concerned,  or  because  he  has  not  thought  it  fit 
to  put  in  a  responsive  allegation,  or  to  cross-examine 
witnesses,  or  to  examine  witnesses  of  his  own^  that  he 
is  to  be  charged  with  fraud.     That  may  be  proof  d[^ 
ignorance  of  duty  and  want  of  zeal ;  but  it  is  not  proof^ 
of  a  fraudulent  collusion  with  somebody  else,  for  the 
purpose  of  making  out  a  sham  case  before  the-Coart: 
it  is  nothing  of  that  sort,  as  I  have  said  more  than  once. 
In  a  case  of  this  kind,  the  main  evidence,  the  giat  of  it, 
ought  to  be  extrinsic     You  oug^t  to  shew  externally 
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Imd  iodeiwiMieik];  of  the  proceedings  in  the  cauM^  that 
there  was  ^  coliosion  and  concert  between  diese  parties ; 
but  yoa  must  not  wholly  lose  sight  of  the  proceedings 
theiutivei,  which  tery often  are  of  such  a  natare,  that 
joo  ctnnot  help  suspecting  some  bad  faith  or  bad  con* 
dKtiothe  persons,  and  there  may  be  something  in  them 
wbieb  may  connect  that  bad  faith  or  bad  conduct  with 
the  other  side,  so  as  to  give  coloar  to  the  charge  of 
tolhiiioa.     I  do  not  find  any  thing  of  that  sort  in  this 
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'  What  has  been  dwek  npon^  and  ^ery  properly  pot 
tbnrard  is  this,  — « that  there  is  some  reason  to  bdieve 
tintthe  costs  of  Uie  suit  in  the  Ecclesiasdcal  Court  were 
pild  by  Jmnes  Medd&axrqfi,  Mary  Qregpry  indeed  says, 
iMthosband  told  hetv  that  Jaims  Meddawcrcft  had  un* 
tetiktti  to  ^y  the  costs ;  but  that  is  the  only  proof 
tif  ifa  9ie  aays  WiUiam  Mediaoxroft  the  younger  told 
hsr;  .whether  he  did  tell  her  the  truth  or  not^  or  did 
Ml  her  at  all,  may  be  in  some  degree  doubtful ;  but 
«hit  is  said  to  be  evidence  of  the  payment  is,  an  entry 
hi  the  book  to  the  credit  of  the  party  charged,  and  that 
ftr^  b  Mmy  Oregprym  I  do  not  think  it  is  worth  while 
t0'dwell  on  it  furtiier,  for  it  does  not  require  me  to 
^ate  any  extraordinary  degt^ee  of  compassion,  charity 
^|;ood'  feeling  Uy  James  MeddaaoH^t^  if  i  were  to 
^pdse,  that  he  had  promised  to  pay  the  costs  of  that 
sqH.  I  do  not  easily  see  how  any  man  of  any  common 
f^ing  could  hare  avoided  paying  them.  Mr.  Kinderdey 
^^SKiiflsned  one  ihstance  where  it  has  been  done^  but 
^Ataei'lure  many  instances,  where  parties,  desiring^  to 
^M^e*  the  cpse  fairly  and  fully  tried,  knowing  the  parties 
^Hi^g  an  adverse  interest  were' unable  to  pay  the  ex- 
iP^ttses  of 'the -litigation,  have  "assisted  their  adversaries 
^  p^ng^'thefVi,  ntiA  that  has  been  done  honestly  and 
^^^MlMit' tile* least  sospidon  of  fraud  or  collusion**  I 
^*  *  cannot 
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18is6.       caopot.thmk  thiit  that  circumstance  is  one.which|,J 
^^^^^    ought  to  consider  of  any  considerable  weight. 

a^p^'  With  regard  to  the  second  exception,  I  think  it  L 
scarcely;  necessary. for  me  to  bestow  much  consiidemioi 
on  the  .pointy  whether  a  mistake  in  the  name.  Js  matf^ 
rial,  and  such  as  would  vitiate  the  publication  of  banos 
and  create^  what  in  rather  exaggerated  language  is  calbd 
no  publication  of  banns  at  aU«  What  Sir  WUUam  SeQt{ 
himself  says  of  this  matter  in  Wakefield  v.  Wakefiddj  \ 
cannot  help  thinking  of  great  importance.  It  is  nol 
whether  there  has  been  an  intentional  fraud  or  not.  It 
is  quite  evident  that  the  change  may  be  as  great,  tfaodg^ 
no  fraud  was  Intended;  but  it  is  whether  there  wsii'ii 
want  of  fidelity  and  truth  in  applying  the  publicatMi 
which  had  taken  place  to  the  marriage  which  was  abbttt 
to  be  solemnised.  What  is  said  in  that  respect  iti  tikie 
present  case  does  not  diminish  its  importance.  ISm^ 
Gregory  says,  she  knew  it  beforehand,  she  knew  it  at  it 
time  when  she  might  have  receded.  Whether  she 
was  misled  or  not  by  the  clergyman  or  the  clerk,  yet, 
having  that  doubt  on  her  mind,  upon  the  publication 
of  these  banns,  she  chose  to  run  the  risk  of  the  mar* 
riage  being  good  or  bad.  Much  better,  indeed,  would 
she  have  done,  if  she  had  given  way  to  her  first  im- 
pression, and  not  have  allowed  the  ceremony  to  proceed 
till  that  matter  had  been  set  right,  which  might  then 
have  been  done. 

I  confess  if  this  question  had  been  open,  I  should 
have  had  great  difficulty  in  deciding  it.  I  might  have 
been  disposed  to  give  the  party  an  opportunity  of  furthei 
examination,  and  for  this  reason,  I  have  been  told  at  the 
bar,  and  it  has  not  been  denied,  that  the  Master,  having 
come  to  the  conclusion  that  the  sentence  could  not  be 
set  aside,  did  not  examine  the  matter  with  any  degree  oi 

care 
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CMt  Of nccufacy.  It  w€teld  be  rather  hurd,  if  the  qoes- 
tion  bad  beeti  open,  to|^fenrent  the  party  from  ha?iiig  any 
Airther  enquiry  on  that  subject. 

'  FWaH  the  readotfs  which  I  hate  stated,  I  am  of 
(ffiakn  that  the  cas^,  as  it  is  no\r  brought  forward,  is 
iMtaease  in'  #ftieh  I  can  conclude  that  the  seiftenee 
Mol^taified  byfraild  Md  collusfon,  and  for"  that  teaatm 
I  ntet  orermle'^these 'exceptions. 


Ul 
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T|ie  c^se  wa$  bean}  before  the  Xord. Chancellor  upon 
^jfffifif  wd,  on  the  9th  of  June  ISiTrthe  cUumant  un- 
<%tal^Qg..to  file  a  bill  to  estajblish  his  daio^  to  be  th^ 
d^  male  lineal  descendant  of  WiUiam,  Mtddatjxrqfl 
theyoung^r^  the  order  overruling  tbe  exceptions  was  dis- 
charged, and  the. exceptions  were  ordered  to  sitand  ov^o 
wilh  liberty  to  apply* 


.     •  !• 


t         • 
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CONOLLY  V.  FARRELL. 
CONOLLY  xf.  BUTCHER. 


^.  -^ 


A  eoncribii-      HPHE  testator  disposed  of  neariy  the  whole  erf  his-pi 
j^^^^  -^  P^*^  ito  specific  legacies,  and -his  general  estausi^ 


anonptye*    proved  insufficient  to  pay  his  debts.    A  bill  was  fiiecP^ 

for  fM^orat      I7  ^'i^  executors,  for  the  purpose  of  compelling  a  con* 

^^V^  ^^^     tribution  from  the  specific  I^atees  for  the  payment  of 

suit.    One  of   the  testator's  debts. 

such  legatees 

became  insol* 

▼ent,  and  by         At  the  hearing,  the  Court  held, .  that  the  cfebu  and 

menu^^lvmd  ^^^  ^^^^  ®^  ^^^  ^***^  instituted  for  the  protection  of  the 
raised  wude-  executors  and  the  administration  of  the  estate,  ou^ht 

Courtdirected  ^  ^  P^^  ^^^  ^^  ^®  specific  legacies,  and  ordered  a 
an  additional    contribution  amofiff  the  specific  legatees  for  that  pur- 

contnbution  .  °  .  .*..,.,; 

amongst  the      pose,  (a) 
solvent  le- 
gatees. 

The  apportioned  contributions  were  paid  by  all  ex- 
cept Mr.  Butcher^  who  became  insolvent  and  unable  to 
pay  the  amount  ordered,  and  consequently,  the  fund 
raised  was  deficient  for  the  purpose.  It  was  now  pro- 
posed, that  there  should  be  a  further  contribution  among 
the  solvent  legatees  to  raise  the  deficiency. 

Mr.  Kindersley  and  Mr.  Glasse  for  the  Plainlifis. 

Mr.  Eoupell^  Mr.  WiUcock^  and  Mr.  TilU^son^  for  dif-* 
ferent  parties,  contri. 

TJie  Master  of  the  Rolls  said,  that  under  the  cir- 
cumstances he  must  direct  an  additional  contribution. 

(a)  8^MMw,  p.850. 
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BLENKINSOPP  v.  BLENKINSOPP.  Si  u' 

j^k    MOTION  having  been  made  against  the  Defend-^  Uponamotion 
ant  Trott^  (or  the  production  of  dpctunents  adr  of  ctocumente" 

OEUUed  to  be  in  his  possession.  Trotter  filed  an  affidavit^  ^®  Defendant 
—--.I.  .  t  I  i<    .       -I  was  pernutted 

^Titb  a  view  to  shew  that  part  of  the  dpciiments  werei  to  produce  an 

privilegedt  having  passed  between  himself  (a  solicitor)  *?^^2J^ 

d  the  Defendant  Elenkinsqpp^  his  client.  *  were  priyi- 

leged.    Held 
tlmt  the  Plain- 
Mr.  TSimeri  for  the  Plaintiff^  was  about  to  read  the  tiff  waa  not 

^parate  answer  of  the  Defendant  Blenkinsqppt  in  which  ^  affidavit  kT 
'  disavowed  the  employment  of  Trotter  as  his  solicitor. ;  oppoaition  to 

^Ss.' Kinderdejf  objected  to  the  reading  of  the  answer 
A  oo-Defendant)  on  a  motion  for  production  of  do^ 
in«nts. 

^r.  Turner^  in  reply.    If. the   Defendant  seeks  to 
^^'^tcct  hiinself  by,  affidavit^  the  Plaintiff  has  a  rif^t  to 
aflSdavit  to  aflSdavit. 


I^e  Master  if  the  Roixs. 

I  rather  think,  that  on  such  a  motion  as  this,  the 
^Qrt  receives  no  evidence  in  contradiction  to  the  state- 
incnt  of  the  Defendant,  and  my  impression  also  is,  that 
;on  give  the  same  credit  to  the  Defendant's  affidavit  as 
to  bis  mswer.  The  motkm  had  better  stand  over,  and 
I  will  leave  the  question  open. 


« 


The  motion  was.  renewed,  when  an  affidavit  of  the       -Z)rc.  1. 
solicitor's  clerk  wai  produced,  on  behalf  of  the  Plain- 
tiff, 
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•^*fl^     tiff,  of  the  contents  of  Blenkinsopj^s  answer,  and'  diew- 
Blbnkixsopp  "*S  ^^s  disavowal  of  the  fact  of  Trotia'  being  his 

»'.  solicitor. 

Blbnkin- 


fiOPP. 


Mr.  Tw-ner  and  Mr.  Glasse^  in  support  of  the  motion, 
contended,  tliat  the  affidavit  was  admissible,  as  it  was 
produced  to  contradict  not  the  answer,  but  an  affidavit, 
which,  by  indulgence,  the  Defendant  had  been  permitted 
to  make.  Affidavits,  they  argued,  were  sometimes  used 
for  such  a  qualified  purpose;  Addis  v.  Campbell  {a),  Ord 
V.  White  (ft),  Taggart  v.  Hewktl.  {e) 

That  in  Smiik  v.  Massie  (d)  it  appeared,  that,  on  such 
a  motion  as  the  present,  '*  affidavits  were  filed  on  both 
sides.'' 

Mr.  Kindei'slej/f  cotUra.  A  motion  for  production 
rests  entirely  on  the  admissions  in  the  Defendantfa  an-* 
swer,  to  which  full  credit  is  to  be  given,  and  such  a 
motion  cannot  be  supported  by  evidence  contradicting 
the  Defendant's  statement.  An  affidavit  cannot  be  used 
against  an  answer,  or  against  an  affidavit  perfbnoJDg 
the  office  of  an  answer,  much  less  then  can  an  affidavit 
stating  the  contents  of  another  answer.  The  case  of 
Purccll  V.  Macnamara  (e)  strongly  illustrates  the  weight 
given  to  the  oath  of  a  Defendant  upon  an  interlo- 
cutory proceeding  for  the  production  of  documents. 
There  the  Defendant  was  ordered  to  produce  certain 
account  books,  with  liberty  to  seal  up  such  parts  as  he 
should,  upon  oath,  declare,  related  to  private  matters^ 
other  than  those  mentioned  in  the  bill.  The  Defend- 
ant did  accordingly  seal  up  certain  parts  of  his  books, 

under 

(a)  1  Beavan^  258.  (e)  Wigram     on     Discovery^ 

(b)  3  Beavan,  357.  (2d  ed.)  240.,  and  see  the  same 

(c)  1  Mer,  499.  case  stated  by   Sir  A.  Hari,  a 
(<0  4  Beav.  417.  Motloy,  p.  27 1. 
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V, 

Blisnkin- 


aodei!  tbe  liberty  reserved  to  him  by  the  order,  and  in 
Ais  9tate  ibey  were  produced.  In  the  index  at  the  end 
of  one  of  the  books  was  contained  a  reference  to  a  p^e 
in  the  sealed  parts  of  the  book,  which  shewed,  if  the 
index  Wfre  correctf  that  the  page  referred  to  related 
^  tbe  matters  in  the  bilL  Upon  this  being  discovered, 
Sbe  Flaintiff  applied  to  tbe  Court  for  liberty  to  break 
Xbe  Mais,  but  Lord  JSldon  refused  the  motion  upon  the 
grpimd  that  the  answer  concluded  the  question. 


The  same  principle  was  folbwed  in  the  Sheffield  Canal 
Compary  v.  Tlie  Sheffield  and  Rotheram  Itailway  Com^ 
fany.{a) 

In  Smith  \\  Massie  there  was  neither  argument  nor 
decbion  on  the  point. 

Mr.  Turner^  in  reply. 

•  The  Master  of  the  Rolls,  after  referring  to  a  case, 
in  which  it  had  been  decided  that  the  answer  of  one 
Defendant  could  not  be  used  as  an  affidavit  against 
atktther  Defendant  (&),  held,  that  the  affidavit  produced 
in  support  of  the  motion  wa^  inadmissible. 


li 


<a).  I  iWfiytf,  484.  Keen,  b^^^m^i  Meyer  ^.Momt- 

(fi)  Hqare    v.    Joltniione,    2      riou,  9  Heavatis  5^1. 


.  I 


-,  .^  ■>  J  ^. 


,•  i — .f**.^-*. 
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Aw.  25. 
Dec.  7. 

During  the 
long  vacation, 
the  Defend- 
ant, for  the 
purpose  of 
obtaining  a 
reference  to 
the  Master, 
procured  the 
record  and 
writ  clerk's 
certificate. 


LORD  SUFFIELD  i;.  BOND. 


npHIS  was  an  iojunction  case. 


The  facts,  wl 
more  fully  detailed  in  the  judgment  of  the 
were  shortly  these :  — 


In  the  long  vacation,  the  Defendant,  wishing  t 
an  order  for  time  to  answer,  obtained  the.usu 
ficate  of  the  record  and  writ  clerk,  which  he  got 
at  the  public  office  with  the  name  of  Master  Fi 
m^k^^'^the   *e  Master  in  rotation ;  but  he  neglected  to  rei 
public  office,     certificate,  so  marked,  to  the  record  and  writ  clci 

filed  by  him,  as  required  by  the  17th  General  ( 
the  21st  oi  December  18SS.  (a) 


with  the  name 
of  the  Master 
in  rotation. 
He  neglected, 
however,  to 
return  it  to 
the  record  and 
writ  clerk  to 
be  filed.     In 


(a)  Ordmet  Can.  A». 


During  the  following  term,  (12th  of  Noveml 
Plaintiff,  being  desirous  of  referring  the  answer 
the^nwt  tem    sufficiency,  obtained  a  reference  to  Sir  George 
the  Plaintiff     if  there  had  been  no  previous  reference  in  tl 
ferenceofex^  to  any  Master.     The  Defendant  neglected  to 

ceptions  as  to 

insufficiency 

to  another 

Master,  as  if 

there  had 

been  no  previous  reference,  and  who  certified  the  an  wer  insufficient.  Hel< 

latter  proceeding  was  irregular,  and  that  the  Defendant  was  not  bound  bj 

tificate  ;  but  as  the  Defendant  himself  had  been  irregular,  the  Court  v 

discharge  the  certificate  simply,  so'  as  to  dissolve  the  injunction  and 

answer  sufficient,  but  did  so  without  prejudice  to  the  injunction,  and  rei 

exceptions  to  the  proper  Master  on  the  usual  terms. 

As  to  common  matters  which  occur  in  the  vacation,  the  vacation  Mi 
and  is  considered  as  acting,  for  the  several  Masters  in  rotation,  to  whose  oj 
matters  respectively  may  belong ;  and  therefore,  in  the  vacation,  the  e 
to  the  vacation  Master  of  the  certificate  is  a  sufficient  compliance  witn 
Order  of  Dt^ccmhrr  1833,  which  requires  its  production  to  the  Master  in  : 

The  Court  has  sufficient  authority,  when  the  occasion  requires  its  es 
prevent  parties  converting  its  own  rules,  and  the  sanctions  employed  i 
them  into  the  means  of  injustice. 


>ter  in  rotation,  for  the  Defendant's  application  for 

to  answer  was  made  to  the  vacation  Master,  under 

^t^e  85th  Order  oi  December  l8SS(a),  and  not  under 

17tb  Order,  which  latter  Order  has  no  application 

a  case  like  this,  where  it  was  impossible  to  produce 

^^e  certificate  to  the  Master  in  rotation,  his  office  being 

^l^ut  in  the  yucation. 

2.  If  this  construction  be  wrong,  still  the  Defendant 
^id  not  take  the  necessary  steps  to  complete  the  appoint- 
inent  of  Master  Faner^  for,  by  the  17th  Order,  the  De- 
fendant was  bound  to  return  the  certificate,  on  the  same 
day,  to  the  clerk  of  records  and  writs  to  be  filed  and 
entered.     This  he  neglected  to  do,  and  the  proceeding 
^as  incomplete.     If  the  Plaintiff  had  applied  to  the 
<^erk  of  records  and  writs,  to  be  informed  whether  any 
Master  had  been   appointed  in  the  cause,  he  would 
Ittve  been  told  that  none  had  been  appointed. 

S.  The  consequence  of  granting  this  motion  will  be, 
^^  the  injunction  will  be  dissolved,  and  the  answer 

be 

(a)  Ordmei  Can,  52. 

L  2 
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^d  Sir  G.  Base  allowed  the  exceptions.     A  motion        1846. 
Was  now  made  by  the  Defendant  to  take  Sir  George 
-^^e^s  certificate  off  the  file  for  irregularity. 

^r.  Totterj  in  support  of  the  motion.     There  having 

*^^eij  a  previous  reference  in  the  cause  to  Master  Farrer^ 

^*^^  exceptions  ought  to  have  been  referred  to  him,  and 

•^ot  to  another  Master.     Sir  George  Rose  had  no  juris- 

uiction  to  adjudicate  on  them,  and  his  certificate  is 

^^^earefore  irregular. 

^uJ.  2}ieHnso9tj  contra. 

1.  There  had  been  no   previous    reference  to  the 
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1846.        be  deemed  sufficient.    The  Court  ought  to  proteti'^tli 
^^'^'JVT"^     Plaintiff  against  this  consequence,  in  a  case  bf  ^ttlrpv 


SuFFiBLD      practice. 

V. 

Bond. 


Mr.  Toller^  in  reply. 

1.  Tliere  was  a  distinct  reference  to  Master  Farrei^' 
as  the  Master  in  ordinary,  and  the  Plaintiff  had  notice- 
of  it. 

2.  The  Defendant  did   not  comply  with  the  stricjb 
requirements  of  the  17th  Order,  because  it  is  not  usual^ 
and,  secondly,  because  it  was,  in  this  case,  impossible?,  as 
Master  Faner^s  office  was  shut  for  the  vacation;  but 
the  Plaintiff  liimself  has  neglected  to  return  his  own 
certificate,  and  therefore  the  report  is  equally  irregular. 
If  the  Plaintiff  had  applied  at  the  public  office  he  would 
have  found  that  Master  Farrer  had  been  nominated. 

S.  In  injunction  cases  the  Court  adheres  to  strict 
practice,  and  will  not  speculate  on  consequences.  A 
high  judicial  authority  has  said,  that  every  advantage  is 
fair  in  an  injunction  case. 

77ie  Master  qft/te  Rolls. 

I  will  make  some  inquiry  as  to  the  practice. 


Dec.  7.  The  Master  of  the  Rolls. 

In  this  case,  a  motion  was  made  by  the  Defendant^ 
to  take  the  certificate  of  the  Master,  allowing  excep- 
tions to  the  answer,  off  the  file  for  irregularity. 


^^•* 


The  bill,  being  an  injunction  bill,  the  Plaintiff  od^ 
tained  the  common  injunction  for  want  of  the  DefendantV 
answer. 

On 
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Oq  tbelith  of  SepUmbcTf  the  Defendant's  solicitor        lS4a. 
requested  and  obtained  the  consent  of  the  Plaintiff's     ^^^^^"^ 

J.  .  Lord 

*oi»citor  to  an  order  for  further  time  to  answer,  on  an      Suffuslo 
offer  to  pay  6*.  8rf.  for  costs. 

Oq  the  15th  of  September^  the  Defendant's  solicitor 
obtained,  from  the  record  and  writ  clerk's  oflBce,  a  cer- 
tificate of  the  bill  being  filed,  with  the  form  of  a  note, 
U>  be  filled  up  with  the  name  of  the  Master  in  rotation, 
to  wbom.the  answer  was  to  be  referred. 

At  ^118  time  (the  middle  of  the  long  vacation),  Mr* 
SicAards  was  the  Master  of  the  vacation,  and  Sir  JVil-- 
Uam  Home  was  acting  for  him,  and  as  sitting  Master. 

The  Defendant's  solicitor,  having  obtained  the  certi- 
ficate of  bill  filed,  carried  it  to  the  public  office,  and 
procured  the  note  to  be  filled  up,  and  the  note  at  the 
foot  being  filled  up  was  as  follows:  —  "The  15th  of 
September  1846.     Mr.  Fajrer  is  the  Master  in  rotation  to 
whom  this  cause  is  referred.     Sir  William  Home^  sitting 
Afaster.**    An  entry  of  this  note  was  made  in  the  book 
at  the  public  ofiice,  and  on  the  same  day  application 
'  was  made  at  the  office  of  Mr.  Richardsy  the  vacation 
^faster,  for  the  order  for  the  further  time  which  was 
wanted* 

The  note  stating  Mr.  Farrer  to  be  the  Master  in  rota- 
tion^  together  with  the  consent  of  the  Plaintiff's  solicitor, 
to  the  order  for  further  time,  were  left  at  the  ofiice  of  Mr. 
iiichards  on  the  same  day.  But  the  Defendant  did  not 
return  the  certificate  of  bill  filed,  marked  with  the  name 
of  the  Master  in  rotation  or  of  the  Master  of  the  vaca- 
tiopy  to  the  record  and  writ  clerk's  office,  to  be  acted 
upon  there^  as  directed  by  the  17th  Order  of  the  21st 
of  December  1883. 

L  S  Tlic 
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1846.  The  Defendant  says,  that  he  could  not  dp  so,  been: 

the  certificate  so  marked  was  not  retnmed,  till  it  m 
produced  to  the  Master  in  rotation,  who  was  absei 
But,  on  enquiry  as  to  the  course  of  proceeding  in  ti 
Master's  office,  and  also  in  the  record  and  writ  derk 
office,  I  am  informed,  that  as  to  common  matters  wlw 
occur  in  the  vacation,  the  Master  of  the  racation  act 
and  is  considered  as  acting,  for  the  several  Masters  i 
rotation  to  whose  offices  respectively  such  mattert 
belong;  and  that,  in  such  cases  as  the  present,  the 
tificate  of  the  record  and  writ  clerk,  marked  with  tl 
name  of  the  Master  in  rotation,  would,  after  productiG 
at  the  office  of  the  vacation  Master,  be  received  and  actc 
upon  in  the  record  and  writ  clerk's  office,  as  if  it  bs 
been  produced  to  the  Master  in  rotation,  at  whose  offio 
indeed,  nothing  was  to  be  done,  but  to  make  a  minbl 
of  the  production,  which  minute  was,  in  fact,  made  fi 
the  Master  in  rotation,  at  the  office  of  the  yacatio 
Master* 

On  the  1st  of  October^  the  Defendant's  solicitor  ot 
tained  an  order  for  time,  dated  the  1 1th  of  September,  i 
the  office  of  the  vacation  Master ;  but  it  was  signed  b 
Sir  WiUiam  Home,  and  upon  the  face  of  the  order,  n 
notice  was  taken  either  of  Mr.  Farrer  the  certified  Mastt 
in  rotation,  or  of  Mr.  Richards  the  vacation  Mastej 
The  order  was  on  the  same  day  served  on  the  solicito 
of  the  Plainti£r,  to  whom  the  sum  of  6s.  8e/«  was  paid-fc 
costs. 

The  answer  having  been  put  in  and  excepted  to,  tb 
exceptions  were  shewn  on  the  12th  ot  Navember^B 
cause  against  dissolving  tlie  injunction,  and  thereupon,  di 
usual  order  was  made  for  referring  the  exceptions  to  tli 
Master,  and  the  Plaintiff  was  placed  under  the  usoc 
terms  to  procure  the  Master's  report  in  four  days. 

Th 
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XIm  Pkiotiff '8  solicitor  must  have  known,  that  an  1846. 
oiadcr  for  time  had  been  signed  by  Sir  William  Hornet 
^omI  eonsequently,  that  tliere  ought  to  have  been  a 
Piaster  in  rotation  certified ;  but  forgetting  this,  he  pro* 
as  if  there  had  been  no  previous  application  to  the 
ttf  -and  as  if  it  bad  been  his  duty  to  obtain  the  name 
c^  the  Master  in  rotation  to  whom  the  order  referring  the 
cxoepCioos  was  to  be  taken ;  and  in  the  mistaken  notion 
that  tfaere  had  been  no  previous  application  or  reference^ 
Ite  Dbtained  the  name  of  Sir  Geot'ge  Rose  as  the  Master 
in  rclBtioD. 

Now  when  the  name  of  the  Master  in  rotation  is  to  be 
obtained,  for  the  purpose  of  a  first  order  of  reference^ 
it>  is  done  at  the  public  office  without  any  name  being 
narked,  on  a  certificate  of  the  record  and  writ  clerk; 
snd  it  is  the  course  at  the  public  office  to  make  entry 
tbeie  of  the  name  of  the  Master  in  rotation  to  whom 
any  cause  is  referred,  whether  the  name  is  obtained  for 
the  purpose  of  a  first  application,  in  which  case  it  is 
BiiiTked^on  a  certificate  of  a  record  and  writ  clerk,  or  for 
fee  pmrpose  of  a  first  order  of  reference,  in  which  case 
it  18  not  so  marked.  I  think,  therefore,  that  the  De^ 
fendant  was  right  in  saying,  that  if  the  Plaintifi^'s  solicitor 
bad  enqaired  at  the  public  office,  he  might  have  found 
tbeve  that  Mr.  Farrer  had  already  been  certified  to  be 

tKe  Master  in  rotation  to  whom  the  cause  was  referred. 

1      ■    ■      ■ 

But  if  he  had  enquired  at  the  place,  where,  by  the 

17th  Order  of  December  1833,  it  was  intended  that  he 

tbcmld  obtain  the  information,  be  would  not  have  ob- 

taitwd-  it,  because  the  Defendant  had  not  returned  the 

certi6cate  marked  with  the  name  of  the  Master  in  rota- 

Aon,  as  the  Order  directed  him  to  do. 

L  4  On 
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ia46»  .On  the  13ih  of  Noomber,  the  Flaindff's  soliditor) 
suspecting  no  irregularity,  served  the  order  with  a  wan 
rant. to  attend  Sir  George  Box  on  the  exceptions.  Th( 
Defendant's!  solicitor,  aware  of  the  irregularity,  did  nol 
attend  the  warrant;:  he  seems  to  have  chosen  to  rely  on 
th&  irregularity^  rather  than  on  the  sufficiency  of  chc 
Defendant's  answer  which  was  in  question:  he  migfal 
perhiqiS:  hope,  that^  by  concealing  for  a  time  and  after^ 
wards  taking  advantage  of  the  irregularityi  the  Defeod* 
ant  might. escape  from  the  discovery  which  he  mm 
required  to  make.  However  this  was,  the  proceedinffp 
before  the  Master  took  place  in  his  absence,  and  without 
any.  suggestion  of  irregularity^  the  Master  allowed  the 
exceptions^  and  his  certificate  was  filed  on  the  16th  of 
Novembetj  and  thereupon  notice  was  given  of  a  moiioa 
to  .extend  the  injunction  to  stay  trial. 

Notice  of  the  presetit  motion  was  given  on  the  18tb 
of  November,  and:  on  the:  20lh,  when  the  Plaintiff's  soli* 
citor  enquired  what  was  the  irregularity,  the  answer 
given  was,  *'you  will  find  out  in  due  time."  Thb  au-« 
swer  sufficiently  indicates  what  the  Defendant's  solicitor 
was  about. 

The  irregularity,  on  the  hearing  of  the  motion,  was. 
stated  to  be,  that  the  reference  of  the  12th  of  Novemben 
was  not  made  to  Mr.  Farrer,  who,  on  the  J  5th  of  Sep^ 
iembeTf  had  been  certified  to  be  the  Master  in  rotation 
to  whom  this  cause  was  referred. 

And  I  am  of  opinion,  that  the  name  of  Sir  George 
Rose  was  irregularly  stated  to  be  the  name  of  the  M&ster 
in  rotation  to  whom  the  exceptions  were  referi'ed,  that 
the  consequent  proceedings  before  Sir  George  Rose  were 
irregular,  and  that  the  Defendant  is  not  bound  by  the 
Master's  certificate. 

But 
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But  the  Defendant  was,  on  his  part,  irregular,  in  not        1846. 

T^Kiftnng  the  certificate  of  the  record  and  writ  clerk 

witi  thenaBue  oF  the  Master  in  rotation  marked  thereon ; 

nd,  ODosidering  the  circumstances  which  I  have  stated, 

Ithmkit  woold  be  unjust  to  allow  the  injunction  to  be 

dittohedy  becaose  the  Master's  report  was  not  regularly 

olXiliKd  Within  the  limited  time,  and  thus  allow  the  De- 

^SDt^  acting  as  he  has  done,  to  deprive  the  Plaintiff 

of  the* discovery,  to  which,  for  the  present,  I  must  con* 

sM^f  him  to  be  entitled,  before  the  injunction  is  dis* 

sotved. 

I  havt^  had  some  difficulty  in  determining  the  frame 

of  the  order  which  ought  to  be  made.     I  conceive  that 

thtft  Court  has  sufficient  authority,  when  the  occasion 

requires  its  exercise,  to  prevent  parties  converting  its 

own  rules,  and  the  sanctions  employed  to  enforce  them, 

ioto  the  means  of  injustice ;  and  if  I  had  not  thought  that 

the  Defendant  ought  to  have  an  opportunity  of  resisting 

the  exceptions,  I  might  have  left  the  certificate  on  the 

file  notwhhstanding  the  irregularity.     But,  on  consider- 

Atiofi,  it  appears  to  me,  that  the  order  which  I  ought  to 

loake,  and  which  I  now  accordingly  make,  is,  that  the 

certificate  be  taken  off  the  file  without  prejudice  to  the 

iDJiutctiOD^'and  that  the  usual  order  be  made  to  refer  the 

^^^tions  to  Mr.  Farreri  whose  report  is  to  be  obtained 

uifoordays,  or  else  the  injunction  to  be  dissolved. 


«    I 
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1846. 


April  27,  88, 

29. 

May  1. 

Nov,  7. 


LANCASTER  v.  EVOR&  {a) 


An  heir  buying  fipHIS  Case  was  argued  by  Mr.  Purvis  and  Mr 


for  the  Plaintiff. 


up  mcum- 
brances  on 
the  descended 
estates  is  en* 
titled,  as 
against  the 
creditors  of 
the  estate,  to 
no  more  than 
he  actually 
paid. 

In  1772,  a 
husband  and 
wife  mort- 
gaged their 
respective  es- 
tates for  se- 
curing a  debt 
of  the  hus- 
band.   The 
husband  died 
in  1776,  and 
in  1782  the 
produce  of 
his  estate  was 
brought  into 

Court,  and  »         ^ 

accumulated,     sentative  ot  John  Bumey  deceased,  who  was  a  ji 

J^^^^^Jj^  cveAiu^t  oi  m^  By 

1832,  the  bus-  he  claims  to  be  paid  the  debt  due  to  him  ooi 

band*s  nK>rt- 

gage  creditor, 

neglecting  to 

prosecute  his 

claim  against 

the  husband's 

assets,  ob- 


Mr.  Bagskawe  for  the  representatives  oitMm. 

•  • 

Mr.  Tunur  and  Mr.  Smith,  and  Mr.  Kinder 
Mr.  Looat  for  devisees  of  Eoors. 

Mr.  Rasch  and  Mr.  Anstey  for  other  DeFenda 

Mr.  PurviSf  in  reply. 

The  following  authorities  were  cited :  Earl  qf 
T.  Money  (i)t  Bates  v.  Dandy  (c),  Honner  v*  Afe 
and  Copis  v.  Middleton.  {e) 


The  Master  qfthe  Rolls. 

The  Plaintiff  in  this  cause  is  the  legal  personi 


(a)  4  BeavoHf   158.,   and 
Phi/lips,  349. 

(b)  3  Swan.  202  fi. 

(c)  2  Aik.  207. 


1  (rf)  3  Hhss.  65.,  1 

Husb,  and  Uye,  225. 
(e)  Turn.  ^  Ruu.  2 


tained  pay- 
ment out  of  the  produce  of  the  wife*s  estate.  In  1840,  the  heir  of  the 
petitioned  for  payment  out  of  Court  of  the  accumulated  fund  arising 
nusband's  estate,  and  a  reference  was  made  to  ascertain  the  incumbrance 
An  unpaid  j  udgment  creditor  of  the  wife  carried  in  a  claim,  which  ha 
disallowed,  as  founded  on  a  mere  equity,  he,  in  1841,  filed  n  bill  against  i 
the  husband  a  nd  the  representative  of  the  wife,  to  establish  his  claim  a 
fund.  Held,  first,  that  the  husband's  debt  having  been  paid  out  of  the  wi 
her  estate  hud  a  richt  to  be  recouped  out  of  the  estate  of  the  husb 
aecoDdly,  that  the  Inaintiff  *s  claim  was  not  liarred  by  the  Statute  of  Limi 
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^tate  oi George  Arthur  Eoors  deceased,  who  was,  through  1 846. 
J^iema  Eoors  and  Sir  Edward  Mania/  Prycey  the  heir- 

*t«law  of  Sir  Join  Powell  Pryce  deceased,  who  was  the  ''""''J]* 

■husband  of  Lady  Pryee^  and  died  in  her  lifetime.  ^''^'"* 

The  estates  to  which  the  transactions  stated  in  the 

pleadings  of  this  cause  related,  consisted  of  three  classes : 

^  •    Estates  in  Berkshire^   which  were  vested  in  Lady 

^>3ivtf  in  fi^e  simple;   2*  Estates  in  MontgomeryAirej 

^Jhicb  were  vested  in  Sir  John  Powell  Pryce  and  Elizas 

&eiCA  hifl^  wHe$  for  their  joint  lives  and  the  life  of  the  sur-> 

^i^vor  of  them ;  and,  3.  Estates  in  Montgomeryshire^  which 

v-^re  vested  in  Sir  John  Powell  Pryce  in  fee. 

Jn  June  1 765,  the  estates  of  Lady  Pryce  were  con* 

T^3^  to  Francis  Skyrme  in  trust  to  sell.     In  a  few  days 

ftftticrwards,  they  were  conveyed-  by  way  of  mortgage  to 

J^^^mardittany  to  secure  to  him  the  repayment  of  5500/. 

interest  In  the  following  month  of  t^nuay^  (1766), 

r,  the  trustee  for  sale,  contracted  to  sell  the  same 

to  BagnaU  for  the  sum  of  92502.     Sir  John  and 

ly  Pryce  disputed  the  validity  of  this  contract,  and 

^     Inll  was  filed  for  a  specific  performance  of  the  con* 

tX'isct  by  BagnaU^  who  obtained  a  transfer  of  JSor- 

s^Bvvfilitan*6  mortgage,  and  entered  into  possession  of 

^e  estate. 

'     At.  some  time,  not  stated,  Sir  John  and  Lady  Pryce 
conveyed  the  estates  which  were  vested  in  them  for  their 
^ives  as  a  security  for  the  payment  of  1800/.  or  an  an- 
nuity of  2002.,  the  title  to  which  became  vested  in 
fiumphrey  Humphreys. 

And  in  Astgust  1771,  Sir  John  Powell  Ptyc^s  fee 
*i^e  estates  were  conveyed  to  £4irl  Temple^  by  way  of 
'iMJttgige  to  secure  to  him  24,000/L  and  interest. . 

There 
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There  being  a  suit  to  determine  the  question  ,a^  % 
BagualPs  purchsise,  it  was  doubtful  whether  Sir  t^ 
and  Lady  Prycc  were  entitled  to  the  equity  of  redemf 
tion  of  Lady  Pn/ce's  Berkshire  estatesj  or  to  the  soi 
plus  of  the  purchase-money  which  Bagnall  had  agree 
to  pay  for  the  estate,  after  satisfying  the  mortgage  whic 
had  been  assigned  to  him  by  Baiiiardiston. 

Sir  John  Pcwell  Prifce  owed  260/.  to  Tlwmas  Jaque, 
and  240/.  to  Joseph  Hughes^  and  he  is  said  to  have  boi 
rowed  from  Jaqttes  and  Hughes  the  sum  of  3000/* 

F  And  in  this  state  of  things,  certain  indentures*  d^te 
the  1st  and  2nd  days  of  January  1772,  were  execute 
by  and  between  Sir  John  Pav^ell  Pryce  of  the  .first  pi^il 
Sir  John  Powell  Pryce  and  Dame  Elizabelh  his  wife  c 
the  second  part,  and  Jaque^  and  Hughes  of  the  thir 
part,  and  thereby,  after  reciting  to  the  effect  I  havi 
stated,  it  was  witnessed,  that  Sir  John  Powell  Pfyce  aoi 
Lady  Ptyce  (in  consideration  of  the  premises,  .and  fo 
tiie  further  sum  of  SOOOl.  to  them  paid  by  Jaques  ant 
Hughes,  and  also  of  the  two  sums  of  260/.  and  240/. 
making  in  the  whole  3500/.,  the  receipt  of  which  vfa 
acknoivledged),  conveyed  the  estates  to  Jaques  jui.i 
Hughes,  on  trust  that  they,  between  that  tone  and  th< 
29th  of  September  1 775,  should,  out  of  the  rents  to  h 
received,  improve  the  estates  for  the  benefit  of  Sir  JoAt 
Patvell  and  Lady  Ptyce,  pay  the  interest  of  the  incum 
brances,  and  pay  the  residue  of  such  rents  to  Sir  Jo/h 
Porxell  Pryce;  and  upon  the  29th  of  September  nyi 
should  sell  the  estates,  and  out  of  the  money  to  arise  b} 
the  sale  should  pay  and  satisfy  the  charges;  viz.  th< 
24,000/.  and  interest  due  to  Earl  Temple,  the  1800/.  oi 
the  annuity  of  200/.  payable  to  Humphrey  Humphreys 
the  mortgage  of  5500/.  due  to  Barnardiston,  the  pria 
cipal  money  and  interest  which  would  then  remain  due 

tc 
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^  Jaqm  and  fttigJies^  and  such  other  sums  of  money 

*5i  before  the  sale  Jaques  and  Hughes  might,  at  the  re- 

nucit  of  Sir  J.  P.  Ph/ce,  lend  to  him,  or  might,  by  his 

^rder  or  direction  in  writing,  advance  to  any  other  per- 

^cni,'  together  with  such  expenses  and  such  stipend  as 

^•lerein  inentidned.     And  after  such  payment,  on  trust 

^'^at  Jaques  and  Hughes  should,  oat  of  the  residue  of  the 

•»ioney,  discharge  the  debts  of  Sir  Jofm  Powell  Pryce  to 

^Uch  of  his  creditors,   as  should    before  the  29th   of 

'S^^eMet  1775,  agree  to  accept  the  same  after  payment 

^>f*  the  indd^brances,  and  agree  to  stay  proceedings  for 

^h«  recovery  of  their  respective  debts.     And  after  pay* 

ent  thereof,  then  in  trust,  out  of  the  residue  of  the 

oney,'  to  pay  to  Lady  Pryce^  for  her  separate  use,  the 

t  til  bf  560OA,  subject  to  her  own  disposition  and  ap- 

inttfaent,  and  independent  of  her  husband.     And  it 

"^^fiks  deiilared  and  agreed,  that  this  sum  of  5000/.  was 

secured  in  lieu  and  satisfaction  of  the  estate  and  in- 

dr  Lady  Pryce  in  and  to  part  of  the  estate  thereby 

''^leased,  and  that  she  thereby  agreed  to  accept  the  same 

cordit)gfy» 
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In  ^Inilt)  term  1773,  Earl  Temple  filed  a  bill  in  this 

Coort  against  Sir  John  Powell  Ptyce  and  Lady  Pryce^ 

^^jftt^r,  iand  Hughes^  and  other  persons,  praying  payment 

of  Wniortgage  debt  of  24,000/.  and  interest  or  a  sale  of 

^e  estate;  and,  by  a  decree,  made  on  the  1 7th  oi February 

1774^  it  was  ordered,  that  the  mortgaged  estate,  or  so 

tnucn  of  it  as  should  be  required  for  payment  of  the 

mortgage^  should  be  sold,  and  that  if  more  than  sufficient 

for  that  purpose  should  be  raised,  the  surplus  was  to  be 

P^U  into  Court,  with  liberty  for  any  of  the  parties  in- 

^'^ted  to  apply.     Tlie  estates,  or  some  of  them,  were 

s<)id under  the  decree;  and  an  account  appears  to  have 

"^ni  settled  between  Sir  John  Pryce  and  Lady  Ptyce 

^'Hl  Jaijites  s  but  before  any  report  was  made,  the  suit 

abated 
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1 846.       abated  bjr  the  deaths  of  Sir  John  Powell  Pryt^  atid 

Earl  Temple.    Sir  John  died  in  July  1776,  having  mad» 
a  wiN,  by  which  he  appointed  his  sister  Mary  Pryce  nxt 

EvoRs.        executrix,  and  leaving  his  son  Sir  Edward  Manley  Pfye^ 
his  heir-at-law.  Earl  Temple  died  in  1779,  having  ihade 
a  will,  of  which  he  appointed  the  Marquis  of  Buckings 
ham  executor.     The  suit  having  been    revived,    the 
Master  made  his  report  on  the  17th  of  Jufy  1788f  and 
it  thereby  appeared,  that,  after  payment  of  the  niort« 
gage  of  Earl  Temple^  there  was  a  surplus  of  the  por- 
chase-money  of  the  mortgaged  estates  which  had  been 
sold,  to  the  amount  of  28212.  lis.  Id. 

Pursuant  to  an  order,  dated  the  28th  of  Naoember 
1782,  that  sum  was  brought  into  Court,  and  under  the 
decree,  any  person  interested  therein  was  at  liberty  to 
apply  to  the  Court. 

In  January  1785,  Jaques  allied  that  he  was  entitled 
to  be  paid  1500/.  and  interest  out  of  the  money,  and 
two  other  persons,  namely,  Gethyn  and  Pt^h^  al^^ 
that  they  were  entitled  to  be  paid  certain  other  sums. 
Petitions  in  support  of  these  claims  were  heard  on  the 
21  St  of  January  1785;  and  an  oitier  was  then  madcy 
referring  it  to  the  Master  to  enquire  and  state  what 
incumbrances  there  were  on  the  fund,  add  directing 
that,  in  the  meantime,  the  fund  should  be  invested  and 
accumulated.  The  enquiry  directed  by  the  order  has 
never  been  pi*osecuted,  but  the  fund  was  invested^  and 
has  been  accumulated,  and  it  increased  to  the  amount  df 
more  than  20,00021  3  per  cent,  consols,  and  it  was  part 
of  the  estate  of  Sir  John  PameUPryce^  who  died  in  lt76« 

Sir  Edward  Manley  Pryce^  the  heir-at-law  of  Sit 
John  Powell  Pryce^  devised  his  real  estates  to  his  right 
heir,  who  was  Diana  Evors.     She  died  in  Jttne  I8O69 

leaving 
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leaving  George  Arthur  Evorsy  a  DeFendant  to  this  cause,        1 846, 

her  hdr.    There  was  for  some  time  a  doubt  whether    J^^^^v^^ 
^^  Lancaster 

^etxrge  Arthur  Evors  bad  not  an  elder  brother,  who  «. 

might hava  been  the  heir;  but  Mr.  Evors  being  in  pos-       ^^o**- 
sessioD  of  the  estates,  with  that  doubt  respecting  the 
state  of  his  &mily,  bought  up  several  incumbrances 
thenon,  which  had  been  the  debts  of  Sir  John  Pomell 
A^«?,  at  low  prices. 

•  • 

In  the  meantime,  the  bill  filed  by  Bagnall  for  a  spe- 

dfic  performance  of  the  agreement  which  he  bad  entered 

into  with  Skyrme  for  the  purchase  of  Lady  Pryc^%  estate 

ID  Berks/tire^  was  dismissed  for  want  of  prosecution.  Bag'* 

satf  died  in  1804),  leaving  Lady  Scott  and  Mrs.  Winsor  his 

coheirs,  and  Sir  William  Scott  and  Mr.  Winsor  were  his 

executors*  In  June  1804^  Bumey  and  Morgan,  who  were 

judgment  creditors  of  Lady  Pryce  to  the  amount  of  IWOL 

together  with  Lady  Pryce,  filed  their  bill  against  Sir 

WUUoM  andXiady  Scott  and  Mr.  and  ^Vfrs.  Winsor,  pray- 

if^grthat  the  contract  between  Skyrme  and  Bagnall  might 

b€.  nBeinded(a);  but  Lady  Ptyce  died  in  April  ISOB; 

aad  soon  afterwards,  Bumey  and  Morgan  filed  their  UU 

of  reriyor  and  supplement  against  the  Defendant  to  the 

<if%inal  bill  and  Sir  John  Jackson,  the  devisee  and  exe- 

catra  of  Lady  Pryce,  and  thereby  prayed,  that  all  the 

debts  of  Lady  Pryce  might  be  paid  out  of  Lady  Pryce?s 

Berkshire  estate,  or  the  purchase*money  payable  for  the 

same    By  the  supplemental  matter,  the  object  of  the 

suit  was  so  far  altered,  that  it  became  a  suit  for  the  ad- 

mipislration  of  the  estate  of  Lady  Pryce.    On  the  7th 

day  of  March  1814,  a  decree  was  pronounced,  and 

thereby  it  was  decreed,  that  the  contract  with  Bagnall 

should  be  performed;  and  the  Master  was,  amongst 

other  things,  to  take  an  account  of  what  was  due  to  the 

thdsniS  Morgan  on  his  securities,  and  also  an  account 

of 

(a)  See  Buniey  v.  Morgan^  1  Sm.  S;  St.  358. 
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of  what  was  due  to  all  other  the  creditors  of  Lady  Pfy 
and  of  all  other  incumbrances  affecting  her  estates  m 
enquire  into  and  state  the  priorities  thereof. 

• 
During  the  proceedings  under  this  decree,  the  Pin 
tiffs  Bumey  and  Morgan^  and  the  Defendant  Sir  Jo 
Jackson  died  ;  but  the  suit  was  revived  after  the  abtt 
raents  so  occasioned,  and  the  proceedings  in  the  Mi 
ter's  office  were  continued. 


It  is  now  to  be  stated,  that  Thomas  Jaques  (who  n 
party  to  the  deed  of  January  1772,  and  one  of  thctpe 
tioners,  who  in  the  suit  of  Temple  v.  Pryce  had, 
January  1785,  claimed  to  be  paid  a  debt  of  15C07L  ai 
interest  out  of  the  estate  of  Sir  John  Powell  Pryce^  ai 
who  was  one  of  the  petitioners,  by  whom  the  order 
the  21st  cH  January  1785  had  been  obtained,  and  wl 
under  that  order,  was  entitled  to  go  in  and  establish  1 
claim  against  the  estate  of  Sir  John  Powell  Pryce)^  di 
in  the  year  1790,  having  made  a  will,  which  was  dv 
proved  by  John  Bowman j  one  of  the  executors,  aloi 
and  that  John  Bowman  never  prosecuted  the  order 
21st  of  January  1785,  made  in  the  cause  of  Temple 
Pryce  :  but  twenty-five  years  after  the  death  of  his  t 
tator,  went  in  under  the  decree  made  in  the  cause 
Burney  v.  Scoiij  and  claimed  to  be  entitled  to  paym< 
of  the  sum  of  1500/.  out  of  the  estate  of  Lady  P13 
And  the  Master,  by  his  report  in  that  suit,  dated  I 
8th  day  of  August  1831,  found,  that  there  was  in  Con 
in  respect  of  the  purchase-money  of  the  estate  then 
mentioned,  the  sum  of  5735U  17.9.  Id.  Bank  S  per  ce 
annuities.  And  he  found,  that  there  were  several  su 
of  money  due  to  several  persons,  to  the  amount  in  1 
whole  of  16,623/.  8s.  7rf.,  as  creditors  of  Lady  P13 
for  principal  and  interest  in  respect  of  their  seve 
debts,  besides  the  sum  of  4727/.  4s.  10r7.,  due  to  Fran 

Morgi 


Etoss. 
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-MS^t^flu,  as  legal  personal  representative  of  John  Mor-^        1846. 

.  And,  amonirst  other  tbjn£:s.  he  found,  that  there    ^^"^"^"^ 
n  Lancaster 

due  to  Sarah  Bumcy^  as  the  legal  personal  repre-  v. 

sentative  of  JoAit  Bumey^  on  judgment,  the  sum  of 
1 OOO/L9  and,  on  bond,  dated  the  24th  of  December  1804, 
i<^  the  penalty  of  6400/.  for  securing  the  payment  of 
dSOOil  and  interest,  including  the  \000L  due  on  judg- 
naent,  and  also  found  due  to  the  personal  representative 
of*  Jaquesy  under  the  indenture  of  January  1772,  the 
pirincipal  sum  of  1500/.,  and  for  interest  on  part  thereof 
tbe  sum  of  3754/.  8s.  3rf.,  making,  in  the  whole, 
C254/.  ^$.  3d. :  and  he  also  found,  that  a  debt  of  240/. 
^^'as  due  to  the  personal  representative  of  Joseph  Hughes  ; 
^>^d  that  the  sum  of  4729/.  O5.  Ad.  was  due  to  John 
^^iemy  Deffell  on  mortgage. 

By  an  order  made  on  the  14th  o{  December  18S1,  it  was 
deferred  to  the  Master  to  ascertain  the  priorities  of  the 
charges  on  the  estate  of  Lady  Pryce ;  and  the  Master, 
^y  a  subsequent  report,  dated  the  7th  oijuly  1832,  cer- 
^fied,  that  the  debt  due  to  the  estate  of  Thomas  Jaques 
<&iul  the  personal  representative  of  Joseph  Hughes  was 
^e  first  incumbrance  t)n  the  estate,  and  the  produce 
^hereof.     The  report  was  confirmed,  and  by  an  order 
Elated  the  3l8t  cX  July  1832,  it  was  ordered,  that  out  of 
^e  10,989/1  17s.  ld.y  the  fund  then  in  Court,  the  sum 
^f  5818/1  Is.  Sd.  and  also  the  sum  of  5/.  15s.  6d.  for 
Subsequent  interest  should  be  paid  to  Jane  Bowman^ 
^e  then  I^al  personal  representative  of  Thomas  Jaques, 
^nd  that  also  thereout  the  sum  of  240/.  should  be  car- 
ried over  to  the  account  of  the  legal  personal  repre- 
sentative q{  Joseph  Hughes.     Under  this  order,  and  out 
^f  the  monies  standing  to  the  credit  of  the  cause  for 
^ministering  the  estate  of  Lady  Ptyce,  the  several 
^uros  of  5318/.  Is.  3^^.,  5/.  15s.  6t/.,  and  240/.  were  paid. 
Aim!  the  order,  after  providing  for  these  payments,  and 
Vol.  X.  M  for 
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1B46.       for  payment  of  what  was  due  to  Deffill,  directed)  that 

^■^^^^^     the  sum  of  587t  1  Is,  8A,  beinff  the  residue  of  the  fend 

V.  in  Court,  should  be  paid  to  Francis  Morgan^  towards 

£tor9.       payment  of  4795/.  195.  lOef.  the  debt  found  doe  to  ktt 

testator  John  Morgan. 

In  this  manner,  the  whole  of  the  estate  of  Ladjr 
Prtfce^  which  was  administered  in  the  suit,  was  applied^ 
without  paying  the  whole  of  her  debts,  and  parficolarly^ 
without  paying  any  part  of  the  amount  of  what  was  due 
on  the  bond  of  the  S4th  o(  December  1804,  to  the  estate 
of  John  Bumey  frcmi  the  estate  of  Lady  Pryoe. 

The  Plainti£f  is  now  the  legal  pers<Mial  representatiire 
o{  John  Burnet/,  and  appears  to  be  entitled  to  the  ddit 
which  remams  due  to  his  estate  from  the  estate  of  Lady 
Pfyce^  and  he  now  claims  to  haye  the  amount  paid  out 
of  the  funds  which  were  in  Court  to  the  credit  of 
the  cause,  originally  called  Earl  Temple  v.  Pryce.     The 
funds  constituted  part  of  the  estate  of  Sir  John  Powdl 
Pryce,  and  the  Plaintiff  says,  that  the  debts  due  to 
Jaques  and  to  Hughes  were  debts  of  Sir  John  Powell 
Pryce,  and  ought  to  have  been  paid  out  of  bis  estate^ 
and  would  have  been  paid  out  of  his  funds  in  that 
cause,  if  the  order  of  January  1785  had  been  duly  pro^ 
secuted  :   that,   nevertheless,  Lady  Pryce^   having,  by 
deeds  of  1772,  and  perhaps  by  subsequent  acts,  ren- 
dered her  estates  liable  to  pay  those  debts,  the  peradni 
to  whom  they  were  due  had  a  right  to  be  paid  out  of 
her  estate;  but  her  liabilities  and  the  liability  of  her 
estate  can  only  be  considered  as  in  the   nature  of  a  ' 
suretyship,   and  payment  of  the  debt,   primarily  dw 
from  the  estate  of  Sir  John  Powell  Pryce  the  principal 
debtor,  having,  in  fact,  been  made  out  of  the  estate  of 
one  who  was  only  a  surety,  the  latter  ought  to  be  re- 
couped or  reimbursed  out  of  the  former,  to  the  extent 

to 
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'^  trhidi  Lady  Pryc^s  estate  was  so  applied,  for  the  1846* 

/Hiiposeof  paying  to  Morgan  what  remains  due  to  the  Ij^^^^^"'^ 

^^^^^tSJohn  Morgan  on  his  mortgage,  and  next  of  pay-  v, 

«»«  what  Is  doe  to  the  Plaintiff.  ^^*'"- 

3fr.  Eoors^  admitting  in  the  result,  that  he  was  the 
'•^ir-atJaw  of  Sir  John  Powell  Prycej  and   that  the 
9f^^9Im  10s.  Id*  in  question,  was  the  accumulated  sur- 
plus of  the  purchase-money  arising  from  the  sale  of  a 
P^i^t  of  Sir  John  Powell  Pryci^s  real  estate)  after  paying 
a   laiortgage  thereon ;  and  claiming  to  be  entitled,  in  the 
ckaracter  of  heir,  if  he  had  no  other  or  better  title, 
ich  however  he  claimed  to  have,  insists,  that  Jaques 
Hughes  were  not  creditors  of  Sir  John  Powell  Ptyce  ; 
th«t  the  debts,  if  any,  were  debts  of  Lady  Pryce^  who  is 
said  to  have  been  a  very  extravagant  person,  having 
great  power  and  influence  over  her  husband.  Sir  John 
PknoeU  Prycej  who  was  blind,  incapable  of  acting  for 
biaiiel^   under    great  pecuniary  embarrassment,   and 
Ukdy  to  be  imposed  upon.     There  is  no  evidence  of 
tbe  supposed   facts  on   which   these    suggestions  ar^ 
fooaded.    It  appears,  I  think  sufficiently,  that  the  debts 
^■^ve  :teciired  by  the  deeds  of  Ja/n^ry  1772,  and  that 
^  debts  ought  to  be  considered  as  primarily  the  debts 
^  Sir  John  Powell  Pryce.    I  must,  under  the  circum- 
s^iQCQsof  this  case,  presume  that  the  deed  oi  January 
1'77S  was  daly  executed,  and  that  the  memorandum 
^BAmary  1776  was  duly  signed  by  Sir  John  Powell 
f^f  and  there  is  no  reason  to  conclude,  that  the  debt 
VIS  the  debt  of  Lady  Pryce^  though  she  executed  the 
deed,  aod  signed  the  memorandum  of  the  account, 
stating  the  sum  for  which  her  estate  was  intended  to 
be  part  security. 

But  Mr.  Boors  next  denied,  that  Bitmey  was  a  cre- 
ditor of  Lady  Prycey  and  he  suggested,  without  proving, 

M  2  circumstances 
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circumstances  from  which  he  wishes  it  to  be  eondoded^ 
that  no  consideration  was  given  for  the  bond  whidi 
Burney  held.  There  being  no  evidence  6f  thie  trulh  of 
such  suggestions,  and  the  debt  having  been  dot^'^slA^ 
blished  against  the  legal  personal  representative  of  Lady 
Pryce^  I  think  that,  upon  this  occasion,  I  am  bouncf  to 
consider  it  a  good  debt. 

Under  these  circumstances,  and  from  the  AXaM^ff^^ 
reports,  it  appears,  that,  in  consequence  of  the  payment 
of  debts  of  Sir  John  PawM  Pryce  out  of  the  estate  of 
Lady  Pryce^  the  debts  of  Lady  Ptyce^  or  at  least  ibis 
debt  of  Lady  Pryce^  has  not  been  paid»^  * 

Mr.  Evors  then  contended^  that  the  Plaintiff  came  too 
late,  and  that  his  claim  ought  to  be  barred  by  l^pse  of 
time.  It  is  not  necessary  to  consider  how  this  might 
have  been,  if  there  had  been  no  fund  in  court,  biflL,  the 
surplus  purchase-money  of  Sir  John  Powell  rPryc^$ 
estate,  which  remained,  after  satisfying  Earl  Temples 
mortgage,  was  paid  into  Court  in  the  year  17.S2.  In 
1785,  there  was  a  reference  to  the  Master  to  enqu||ie 
what  were  the  incumbrances  thereon.  That  order  was 
not  effectually  acted  upon,  till  Mr.  Evors  petitioned  to 
have  the  money  paid  to  him,  as  the  heir  of.  Sir.  tflohn 
Powell  Pryce  i  and  it  was  upon  that  occasion, .  and  i^ 
1840,  that  an  order  was  made,  for  an  enquiry  as  t^ 
incumbrances.  Under  that  order,  the  Plaintiff  nuide 
his  claim^  which  was  rejected  by  the  Master,  as  it  i^ 
distinctly  stated  by  Mr.  Gray^  on  the  ground  th^t  l\i^ 
claim  was  founded  on  an  equity.  The  Piaintifl^  vexy 
soon  afterwards,  filed  this  bill  to  establish  his  equity, 
and  I  am  of  opinion,  that  he  is  not  precluded  from 
relief  by  lapse  of  time. 

But  lastly,  Mr.  Evors  alleged,  that  having  no  notice 
of  the  Plaintiff's  claim  against  the  estate  of  Sir  J.  P. 

Pryce^ 
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-^b^bo  pnrchasedi  and  caused  to  be  assigned  to  him-       1846. 

^fi:  vflrious  judsoients  and  incumbrances  upon  the    r^^^^"^ 
.*.         ro  11       Lancaster 

^BUtoof  ofar  nfohn  P*  Jhyce  to  an  amount  exceeding  the  v. 

«n^iC  of  ibe  fund  in  Court,  ^''°"' 

^  ^  lafcl  coqcefvej  that  this  is  not  a  case  which  is  aflected 

^y  notice.    If  it  were,  there  seems  to  be  some  reason 

to  think,  that  Mr.  Evors  had  notice  of  the  circumstances 

ntvcier  whidj  the  Plaintiff's  clahn  arises,  and  for  farther 

Atrisfhotion^  I  should  direct  an  enquiry  on  the  subject ; 

fctacv  indepstidtotly  of  any  question  of  notice,  it  seems 

to"  ^in^^tiiat  w^  have  to  consider  in  what  character  Mr. 

Ezwn  became  entitled  to  the  estate;  and  if  he  became 

entitled  as  heir,  what  was  the  full  amount  and  value  of 

alt  the '  estates  wliich  he  derived  under  the  same  title, 

aiid'#h'a(f  Was'the  amount  of  the  money  which  he  paid 

Hi  aiitlsfabtiori  6f  the  charges  and  incumbrances  thereon ; 

fot^  thi6iie'siihi's  he  will  be  entitled  to  priority  before  the 

PlaftitlflT,  ii]3oh' all  the  estates,  and  if  the  estates,  exclu- 

iivieTy  df  the  particular  portion  against  which  the  Plain- 

uff's  daim  Is  tAade,  should  be  insufficient  to  satisfy  him 

Ae'khbnies  so  paid,  he  will  be  entitled  in  priority,  in 

rt«^  Weh  of  this  particulat-  flind. 

Woir  ]Vlff.J5>fclor5' became  entitled,  as  lieir  of  Diana 
2o^  atid'  thfOt^gH  her,  as  heir  of  Sir  Edward  Manley 
^n3^,ytt6'Was  heir,  and  took  subject  to  tbe  provisions 
fn'thiB  i^ill'of  Sir  John  Powell  Pryce,  as  heir-at-law  of 
<&ff^^Paxett  Prycei  and  in  his  answer  in  this  cause, 
%.J66b;'ii:1airoed  title  to  the  estate,  as  heir  of  Sir  John 


^iHfji-j    'i|     iJ-     i     .:; 

'''^iklk,''thef^dre,  the  c^eof  an  heir,' purchasing  and 
procuring  assignments  of  debts  and  incuthbrances  on 
the  estate  descended  to  him  for  less  than  their  full 
amounts.    He  \&  entitled  to  the  full  benefit  of  all  that 

Jtf  3  he 
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be  paid ;  but,  as  against  otber  creditors  on  tbe  estate^  be 
is  to  bave  credit  for  no  more  than  he  paid. 

And  on  tbe  whole,  I  am  of  opinion, 

1st  That  tbe  sum  claimed  by  Jaques^  and  paid  to*his 
legal  personal  representative,  was  and  ought  to  be  con- 
sidered as  the  debt  of  Sir  John  Fowett  Pnfce^  and  due 
from  his  estate. 


2nd.  That  the  same  having  been  paid  cmt  of  llie  estate 
of  Lady  Pryce^  her  legal  personal  representatives  ought 
to  be  considered  as  creditors  against  the  estate  of  Sir 
John  Powell  Pfyce^  for  tlie  fiiU  amount  thereof 

3rd.  That  the  money  paid  into  Court  in  tbe  cause  of 
Earl  Temple  v.  Pryce  was,  or  ought  to  be  considered  as, 
part  of  the  real  estate  of  Sir  John  Pcfwell  Pryoe^  and 
that  Mr.  Evorsj  as  the  heir^t-law  of  Sir  John  Ptnaett 
Pryce^  became  entitled  thereto,  subject  to  the  payment 
of  the  debts  chargeable  thereon. 

4th.  That  Mr.  EvorSf  having  paid  various  charges 
and  incumbrances  upon  the  estate  of  Sir  John  Pawdl 
Prycey  whose  heir  he  was,  is  entitled,  against  otber  claim- 
ants on  the  estate,  to  have  credit  for  the  full  amount  of 
the  several  sums  of  money  so  paid,  but  not  for  anj 
greater  amount  than  he  actually  paid,  (a) 

5th.  That  if  the  unsold  estates  of  Sir  John  Powell 
Prycej  to  which  the  Defendant  became  entitled  as  heir, 

are 


•  (a)  Darc^  y.  Hail^  1  Vernon^ 
49.  ;  BrathwaUe  v.  BraihwaiU, 
ib.  334.;  PhW^t  y.  Vaiighan,  ib. 
936.;  miHanu  V.  Spriftgfiild,  ib,, 
47d. ;  Long  y.  Clnplon,  ib,  464. ; 


Mcough  y.  JohsUon^  2'yenwm^ 
66. ;  1  Powell  on  Mortgaget^ 
(6th  cd.)  346.  a, ;  Morrei  v. 
Patke,  2  Aikyns,  52. 
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^'^  of  Taloe  less  than  sufficient  to  satisfy  all  the  monies        IS46» 

P^^Ubs  afi>resaid  by  Mr*  EoorSf  then  Mr.  Ewrs  is  en- 

^^^Id  to  be  paid  the  residue  out  of  the  fund  in  Court,  in 

A'^iority  to  the  legal  personal  representatives  of  Lady 

^^^yuti  but  if  the  value  of  such  estates  exceeds  the 

Assnoant  of  the  money  so  paid  by  Mr.  Evotmj  then  the 

^'^^■l  personal  representatives  ought  to  be  paid  what  is 

^^^■e  to  them^  out  of  such  fund,  in  the  first  place. 


I,  therefore^  propose  to  declare,  that  the  Plaintiff, 

the  I^pil  personal  representative  of  John  Bumeyj  is 

titled  to  be  paid  what  is  due  to  him  in  that  character, 

t  of  the  estate  of  Lady  Pryce^  and  that  the  estate  of 

ly  Pryce  having  been  exhausted  by  the  application 

it  in  payment  of  debts  which  were  primarily  due  from 

Siar  John  PamtXL  Pryce  or  his  estate,  but  for  which  the 

e^Cate  of  JjuSy  Pryce  was  liable,  the  Plaintiff  is  now 

exBtitledy  out  of  the  estate  of  Sir  J.  P.  Pryce  (subject  to 

pnor  dakns  thereon,  if  any,  and  to  the  extent  to  which 

tl>««state  of  Lady  iV^  was  applied  in  payment  of  the 

debts  of  Sir  John  Powell  Pryce\  to  have  the  estate  of 

T  ^dy  Pfyce  recouped,  in  ordier  that  the  same  may  be 

tiittw*  applied  in  satisbetion  of  her  debts  remaining  un- 

paii;  • 

Beibr  it  to  the  Master  to  enquire  and  state  to  the 
Conrt,  what  debts.and  sums  of  money  and  to  whiit 
UDoont,  which  were  primarily  due  from  Sir  J,  P.  Pryce 
^Us  estate,  were  paid  out  of  the  estate  of  Lady  Pryce^ 
nnder  the  decree  for  the  administration  of  her  estate. 

..•■'*  •  ' 

'And  let  the  Master  enquire  and  state  what  estates 

Mr.  Boon  became  entided  to,  as  heir-at-law  of  Sir  John 
P»  Pryce  J  and  what  was  the  full  amount  and  value 
thereof  in  the  whole,  and  what  charges  and  incum- 
brances the  same  were  scibject  to,  ai^d  what  sums  of 

M  4  money 
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money  and  to  what  amount  in  the  wholes  irerepaid 
Mn  Ewors,  in  cnr  towards  satisfactioo  of  sncb 
and  incambrances,  or  any  of  them,  or  in  pu 
the  same,  or  procuring  the  same  to  be  transferred 
assigned  to  him  or  to  any  other  person  for  hia^ 
use  or  benefit* 


Reserve  further  directions  and  costs,  (a) 

(a)  This  case  was  affirmed  by  Lord  Cottenkam  on  the  16th 
February  1848. 


1847. 

Upon  an  ap- 
plication to 
the  Court  to 
appoint  a 
guiurdiaaaif 
liUfm  to  an 
infant  resident 
within  the 
mrisdictiont 
his  appearance 
ia  Gonrt  will 
notbedis* 
peased  with, 
unlen  under 
special  cir* 
canistances* 


BAYNTON  V.  HOOPER. 

1|^R.  BIRD  applied  for  the  appointment  of  a  goar- 
•*•"*■•  dian  ad  litem  of  infant  Defendants,  who  were 
resident  within  the  jurisdiction,  withotit  either  a  com- 
mission or  their  personal  appearance  in  Court. 

.  There  were  no  special  circumstances  stated  for  de^ 
viatiog  from  the  usual  practice,  except  that  the  Plaimiflr 
threatened  an  attachment  The  IMaster  of  the  Rolls*  in 
the  first  instance,  bad  nmde  the  order,  but  the  Registrar, 
before  drawing  it  up,  required  that  the  nmtter  should  be 
drawn  to  the  attention  of  the  Court. 

Mr.  Bird  again  mentioned  the  case,  and  refeir^  tf> 
Drant  v.  Vause,  (a) 

The  Master  of  the  Rolls  said  he  would  consider 
the  case;  but  on  the  following  day  he  refused  the  order. 


(d)  2  Fdlr.  ^CoiLiC  C.)  524. 


The 


IN  CHANCERY.  169 

Tfce  childrea  were  brought  into  Coart  on  the  Ist  of       1847. 
Rinmyi  BSoA  m  gaardian  was  appointed  in  the  usual     ^^^^^^^ 

..-  •.  .■.- ..., .J.    ,     .-   ,  .  .  Hoopxa. 

■  tl        ill.Ji  ■■■    till    ■   I  ■>  *mm'      • -■»< .1 ■  I  I      ■  i   »■ 

HoYl^i— 8)Bie  Aiiil4>  ▼.  Palmer;  8  .RMtMm,  10. ;  ^sro«  ▼.  Fww^ 
7  Bemm,^9.;  SUUhpeU  v.  JSilotr,  lSSim.S99.i  SbuUkworlky, 
SkmiUewortk^  2  Hwre^  147. ;  Morritim  y.  Martin  (F.  C.  Wig;ram\ 
25th  3%  1846. 


1846. 

HOPKINSON  V.  ELLIS.  jvbr.  18. 

^^IR  JOHN  ELLISi  by  his  will,  after  directing  his  Held,  upon 

debts,  funeral  and  testamentary  expenses  to  be  Jheconstmc- 

P^d  by  hb  executors  out  of  his  personal  estate^  devised  that  the  real 

and^ii^thejj  his  freehold  messuage,  &c.  at  A.,  "and  ^^^^ """^ 

■?V  ^pther^.his  real  estates  whatsoever  and  wheresoevtr,  verted  out  and 
Aild  all  aii4  sii^Iar  bis  household  goods, 'V&c,  &c.,      a  testator 

**  and  all  and  singular  other  his  personal  estate  and  directed  hia 

^^l^ccts,"  to  four   trustees,  their  heirs,  executors,  &c*,  paid  out  of 

^•PW' trust,  with  all  convenient  speed,  «  to  sell  and  dis-  "'*^  pewoiwl 
^         ,.^     .         .  estate, and,  in 

P^^'oF  abd  eomerl  into  Aioney  all  and  singular  his  a  subsequent 

*«ud'lp^  atid  personal  estbie  and  effects,'*  &c,,  **  and  by  afed'fo'iif 

fl^iHIt^f  the  monies  arising  from  such  sale  and  conveii^  composed  of 

^^mlb  money  of  his  said  real  and  personal  estate  and  ^^^^. 

cBfects,  in  the  first  place,"  to  pay  the  expenses  attending  ™W,  on  the 

tt      t       t  «  •      t»        11  context,  that 

such  sale  and  conversion,    and  the  current  expenses  the  latter  di- 

if  ttfebifin^  the  trusts  of  his  will  and  funeral  and  test-  ^^^  P^- 
smentary  expenses,  and  his  just  debts,  aUd  to  invest  in      Costs  of 
the  consoU  sufficient  to  produce  SOO/.  a  year  for  J.  C.  !^|?'^]!L!!*'^^^^ 
lox  life,  and  after  her  decease  to  pay  the  principal  as  able  pro  rata 

she'sliould  appoint,  and  in  default,  to  her  next  of  kin.      fund  com- 
posed of  realtjr 

And  upon  further  trust  to  pay  a  pecuniary  legacy,  JJ^nalty." 
and  to  purchase  a  number  of  life  annuities,  which  the 

testator 
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testator  specified  He  then  proceeded  as  follows :  < — 
^  Aod  I  direct  that  the  said  annuities  shali^  ifpossiUe^ 
be  purchased  from  government  on  the  usual  termst  but 
if  not^  then  from  some  good  and  respectable  insurance 
office;  or  if  my  trustees  shall  deem  the  same  more  ad- 
visable,  the  same  annuities  may  be  secured  iby  an  io-Test^ 
ment  in  the  funds,  of  a  sufficient  sum  of  money  out  of 
the  proceeds  of  my  real  and  personal  eskite,  but  so  as 
not  to  charge  the  said  real  estate  therewithi  which  sumSf 
as  the  said  annuities  fall  in,  shall  sink  into  and  form 
part  of  my  residuary  personal  estate.'' 

The  testator  then  gave  certain  legacies  out  of  *^  his 
said  real  and  personal  estate^"  and  amongst  them  one 
to  7*.  E.  E.  C.  upon  her  attaining  the  age  of  twenfy«* 
one  years,  but  if  she  should  happen  to  depart  this  life 
under  that  age,  to  pay  the  same  legacy  or  sum  unto 
her  father,  if  living,  immediately  after  her  decease;  but 
if  he  should  not  survive  his  said  daughter,  that  the  s^d 
legacy  of  200/.  should  sink  into  and  form  part  of  the 
residue  of  his  personal  estate.  And  he  directed,  that 
the  whole  of  the  said  legacies,  annuities,  and  bequests 
should  be  paid  to  the  said  resptetive  legatees  free  of 
legacy  duty,  which  be  directed  should  be  paid  out  of 
his  personal  estate. 

The  testator  then  gave  twelve  legacies  to  different 
charities,  varying  in  amount  from  20002.  to  250/.  each, 
which  it  is  unnecessary  here  to  enumerate ;  and  he  di- 
rected, that  the  charitable  bequests  should  be  paid  free 
of  legacy  duty,  which  he  directed  should  be  paid  out  of 
his  residuary  personal  estate. 

And,  lastly,  to  pay  so  much  of  the  residue  ^*  of  his  real 
and  personal  estate  or  the  proceeds  thereof,"  after  pro- 
viding for  his  debts,  legacies,  annuities,  and  bequests^ 

and 
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Mad  tkm  es^ses  of  4be  trusts,  as  shouici  not  exceed  18M. 
SOOOLf  to  the  Plakitiff  JSifi^  Caticr;  ^  and  should  there 
be  any  surplus  of  such  residue  beyond  the  said  sum  of 
800QL  sterling^  then  upon  trust  to  pay  the  whde  of 
h  surplus  into  the  hands  of  sudi  treasinrer  or  traa- 
for  the  time  being  of  any  needful  charitable  instir- 
tioQSf  fak  said  trustees  might  in  their  discretion  select, 
for .  the  OSes  and  purposes  thereof."  He  appointed  the 
Inuiteea  executors. 

The  testator  died  in  1839,  possessed  of  real  estate 
and  of  pure  and  mixed  personalty. 

^    i^w..  Turner  and  Mr.  Wiikoekj  for  the  Pk'mtifi,  the 


^iAxm.KindersIeu  and  Mr.  Teed^  for  the  heir-at-law, 

^8^^^^  tlutf  there  had  been  no  conyersion  of  the  real 

estate  into   personalty;  that  the  debts  were   payable 

out  of  the  pen^onal  estate  exclusively;  and  that  so 

much  of  the  charity  legacies  as  were  payable  out  of 

the  real  estate  failed;  and   that  that  portion   which 

constituted  pure  realty  belonged  to  the  heir ;  and  that 

the  mixed  realty,  or  the  personalty  savouring  of  realty, 

to  the  next  of  kin.     They  cited  Smith  v.  Claxton  (a), 

inioH  ▼.  Chapman,  (b) 

Mr.  Botg>eUf  Mr.  RoU,  and  Mr.  Renshaie,  for  the  next 
of  kio,  argued  that  the  effect  of  the  will  was  to  convert 
the  real  estate,  out  and  out,  into  personalty :  that  it  was 
Dot  necessary. that  a  testator  should  say,  <'  I  disinherit 
my  heir  in  favour  of  my  next  of  kin,''  but  that  it  was 
sufficient,  if  it  could  be  collected  from  the  whole  will, 
that  the  testator  intended  his  realty  to  acquire  the  cha- 
racter 
(m)  4  Mad.  484.  (6)  1  Vet.  sen.  108. 
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1846.        racter  of  personalty.    Tbey  commented  on  tbe  will^  and 
^^"^^^"^"^     relied  on  the  direction,  that,  as  the  annuities  fell  in.  the 
r.  investment  in  the  fcnids  to  secure  them,  whtdi  Were  to 

be  raised  out  of  tbe  real  and  personal  estate,  sbMld-'siitk 
itktohxs  personal  estate*  *'' 


Elus. 


'■i   .»  •^■-li  n  ..  ^ 


They  a!^  argued  that  die  testator  had  irTiewHy  'ibtlt,1!iD^ 
th^  expression  ^personal  estate,^  he  meaiii^tb^'-tettctf 
fund  composed  of  the  produce  of  the  ^  real  aiird'^i^^ 
sonal  estate  and  effects/'  and  that  ther^fbre  hkf  d^lbb 
and  funeral  expenses  ought  to  be  paid,  under  the  ex- 
press trust,  out  of  tbe  common  fund  ariaing  firom  the 
real  and  personal  estate  (a),  and  not«ut  of  tbe 'personal 
estate  exclusively,  as  directed  in  tbeifbnnei^'paffttof^tiie 
will.  ■-''  .'••  ^'t- 


■  ? . .  .  ■> '  ♦ 


Tbey  cited  By  am  v.  MwUon  {b\  PkUMpnv.J^nllips  (f^ 
Countess  of  Bristol  v.  Hungerford  {d)y  Sogers  t.  Rdgsrsifjii^ 
Priichard  v.  Arbauin  (g),  Mann  v.  BttrUngham  (k\  -Gife 
leU  V.  Hobson{i)j  Sturge  r.  Dimsiale  {k)y  JTie  PUhnfi^ 
thropic  Society  Y»  Kewqh  ij)  .  •     ^  .; 

Mr.  Wray^  for  the  Attorney-General. 

Mr.  Zn  Lowndes,  for  a  charitable  le^tee. 


The 


I.  -.  1 . 


'   (a)  Sec  RoberU  v.  Walker,  1  {d)  2  Vern.  645. 1 

Ruts.  4-  MjfL  752. ;  Dutik  v.  {e)  3  P,  Wms.  ifeS. 

Femter,  '2  Ifusi.  4*  iify/.  557.;  (^)  9  Jhuf.  456.   ' 

Stacker  r.  IfcrMt,   3   Beavan^  (h)  1  ATcni*  23A«  :•••*{ 

47».;    &/^    V.   Chailaway,     3  (0  3  Jfy. 4" iT.  517. 

Be/mm,  576.  (Ar)  6  J^rav.  462. 

(h)  1  iiuM.  4-  iii^  5a^  (/)  4  J^m^.  58i. 

(c)  I  J^4'ir.649. 


:i: 


CASES  IN  CHANCCKY.  173 

7%  MAiBTEH  ^Mtf  Rolls.  1846. 

7!l^  testator,  intended  to  dispose  of  the  whole  of  Hopkinson 
his  cilateii.and  it  is  therefore  perfectly  clear,  that  he  hl^'u. 
bad  no  object  or  intention  beyond  that  which  he  has 
expressed  by  his  will.  He  intended  to  provide  for  the 
(laym^  pJTjbis  ikbtSs  legacies,  and  annuities;  and  to 
giivp:  ^t))Qritj  to  his  trustees  to  apply  any  surplus  which 
renaaiiie^  infter  answering  those  purposes,  to  charities 
to  file  s^Ucted.  by  diemselves. 

I 

He  commences  his  will,  by  directing  that  his  debts 
tbc^  abpidd  be  paid  out  of  his  personal  estate.      He 
ibeii'pfoeeeds.tD  direct  the  means  by  which  the  whole 
of  the  objects  he  had  in  view  by  the  will,  beyond  the 
payment  of  his  debts  &c.,  should  be  carried  into  effect, 
suid  fi9F>that  purpose,  he  gives,  in  the  largest  possible 
(^nii%  t6  his  trustees  and  executors,  the  whole  of  his 
^Ute  both' real  and  personal,  upon  the  trusts  and  to 
^  Sat  the  several  intenta  and  purposes  thereinafter  ex- 
pressed and  declared  concerning  the  same. 

For  those  ol^cts  iind  purposes,  and  as  the  first 
means  of  effecting  them,  he  directs  the  trustees  to  sell 
snd  convert  intotnorfey,  the  whole  of  his  real  and  per- 
sonal estate;  then  he  directs  the  application   of  the 
money  to  arise  from-4be  sale^  first,  in  payment  of  the 
expenses  of  the  sale ;  next,  in  payment  of  the  general 
cSj^nses  of  executing  the  trusts  of  his  will,  and  his 
funeral  and  testamentary  expenses  and  just  debts;  and, 
10  the  ne;}^  plaqe,.to  lay  out  and  invest  the  sums  neces- 
sary for  sed^rmgapquities,  and  sp  on,,  to  the  effect  I  have 
before  mentioned,  -    In  the  course  of  his  will,  he  uses 
expressitids  Which  shew  sometimes  that  he' treated^ the 
combined  fupd  as.r^/  and  personal  estate,  and,  upon 
one  or  two  occasions,  shewing  he  considered  ic  to  be 

personal 
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personal  estate ;  for^  after  ptaialy  directing  oertaiD  mods 
to  be  taken  out  of  the  common  fund  composed  of  bis 
real  and  personal  estate^  and  invested  for  Uie  security 
of  the  annuities,  he  says,  that  when  the  annuities  drop 
they  are  to  sink,  — into  what?  Not  into  bis  real  and 
personal  estate,  but  into  his  residuary  personal  estaite^ 
I  think  it  manifest,  under  these  circumstances,  that  ybo 
cannot  come  to  any  particular  conclusion  upon:  the  first 
part  of  his  will  alone,  whereby  he  has  directed  his  debu 
&C.  to  be  paid  out  of  his  personal  estate ;  because,  when 
you  come  to  look  at  his  modus  operandi^  and  see  how 
he  intended  his  object  to  be  effected,  you  find  be  tresti 
the  common  fund  arising  firom  the  confersion  of  bis 
real^nd  personal  estate  into  money  as  his  common  per-^ 
sonal  estate. 


Questions  of  this  sort  are  always  of  difficult  construe^ 
tipn,  and  plausible  reasons  are  offered  on  both  sides. 
But  it  would  be  refining  too  much  to  say,  that  thn 
distinct  direction  to  constitute  obe  common  fund,  and 

• 

to  pay  the  debts  and  expenses  out  of  thiat  one  common 
fund,  is  to  be  altered,  by  the  common  direction  at  the  be- 
ginning of  this  will,  for  thepayment  of  the  testator's  debts 
out  of  his  personal  estate.  I  think,  therefore^  I  must 
consider  this  as  a  mixed  fund.  Being  a  mixed  fund,  th^ 
lipplication  of  it  is  perfectly  clear.  You  cannot  sppljf 
any  part  of  it  which  arises  from  the  real  estate  or  chattels 
real  to  charity :  therefore  so  much  of  the  charitable  be* 
(|uests  payable  out  of  the  common  fund  as  would  hSLYe 
to  be  supplied  out  of  realty,  chattels  real,  or  money 
connected  with  land  will  fail.  But  for  whdse  prcAt  or 
benefit?  Mr.  Wray  has  stated  the  mle  with  tlie'mCM 
perfect  correctness.  Where  the  purposes  intend^  by 
the  testator  to  any  extent  fail,  you  are  to  consider  what 
is  the  resulting  trust.  The  resulting  trust  isdiflbrent  as 
to  the  different  species  of  property.    So  far  as  it  conmtt 

of 
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of  (>u»e  personalty  or  of  chattek  real,  it  goes  to  the  next 
of.kin;  but  ao  far  as  it  arises  from  real  estate  sold,  or 
to  bcLaold  for  efifecting  the*  trusts  of  the  will,  it  goes  to 
the  iMin 


1B4£. 


HoPKiNfOir 

V, 

Elus. 


-K.  queslioB  is  made  m  this  case,  whether  that  is  the 
in^ie  ki;  which  the  surplas  is  to  be  disposed  of,  i^ecaose 
it  is.eaUf  that  there  b  to  be  foand,  in  the  will^  a  plain 
inttblioa  to  oonvert  the  real^  oat  and  out  and  for  all 
purposes- whatsoerer :  if  it  be  con?erted  out  and  out  for 
aU  porposea  whatsoever,  that  is,  for  all  purposes  w^hich 
^^d  attach  to  personal   estate  in  the  hands  of  the 
tettttor^  then  indeed  there  would  be  something  in  the 
ttiweiit;  but*  it  is  not  so.    It  Qiay,  in  one  sen9e,Ji>e 
converted  out  and  out  into  personal  estate  to  all  in- 
tents and  purposes ;  for  it  would  not,  in  the  hands  of 
^  dooee  or  If^te^  taking  by  the  direaion  of  the 
t^sUftor,  fbe  isonui^ed  otherwise  than*  as    persons! 
estate :  and  he  takes  it  aa  personal  estate,,  as  was  pointed 
oQtin  the  case  referred  to  before  Sir  John  Leach.     But 
^k  is  clear,  that  the  testator  had  no  purposes  beyond 
those  expressed  in  his  will.    He  directed  the  conven- 
^^  into  mon^,  in  order  that  it  might  conveniently 
^  applied  tn' the  manner  directed  hy  his  will,  and  not 
'''f  any  other  purpose  whatever ;  and  therefore,  to  de* 
ternuae  whether  it  is  to  go  to  the  heir  or  the  next  of 
^  ve  are  only  to  consider  the  nature  of  the  resulting 
tfost,  which  depends  on  the  nature  of  the  property. 
I  hwre  no  reason  to  suppose,  that  the  next  of  kin 
have  a  right  to  any  portion  of  the  fund  arising  from 
tbe  real  estate;  they  take  that  portion  which  arises 
from  the  mixed  personalty,  but  not  that  arising  from 
tile  real  estate. 


The  charity  legacies  must  be  paid  pro  ratd ;  and  the 
parties  had  better  adopt  the  form  of  decree  settled  in 

the 
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the  Aitomof^General  v.  Winchelsea.  {a)  I  believe  it 
been  followed  ever  since,  and  it  is  better  not  to  dev 
from  it)  unless  any  special  circumstances  require  it. 

So  Far  as  the  residue  consists  of  pure  personalty, 
executors  are  to  apply  it  to  charitable  purposes 
cording  to  their  discretion ;  and  they  are  at  Iibert3r 
they  think  fit,  to  apply  it  to  making  good  the  cha 
legacies  given  by  the  testator  to  the  extent  to  whm 
they  have  failed  by  the  application  of  the   Morton 
Act.     That,  I  think,  is  the  best  way  to  do  it. 

The  costs  must,  of  course,  be  paid  out  of  the  fa: 
pTQ  raid :  I  think  you  will  find  that  was  the  colv  ' 
followed  in  the  Attorney^General  v.  Winchelsea. 

I  should  have  been  very  willing  to  hear  any  crs* 
which  there  may  be  on  the  first  point,  if  I  had 
doubt  about  it ;  but  I  have  not. 

Mr«  Kinderslejf  said,  he  did  not  ask   the  Courf 
reserve  its  judgment  on  that  point. 

(fl)  Setmi  on  Decreet,  130.,  and  3  B,  C,  C,  p.  373. 
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,  ..PaXTS  «.  WHiTMORE.  j^  ^  ^ 

}Ut  answer,  in  ibis  case,  was  filed  on  the  5th  of  ?J5L^^*"  ^^ 
;     ..^^  ^^f^  and  became  sufficient  on  the  16th  of  limit  the  time 
•^!  The  four  weeks,  within  which  the  Plaintiff  might,   ]!^'**'°  ^^'^^^ 

•.  •     ^  o   ^    an  applicAtion 

^■Kler  tl^  66th  General  Order  of  Afoy  1845  (a),  have  ob-  for  an  order  to 

^^ined  an  order  of  course  to  amend,  expired  on  the  14th  ^i^g  ^^  ^1^^ 

^F  July.     After  this,  the  Plaintiff  could  not  obtain  an   Master. 

^rder  U>  amend,  without  an  affidavit,  as  required  by  the  expiration  of 

^3th  Order,  shewinir  the  materiality  of  the  amendment,  ^®  ^^^  ^^^ 
'  °  .  '  ^        obtammgan 

tid  that  it  could  not,  with  reasonable  diligence.  Have  Order  or 

n  sooner  introduced  into  the  bill.  amend  \^e 

Plaintij^  being 

The  Plaintiff,  as  he  alleged,  miscalculated  the  time  ^^^  ^^  affi- 


ithin  which  the  application  ouirht  to  have  been  made,  J**^'  required 

^^  .  <^  by  the  68th 

<^<)<1  the  case  being  such,  that  the  affidavit  directed  by  Order,  applied 

^b«  68th  Order  could  not  be  made,  he  gave  notice  of  fo  the  Court, 
fT'  •  .  .  '         o  ^  in  the  first 

tion  for  leave  to  amend*     ^e  stated  the  inadvertence  instance, 
miscalculation,  by  which  the  time  had  been  allowed  ^^^J^^^ 
elapse,  and  such  facts  as  could  properly  be  supported  amend,  and 
*^y  affidavit.     The  Defendant  did  not  appear,  and  the  order  on  affi- 
^^»"der  was  made  by  the  Master  of  the  Rolls  on  the  ^^P^^^J^er- 

«^,_^_         _  «»t.r  ox  #.  ^^®'     Held, 

^^ct  of  November^  on  affidavit  of  service  of  the  notice  of  that  the  order 

ttlotion.  was  irregular, 

and  It  was  dis* 
charged, 

Mr.  Teed  and  Mr.  Blunt  now  moved  to  discharge  the  ^^.  that 

**  the  applica- 

^^**€3er  for  irregularity,   contending,   that  the.  case    of  tion  ought  to 
^^^Tist's  Hospital  V.  Grainger  (b)  had  decided,  that  all  JfJe^J^jh^ 

^Implications  for  leave  to  amend  under  the  68th  Order  Court,  under 

^  the  2l8t 
^^^   Order,  to 

(a)  Ordmet  Can.  308.  (6)  1  PkUIips,  634.  enlarge  the 

time  for  ob- 
tainiiigthe  order  to  amend  without  the  special  affidavit. 

you  X.  N 
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were  to  be  made,  in  the  first  instance,  to  the 
and,  secondly,  that  the  affidavits  did  not  state 
amendments  could  not,  with  reasonable  diiigen< 
been  sooner  introduced  into  the  bill,  as  was  reqi 
the  68th  Greneral  Order. 


Mr.  Trtmet'i  for  the  Plaintiff,  contended,  tha 
inadvertence,  the  affidavit  could  not  be  made,  the 
had  no  jurisdiction,  and  that  the  application  was 
fore,  of  necessity,  made  to  the  discretion  of  the  ( 
the  first  instance,  who  alone  had  power  to  relax 
and  grant  the  application. 

Mr.  Teedj  in  reply,  referred  to  the  S  &  4  WC  - 
5.  IS.,  which  enacts  that  all  applications  for  1 
amend  shall  be  made  to  the  Master. 

T7te  Master  qftke  Rolls  sdd  he  would  i 
the  case. 


Jaru  28.  T/ie  Master  of  ike  Rolls. 

This  is  a  motion  to  discharge,  for  irregula 
order  for  leave  to  amend  the  bill. 


The  answer  of  the  Defendant  having  been 
the  5th  of  May  1846,  was  not  excepted  to,  a 
therefore,  to  be  deemed  sufficient  on  the  expir 
six  weeks,  or  on  the  16th  of  June. 

Within  four  weeks  after  that  time,  or  until  I 
of  c7tt/y,  the  Plaintiff  might  have  obtained  an  < 
amend  the  bill,  on  the  affidavit  mentioned  in 
67.  (a)     After  the  14th  of  July ^  the  Plaintiff  wf 


(a)  Ord.Can.2m. 
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fo  obtain  an  order  for  leave  to  amend,  without 
an  affidavit  to  the  efiect  mentioned  in  Order  68. 

The  case  being  such,  that  the  affidavit  directed  in 
Order  68.  coold  not  be  made,  the  Plaintiff  applied 
specially  to  the  Court,  for  leave  to  amend,  stating  the 
inadvertence  or  miscalculation,  by  which  the  time  had 
been  allowed  to  elapse,  and  such  facts  as  could  properly 
be  supported  by  affidavit 

The  Defendant  did  not  appear  on  the  motion,  and 
the  order  asked  for  was  obtained. 

I  am  of  opinion  that  the  motion  ought  not  to  have 
been  granted,  and  that  it  must  be  discharged  for  irre- 
gularity. 

In  certain  cases,  the  Court  has  made  orders  for  leave 

to  amend,  though  not  applied  for  in  the  manner  directed 

by  the  statute.  {Sk^  fF.  4.  c.  94.  ss.  18.  &  14.)    This 

bas  been  done,  on  the  notion  that  thereby  the  general 

^jea  of  the  statute  was  better  promoted,  than  could 

have  been  done  by  a  rigid  adherence  to  its  letter,  {a) 

The  present  is  not  one  of  those  cases ;  and  the  Orders 
of  Uay  1845  do  not  limit  the  time  within  which  the 
application  is  to  be  made  to  the  Master,  but  do  provide, 
^at  after  a  limited  time,  which  in  this  case  has  elapsed, 
^e  order  is  not  to  be  made  without  an  affidavit  to  the 
^ect  therein  mentioned. 
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The  Order  21.(6)  reserves  to  the  Court  the  power 
^f  enlarging  times ;  and  upon  an  application  made  for 

the 


(a)  See  Sirickland  v.  Strick- 
^■^  4  J?e»mifi,  146. 


(b)  Ord.  Can.  292. 
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1847.       the  purpose,  in  proper  cases,  that  power  will  be  exei 
p^^        cised  on  proper  terms. 

If  the  application  on  which  the  order  now  in  questi 
was  made  had  been  of  that  nature,  I  am  not  prepar* 
to  sa}s  that,  on  the  same  principle  on  which  the  Coia 
has,  in  other  cases,  held  itself  not  bound  to  adhere  ' 
the  words  of  the  statute  against  its  spirit,  the  orcJi' 
might  not  have  been  made.  Upon  that  point,  howev 
I  give  no  opinion  at  present. 

The  application  was  directly  and  simply  for  leave 
amend,  and  was  made  on  affidavit  of  service,  and  the 
fore  under  circumstances  which  did  not  regularly  all 
of  any  deviation  from  the  notice,  (a) 

I  must  grant  this  application,  except  as  to  that  pai 
it  which  asks  that  the  bill  may  be  dismissed. 

That  part  of  the  notice  may  be  renewed,  if,  after 
lapse  of  a  reasonable  time,  the  Plaintiff  shall  not  ap 
for  and  succeed  in  obtaining  an  order,  by  which  he 
be  relieved  from  the  difficulty  in  which  he  is  placed. 

(a)  See  Cwmhe  v.  Ramsat/,  2  PhW.  168. 
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/»  re  NEATE.  j^,  „, 

N  August  1846,  the  petitioner,  Mr.  Poore^  became  The  bill  of 
entitled  to  a  sam  of  16,666/1  standing  in  the  name  citor^suX- 
four  trustees*    Beins  desirous  of  bavinip  it  transferred  livered  on  the 
bim,  he  applied  to  the  trustees  for  a  power  of  at-  vcmber,  and 
Forney,  which  it  was  agreed  should  be  given,  on  his  ^?|JlLi?J^ 
^^cecutiDg  to  them  a  proper  release.  paid,  after 

some  deduc- 
tions, by  the 

Mr.  Neatej  the  Respondent,  acted  for  three  trustees ;  solicitor  of  the 
fourth  trustee  was  represented  by  another  solicitor;  ^  he  alieged/ 

the  Petitioner,  the  cestui  que  trusty  by  Mr.  JVaugh.    under  protest. 

A  petition  for 
taxation  pre- 

On  the  27th  of  Naoember,  Mr.  Neaie  delivered  his  bill  ■«"5«^  ^^^  5^« 

ceUm  que  truH 

r  preparing  the  release  &&,  amounting  to  16/.  6s.  Sd.  in  January 
^liich  was  objected  to  by  Mr.  fVaugh.     Ultimately,  on  JbSilSwSi 
'^he  10th  of  Decembef'i  the  bill,  voluntarily  reduced  to  costs. 
1 3Z,  was  paid,  Mr.  Neaie  declining  to  deliver  over  the  pui^  I3  ^^  11 

lK>^er  of  attorney  unless  on  payment  of  his  costs.  P»"l  *>**i  "•  ^^} 

to  be  referred 

for  taxation ; 

On  the  8th  of  January,  a  special  petition  was  pre-  "P^  special 

•^  '  '  *^        circumstances 

tented  by  Mr.  Poare^  for  the  taxation  of  the  bill,  on  and  grounds 
^e  ground  tliat  it  had  been  paid  under  pressure,  and  JJJ®tj|i^'Ji*'j^e 
^fter  protest.     The  Petition  stated  that  the   bill  con-  out  of  this 
lained  unreasonable  and  extravagant  charges,    which      ^ 
^ere  specified:  and  it  also  complained  that  the  cestui 
{ttf  trust  had  been  put  to  the  expense  of  two  sets  of 
costs,  in  consequence  of  the  employment,  by  the  trusteeSf 
of  two  solicitors. 

Mr.  Greene^  in  support  of  the  petition,  argued,  that 
payment  bad  been  obtained  under  pressure  arising  from 
the  necessity  of  procuring  a  transfer  of  the  funds  before 

N  3  the 
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1M7*  the  closing  of  the  transfer  books,  which  took  place  on 
the  10th  of  December^  and  was  made  under  protest; 
that,  as  there  were  over-charges,  the  solicitor  ought  tc 
shew  reasons  why  the  over-payments  should  not  be 
ascertained  and  repaid. 

Mr.  Tiimer,  eofUrdj  argued,  that  the  Petitioiier,  hav- 
ing had  the  full  opportunity  of  taxing  the  bill  between 
the  27th  of  November  and  the  10th  of  December,  and 
having  theii  voluntarily  paid  it,  through  an  indepeodenf 
solicitor,  and  after  $ome  deduction,  was  not  entitled  t€ 
open  this  settled  account.  That  as  to  pressure  there 
had  been  none ;  that  ^*  protest,**  if  it  had  really  taken 
place,  was  of  no  avail ;  and  that,  as  to  the  employmenl 
of  two  solicitors  by  the  trustees,  the  Respondent  was 
not  answerable  to  his  clients,  and  much  less  to  the 
Petitioner. 

Mr.  Greene,  in  reply. 

The  Master  of  the  Rolls. 

In  this  case,  the  relation  of  trustee  and  the  cesiui  que 
trust  existed  between  four  persons  and  the  Petitioner 
Poore ;  the  relation  of  solicitor  and  client  between 
Neate  and  three  trustees,  and  relation  of  solicitor  and 
client  between  the  fourth  trustee  and  other  solicitors ; 
that  is  the  state  of  the  case. 

The  petition  prays,  that  a  bill  which  has  been  paid 
may  be  taxed ;  and  it  is  asked,  that  I  may  adhere  to 
the  general  rule,  that  a  paid  bill  may  be  taxed  unless 
there  be  some  reason  against  it.  There  is  no  such 
general  rule.  The  general  rule  is,  that  a  paid  bill  is 
not  to  be  referred  for  taxation,  and  a  case  is  taken  out 
of  that  rule  only  by  special  circumstances,  and  on  special - 
grounds.     It  is  not  the  rule,  that  special  reasons  ought' 

to 
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to  be  sbeirn  why  a  paid  bill  is  not  to  be  taxed,  but,  on        1847. 
the  coDtraryy  why  the  bill  ought  to  be  taxed. 

I  think  that  the  Petitioner  has  been  subjected  to  con- 
siderable hardship,  because,  by  this  want  of  agreement 
between  the  trustees,  he  has  had  to  pay  two  solicitors 
wben  one  might  have  been  sufficient.  He  comes  as 
ceshd  que  trutt,  asking  that  the  bill  may  be  taxed ;  the 
taxation  is  to  take  place  not  as  between  him  and  the 
solicitor,  but  as  between  the  solicitor  and  the  trustees 
his  clients;  and  the  question  is,  if  the  trustees  them- 
selves could  obtain  the  order,  which  is  now  asked,  not 
by  them,  but  by  a  party  deriving  his  power  to  tax  solely 
under  the  statute. 

I  have  stated,  over  and  over  again,  that  the  statute 
does  not  alter  the  relation  between  solicitor  and  client ; 
luid  though  it  gives  the  cestui  que  trust  a  right  to  tax  a 
bill  which  is  payable  out  of  his  monies,  yet  it  does  not 
entitle  him  to  say,  that  the  solicitor  is  not  entitled  to  re- 
ceive all  that  is  due,  as  between  him  and  the  trustees, 
Us  clients. 

The  bill  was  delivered  on  the  27tb  of  November.  It 
was  the  subject  of  considerable  discussion:  some  part 
^as  uken  off,  and  the  bill  was  paid  on  the  10th  oi  De- 
cember under  protest.  Protest,  I  must  again  repeat,  is 
nothing,  unless  there  are  other  circumstances  which 
justify  a  taxation  after  payment.  It  is  material  only 
^  shewing  that  the  parties  are  inclinejd  to  quarrel  with 
the  bill ;  but  I  do  not  know  what  it  amounts  to,  ex- 
<^ept  as  notice  to  quarrel  with  the  bill  if  the  facts 
i^ke  it  expedient  and  right  to  do  so.  Then  as  to 
^e  employment  of  two  solicitors,  have  I  a  right,  under 
^e  statute,  to  visit  upon  the  solicitor  employed  by 
three  trustees  the  consequences  of  a  disagreement  with 

N  ^  the 
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the  fourthi  and  that  too  al  the  instance  of  the  ceshu  que 
irtist^  who  has  no  such  right  under  the  statute ;  and  has 
the  cestui  que  trttst  a  right  to  say  to  the  solidtor  em- 
ployed by  the  trustees,  ^  you  shall  not  have  what  you 
have  earned  from  your  client,  because  it  would  not  be 
allowed  as  between  roe  and  my  trustees  ?  "  I  think  not 
The  Petitioner  has  misconceived  his  rights,  and  his  pe- 
tition must,  therefore,  be  dismissed  with  costs. 


•/m.  28. 

Aputy  ob- 
tained from 
the  Court, 
after  answery 
the  common 
order  to 
amend. 
Afterwards, 
and  within 
four  weeks 
after  the  last 
answer  was 
sufficient,  he 
obtained  an 
order  of  course 
to  amend. 
Held,  that 
such  order 
was  irregular. 


EDGE  V.  DUKE. 


l^N  the  13th  ofjuly,  and  before  answer,  the  Plaintiff 
^^  obtained  an  order  of  course  to  amend  without  pre- 
judice to  the  injunction,  (a)  The  last  answer  was  filed  on 
the  7th  of  October ;  and,  under  the  66th  Order  (6),  the 
Plaintiff  was  entitled  to  an  order  of  course  to  amend, 
within  four  weeks  after  the  last  answer  was  to  be  deemed 
sufficient,  or  within  seventy  days  after  the  last  answer 
had  been  filed,  excluding  the  vacation,  (c)  This  would 
expire  on  the  20th  of  January.  In  the  mean  time  and 
on  the  23d  of  November^  the  cause  being  attached  to 
the  Court  of  the  Vice-^Chancelior  of  England^  two  mo- 
tions were  made,  the  one  by  the  Defendant  to  dissolve 

The  Masters  ^^  common  injunction,  and  tlie  other  by  the  Plaintiff 
have  no  juris-  •*  "^ 

diction  to  give  to  amend   without  prejudice  to   the  injunction.      The 

liberty  to  Vice-Chancellor  dissolved  the  injunction ;  and  though 

the  Plaintiff  was  not  entitled  to  the  order  asked,  the 
Court  gave  him  liberty  to  amend  his  bill  generally. 

The 

(a)  See  60th  Order  of  3%,  1845,  Art.  3U  Ord.  Cmu  886^ 

1845.     Ord.  Can.  306.  and  14th  Order  of  May^  1845. 

(&)  Ord.  Om.  308.  Ord.  Can.  876. 
(c)  See  16th  Order  of  3%, 


amend  with- 
out prqudice 
to  an  injunc- 
tion. 

The  Master 
of  the  Rolls 
hasi  no  juris- 
diction, in  a 
Vice^Qian- 
cellor^s  causey 
to  order 
amendmeots,  made  under  an  irregular  Kolls*  order,  to  be  taken  off  the  file. 
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The  Phintiff  a{q)ealed,  and  the  order  to  araend  was  not        1847. 

.  On  the  8th  of  Januarjf^  and  before  the  expiration  of       Dvke. 
the  time  limited  for  obtaining  one  order  of  course  to 
wnencl,  tbe  Plaintiff  obtained  at  the  Rolls  an  order  of 
course  to  amend  bis  bill. 

.  Mr.Agg,  for  the  Defendant,  now  moved  to  dis- 
cbarge the  order  of  the  8th  oi  January^  and  to  take  the 
amendments  off  the  file.  He  argued,  that  under  the 
66th  Order,  a  Plaintiff  was  only  entitled  to  one  order 
of  course  to  amend,  that  b,  without  the  affidavit  required 
b;  the  67th  Order,,  and  that  this  was  a  second,  obtained 
against  the  rules.  That  the  second  order  was  irregular, 
though  the  first  had  not  been  acted  on :  Brooks  v.  Ptir* 
/or.  (a) 

.  Mr,  Turnery  corUrdy  argued,  that  this  wns  the  first 
order  of  course  to  amend,  the  former  having  been  made 
upon  a  special  application  to  the  Vice-Chancellor ;  and 
that  as  it  had  been  obtained  within  the  month  limited 
by  the  66th  Order,  it  did  not  require  to  be  supported  by 
the  affidavit,  and  was  regular. 

Secondly;  that,  as  the  cause  was  attached  to  the  Vice- 
Cbancellor  oi  England^  this  branch  of  the  Court  had  no 

jurisdiction  to  order  the  amendments  to  be  taken  off  the 
file. 

The  Master  of  the  Rolls. 

I  think  that  this  order  is  irregular.  The  first  order 
of  course  to  amend  was  before  answer,  and,  therefore, 
It  la  unnecessary  for  this  purpose  to  take  any  further 

notice 

{a)  4  Beavan,  494. 


186  CASES  IN  CHANCERY. 

1847«  notice  of  it  But  after  the  last  answer  had  come  in^  two 
special  motions  were  made  before  the  Vice-Chancellor, 
of  England,  one  to  dissolve  the  injunction,  and  the  other 
for  leave  to  amend  without  pr^udice  to  the  injuDction. 
Now  the  latter  was  an  application  of  that  description, 
which  could  not  be  successful  before  the  Master,^  because 
he  had  no  authority  to  make  an  order  afiecting  the  in- 
junction (a),  and  the  application  was,  therefore,  of  neces- 
sity made  to  the  Court.  The  Vice  Chancellor  of  Eng^ 
land  dissolved  the  injunction,  and  thought  that  the 
special  order  ought  not  to  be  granted,  and  there  was 
an  end  of  it ;  but  what  happened  ?  The  Court  said  '*  jon 
cannot  have  the  order  you  ask,  though  you  are  entitled 
to  and  may  obtain  an  order  of  course  immediately ;  and 
since  the  whole  matter  is  now  before  the  Court,  you 
may  take  the  common  order  to  amend.**  -  - 

The  PlaintiflT,  being  desirous  of  having  the  motion 
for  dissolving  the  injunction  heard  by  the  Lord  Chan- 
cellor, did  not  act  on  the  order  to  amend,  and  having 
failed  on  the  appeal,  he  obtains  this  order  of  oourse  to 
amend.  I  do  not  think  that  this  is  the  way  in  which  an 
order  of  course  ought  to  be  obtained,  if  it  vrere  allowed 
a  Plaintiff  might  go  on  evading  the  orders  of  the  Court, 
by  applying  first  to  the  Court  for  a  special  order,  and 
obtaining  a  (Common  order,  and  afterwards  obtaining  an 
order  of  course  as  if  nothing  had  happened.  I  think  thb 
order  was  irregular,  and  I  must  discharge  it  with  costs. 

I  am  also  of  opinion,  that  I  cannot  order  the  amend- 
ments to  be  taken  off  the  file.  My  only  difficulty  has 
been,  as  to  the  costs,  the  Defendant  having  asked  by  his 
notice  of  motion  more  than  he  was  entitled  to. 

(a)  eOthOrderof  iliay,  1845,  v.  King,  9  Beavan,  161.,  and 
Ord,  Can.  306, ;  and  see  Wright      Ree$  y.  Edtuardct,  1  Keen,  465. 
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'■^B9E  Petitiooerg  John  and  Joseph  Co^^  together  with  a  solicitor 
^    WiUiam  Cox,  employed  Mr.  Hair  as  their  solicitor  J^th^^piS 

in  respect  of  the  partnership  matters  of  the  three*  nera.    He 

brought  an 
action  against 
WiUiam  Cox  also  employed  him  in  matters  relating*  them  for  his 

•        m   -  -  M     t     \        ^       -r,  II         bill  of  costs, 

<o  his  private  estate,  called  the  Cot  Farm  estate;  but  the  and  represent- 

Petitioners  insisted  they  had  not  employed  Mr.  Hair  '^?"^*^®, 

^  .  obtained  jiidg- 

ui  this  latter  matter,  and  that  they  were  not  liable  for  ment  against 
the  costs  thereof.  Sd?tE*. 

did  not  pre- 
In  jtugusi  1846,  the  bill  of  costs  was  delivered,  amount-  f^^m  obtain- 
iog  to  198t  including  charges  for  both  matters.     On  jng  an  order 
^  X7th  of  November,  Mr.  Hair  commenced  an  action  Held,  also, 
^  law  against  his  three  clients.     WiUiam  Cox  appeared  ^*'  *"  appl»- 

,  ^^  ,  '^^  cation  for 

woiigh  Mr.  Hair,  who  signed  judgment  against  him  taxation  by 
fer  ¥rant  of  plea,  but  the  two  Petitioners  pleaded  to  ^gdar^th^ 

^  IM^tion.  thu*d  not 

concurring, 
but  that  he 

On  the  7th  of  January,  John  and  Joseph  Cox  pre-,  ought  to  be 

served  with 

^^ted  this  petition  for  the  taxation  of  the  bill,  and  to  the  petition, 
^y  the  proceeding^  at  law,  alleging  that  they  had  been  ,,       ^h^*",^ 
unable,  to  obtain  the  concurrence  of  WiUiam  in  the  pre* .  jurisdiction  tu 
natation  of  the  petition,  insisting  that  they  had  not.  *^^^^^^^^ 
^oiployed  the  Respondent  in   the   separate   affairs   of  retainer. 
^^^iamCbx,  and  submitting  to  pay  what  might  be 

foQTid  due  from  the  partnership. 

« 

It  appeared  that  WiUiam  Cox,  in  reference  to  the 
F^H!eedings,  had  said,  **  It  won't  do  for  me  to  fly  in  the 

face  of  Hair  :  I  am  afraid  to  go  against  him  :  what  can  I 

do?»V 

Mr. 


188  CASES  IN  CHANCERY. 

1847*  Mr.  Kinderdaf  and  Mr.  Hitchcock ^  in  support  of  the 

Petition. 

The  Petitioners  admit  their  liability,  as  respects  the 
partnership  matters,  and  submit  to  pay.  They  are  onlj 
desirous  of  ascertaining,  in  the  proper  mode,  the  extent 
of  their  liability  to  enable  them  to  discharge  it.  As  tc 
the  other  part  of  the  bill,  the  question  of  retainer  will 
be  decided  by  the  Taxing  Master,  who  has  jurisdic- 
tion, {a) 

The  Petitioners  are  unable  to  obtain  the  concurrence 
of  WiUiam  CoXy  in  this  Petition :  the  reason  is  obvious : 
he  is  under  the  control  of  the  Respondent. 

Mr.  J.  Sidney  SmM,  for  Mr.  Hair. 

First ;  the  Solicitors'  Act  directs,  that  there  shall  be 
no  reference  for  taxation,  '^  after  a  verdict  shall  have 
been  obtained,"  ^^  except  under  special  circumstances.* 
Here  a  verdict  has  been  obtained  against  one  of  the 
parties  jointly  liable,  and  there  ought,  therefore,  to  be 
no  taxation.  The  bill  was  delivered  in  August^  and  then 
are  no  suflicienl  **  special  circumstances  "  to  prevent  the 
application  of  the  rule  laid  down  by  the  statute  (A) :  /n 
re  Becke  and  FlaoDer*  {c)  The  **  special  circumstances ' 
must  have  relation  to  some  matter  newly  come  to  the 
knowledge  of  the  party.     In  re  Whitcher.  (d) 

Secondly ;  this  is  an  application  of  two  out  of  threi 
for  the  taxation  of  a  bill  for  which  the  three  are  jointlj 
liable,  and  also  disputing  the  retainer.  This  cannot  b( 
done,  Hohby  v.  Pritchard{e\  especially  after  actior 

brought : 

(a)  See    In    re    Bracey^    8  (c)  5  Beaxion^  406. 

Beavan^  266.  (<0  13  Mee.  4*  W.  548. 

{h)  6&7  Fic.c.  73.1.27.  (0  2  JIf «-.  4^  >F.  124. 
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brought:  In  re  Chilcoie.{a)  In  the  case  of  Margenm  1847* 
yr^  SamUfbrd  (b)f  it  appears  from  the  Registrar's  book  . 
chat  the  Petitioners  undertook  to  pay  the  whole,  and 
clid  not  dispute  the  liability,  but  the  quantum  only. 
M^axard  t*  Lane  (c),  Lockhart  ▼•  Hardy,  {d)  At  all 
events,  there  ought  to  be  proof  of  service  of  the  petition 
mUiam  Cox. 


Tliirdly ;  the  question  in  dispute  is'  merely  that  of 
retainer :  the  action  ought  to  go  on,  in  order  to  submit 
this  simple  point  to  a  jury. 

I^r«  Kinderdey^  in  reply.     No  verdict  has  been  ob^^ 
tained  agamst  the  two  Petitioners ;  and  as  to  the  third 
party,  the  verdict  is  merely  collusive,  and  to  prevent 
taxation.    There  are,  therefore,  suflScient  *^  special  cir- 
cumstances" to  induce  the  Couirt  to  interfere. 

Secondly;  it  is  not  necessary  that  all  the  parties  should 
JoiD.  Even  if  that  were  the  rule,  this  is  a  case  of  ex- 
^tion,  for  the  Petitioners  are  prevented  from  com- 
plying with  it  by  the  Respondent  himself. 

thirdly ;  the  Master  is  perfectly  competent  to  de- 
^^^tiioe  the  question  of  retainer:  that  point  has  already 
'^ti  decided. 

^^tf  Master  of  the  Rolls. 

^^e  Petitioners  say  they  never  retained  Mr.  Hair^ 
>n  irelation  to  the  business  which  he  did  for  William 
'^  separately,  though  they  did  for  the  joint  business, 
^^^jr  state  that  they  are  willing  to  pay  the  whole  which 
^  dtie  from  them ;   and  desire  to  have  a  taxation  in  order 

that 

(«>  1  Bean.  421.  (c)  3  Met.  285. 

(^>  S^ro.  a  a238*  \d)  4  ^tfoiwit,  224. 


190  GASES  IN  GHANCERY. 

Id^i.       that  tbey  may  pay  ft    '  In  the  taxatioiY,  tUere  ikriil  b 
^^^'""^^     an  enquiry  as  to  the  retainer,  in  the  particukr  baniKi 


Hair.        which  he  has  charged^ 


<   » 


It  appears  that  Hair  has  brought  an  aetion  agains 
the  three  partners  for  the  whole  amount  of  the  bill 
He  himself  has  appeared  for  William^  and  on  that  ba 
obtained  judgment  against  him.  In  this  state  of  things 
a  petition  being  presented  by  John  atid  Jb^A»  it  i 
said  that  the  prayer  of  this  petition  ought  not  to  1^ 
granted ;  first,  because  there  has  been  a  judgmeti 
against  William.  This  judgment,  it  is  said,  ought  t 
be  looked  upon  as  a  verdict  against  the  three,  tai 
because  there  has,  in  this  way,  been  a  verdict  agains 
three,  therefore,  there  is  to  be  no  taxation.  I  hav 
not  heard  any  authority  in  support  of  this  ingenion 
argument,  and  cannot  adopt  it. 

The  other  objection  is>  that  the  application  is  mad 
by  two  out  of  three.  True  it  is  the  petition  of  tw( 
legally  liable,  submitting  to  pay  what  is  justly  due.  Cai 
Mr.  Hair  desire  to  have  any  thing  more  than  is  legall; 
due?  But  why  is  it  not  the  petition  of  the  three 
Because  there  is  manifest!^  either  a  collusion  betweei 
the  Respondent  and  Wiliiam  Cox^  or  an  oppression  ti 
which  the  latter  is  compelled  to  submit;  besides  this 
the  circumstances  are  special  enough  to  justify  the  Cour 
in  saying,  that  the  solicitor  shall  not  escape  having  hi 
bill  taxed. 

I  am  of  opinion  that  what  is  asked  is  not  contfar 
to  the  practice  of  the  Court  True  it  is  that,  afte! 
verdict,  a  Court  of  law  will  not  allow  a  taxation,  an< 
true  it  is,  that  this  Court  has  thought  it  necessary  t( 
adopt  the  rule:  but,  before  verdict,  this  Court  «lway 
secures  the  taxation.      It  would  be  an  idle  thing  t< 

attemp 
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attempt  ft  tazfttion  of  a  bill  of  costs  before  a  jury  on  the        1847* 
tfidiince  of  witnesses;  for  it  is  evident^  from  the  nature  of 
the  enquiry,  that  it  oould  never  be  satisfactorily  done. 

The  last  question  is,  whether  there  ought  to  be  a 
trial  of  the  question  of  retainer.  What  is  there  to  try  ? 
There  is  nothing  in  this  which  may  not  as  well  be 
tried  by  the  Taxing  Master  as  by  a  Jury.  The  Taxing 
Masters  are  in  the  daily  habit  of  trying  such  questions 
without  any  difficulty,  and  I  think,  therefore,  there  is 
no  reason  for  allowing  this  trial  to  take  place. 

I  think  that  William  Cox  ought  to  be  served  with 
the  petition ;  and,  if  the  Respondent  desires  it,  I  will 
require  the  Petitioners  to  give  judgment  to  be  dealt 
with  according  to  the  result  of  the  taxation.  Subject 
to  that,  let  the  common  order  be  made  for  taxation,  and 
reserve  the  question  of  costs. 


HORSLEY  V.  FAWCETT.  March  u. 

T^HIS  was  a  motion  to  discharge  an  order  of  course  After  answer, 

to  amend,  and  to  take  the  amendments  off  the  file,  t^ned  an 

order  of 
r-^  ,  course  to 

The  bill  was  filed  against  Favxett  and  three  other  amend.    He 

Ilefendants ;  and,  after  full  answer  had  been  put  in  by  then  made  .1. 

.  '  '  "^  •'    a  party ;  but 

"^ree  of  the  Defendants,  the  Plaintiff,  on  the  19th  of  finding  that  ^4. 

Januofy  1 847,  obtained  an  order  of  course  to  amend,  ^gfo^g  answer 
^Mch  he  acted  on.  to  ^^^  amend- 

.Q  >•         ment,  ob« 
JtKjtore   taineda 

second  order 
^  course  to  amend,  and  substituted  A*b  riepresentatiTes  with  apt  words  to  charge 
^'^.   The  second  order  was  discharged  for  irregularity,  with  costs. 


HORSLBY 

Fawcbtt. 


CASES  IN  CHANCERY. 

Before  an  answer  had  been  put  in  to  the  m 
ments,  the  Plaintiff,  on  the  5th  o(  February  184? 
tained  a  second  order  of  course  to  amend  **  as  he  s 
be  advised ; ''  and  he  amended  his  bill  accordingly. 

Mr«  Tred  and  Mr.  Collins  now  moved  to  disci 
the  second  order  to  amend  for  irr^ularity,  and 
the  amendments  might  be  taken  off  the  file. 

They  argued^  that,  after  an  answer  had  been  filec 
Plaintiff  was  only  entitled  to  one  order  as  of  co 
66th  Order  of  Mai/  1845.  (a) 

Mr.  Messiterj  contrd^  argued,  that  the  order  was 
irregular.  He  stated  that,  by  the  first  amendmei 
Mr.  Dixon  had  been  made  a  Defendant ;  but  it  hi 
been  discovered  that  he  was  dead,  the  second  ord 
amend  was  obtained,  merely  to  state  his  death,  ai 
order  to  substitute  his  executors  as  parties,  and 
the  mode  in  which  they  had  become  his  represental 
He  argued  that  this  was  a  formal  amendment,  and  < 
within  the^65th  Order. 

That  even  if  there  had  been  a  slip,  it  would  be 
less  to  mutilate  the  record  by  expunging  the  am 
ments,  which,  on  an  application  to  the  Master,  woul 
restored.  He  cited  Brattle  v.  Waterman  (b) ;  Smi 
Evans  (c) ;  Wharton  v.  Swann  (rf) ;  Nicholson  v.  Peii 

The  Master  of  the  Rolls.  There  can  be  no  < 
tion  that  the  second  order  of  course  is  irregular,  a 


(a)  Ord,  Can,  308. ;  and  see 
Haddehea  y,  NevUe,  4  Beav, 
28. ;  Bertolacd  v.  Johnstone,  2 
Hare,  636. ;  Davis  v.  Prout,  5 
Beavan,  375.  ;  Edge  v.  Duke, 
ante,  p.  184. 


(b)  4  5bi.  125. 

(c)  1  R,  4-  Myl,  80. 
((f)  2ilfyA4-Jr.362. 
(e)  2  Beavan,y97. 
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'Dust  be  discharged.     With  that  order  the  amendments 
must  iko  fall,  and  the  Plaintiff  must  pay  the  costs  of 
^e  application. 

J  do  not  consider,  that  the  second  which  had  been 
^^^kted  is  a  formal  amendment;  the  addition  of  new 
p^ities,  and  the  statements  as  to  representation  might 
ncaaterially  alter  the  situation  of  the  Defendants,  besides 
'wriiich  the  order  is  unlimited,  to  amend,  <^  as  the  Plaintiff 
should  be  advised." 
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1847. 


HORSLET 

V. 

Fawcbtt. 


iving  vindicated  the  practice  of  the  Court,  it  ought 
to  be  considered  how  the  matter  can  best  be  set  right, 
without  prejudice  to  either  party. 

^Ar.  Teed.     The  Plaintiff  must,  in  regularity,  apply 
for   leave  to  the  Master ;  but  the  Court  having  deter- 
mined the  point,  the  Defendants  will  consent  that  the 
araendcDents  should  remain  on  the  file,  upon  the  terms 
of  the  Defendants  having  six  weeks  time  to  answer. 

The  Master  of  the  Rolls. 

I  am  glad  the  Defendants  have  assisted  in  setting  the 
■Utter  right,  for  without  their  consent,  I  might  not  my- 
^kave  been  able  to  get  over  the  difficulty. 


OL. 


O 
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1847. 


Jan.  26. 30.  THE  ATTORNEY-GENERAL  v.   THE  IR 

MONGERS'  COMPANY. 


A  charity 
scheme  was 
directed.   The 
Relator,  with- 
out the  sanc- 
tioB  of  the 
Master,  ad- 
vertised and 
incurred  ex- 
pense in  ob- 
taining in- 
formation. 
The  Court 
refused  to 
allow  the  or- 
dinary costs, 
but,  on  the 
ground  of  its 
na?ing  proved 
useful  to  the 
charity,  al- 
lowed the 
money  out 
of  pocket 
bona  fide  ex- 
pended. 


npHIS  case,  which  has  been  frequently  befor 
'"'  Court  (a),  now  came  on,  upon  the  petition  c 
Relator  to  be  allowed  certain  extra  costs. 


By  the  decree,  it  was  declared,  that  one  half  < 
rents  &c.  oF  the  property  (about  5000/.  a  year)  ou| 
be  applied  in  supporting  and  assisting  charity  s< 
in  England  and  WaUs^  where  the  education  was  ac 
ing  to  the  Church  of  England^  but  not  to  an  amoi 
more  than  20/.  each  to  any  one  school ;  and  i 
referred  to  the  Master  to  settle  a  scheme. 

The  relator,  with  a  view  to.  the  scheme,  but  wi 
the  sanction  or  authority  of  the  Master,  inserted  a 
tisements  in  various  newspapers,  stating  the  decree 
and  inviting  the  different  schools  to  send  in  applia 
to  participate  in  the  fund,  with  different  partic 
Numerous  applications  were  accordingly  made,  and 
ferences  had  thereon ;  and  a  series  of  questions 
prepared  and  forwarded  to  the  applicants,  which 
returned  with  the  required  information. 


The  relator  carried  in  a  scheme  founded  on  tl 
formation  thus  obtained,  but  whicli  was  rejected ; 
ultimately,  a  scheme,  leaving  the  management  o 
funds  in  the  Defendants*  hands,  was  approved  b; 
Master,  and  sanctioned  by  the  Court. 


(a)  See  2  Myl,  i  K.  576.  581.;   2  Beawin,  313.;  CV. 
208. ;  and  10  CI,  <J-  Fin,  915. 
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The  petition  stated,  that  '^  considerable  costs,  charges,        1847. 
d  oqienses  had  been  incurred  by  or  on  behalf  of  the     ^^^XT^ 
JT^lator,  as  well  in  respect  of  the  preparation  and  pub-    ATroaKST- 
licTfition  of  the  said  advertisement,  and  receiving  and        "nkeal 
Eisidering  the  application  consequent  thereon,  and  the  The 

^paration  and  printing  ot  the  series  of  questions,  and  Company, 
iving  and  considering  the  answers  thereto,  or  other- 
^^vise  incident  to  such  advertisement;  and  to  the  col- 
l^^ccing  of  information  for  the  preparation  of  the  said 
cme  so  originally  carried  in  on  behalf  of  the  relator, 
and  above  the  costs  which  would  be  allowed  to  the 
lator  in  the  taxation  of  his  costs  of  the  said  suit  as 
solicitor  and  client,"  and  it  prayed  for  the  tax- 
and  allowance  of  such  costs. 


Mr.  C  P.  Cooper  and  Mr.  Spurrier,  in  support  of 
^^e   petition,  argued,  that  the  relator  acting  bond  fide, 
■^^d  sought  and  obtained  most  useful  information,  for 
^lie  purpose  of  enabling  the  Master  to  settle  a  scheme 
^^^  the  due  distribution  of  the  fund ;  that  the  informa- 
^OD  obtained  had  been  of  great  service  to  the  charity, 
^^d  had  assisted  the  Master  in  coming  to  a  right  con- 
clusion ;  that,  tlierefore,  it  was  but  equitable  that  some 
^^'oderate  allowance  should  be  made  to  the  relator. 

Mr.  Kinderdey  and  Mr.  Adams  for  the  Ironmongers* 
^mpany,  and 

Mr*  Wrajf^  fer  the  Attorney-General,  opposed  the 
pctitioli,  contending,  that  a  relator  had  no  right  to  issue 
sdfertiseitients  without  the  authoritv  of  the  Master, 
by  whom  they  ought  previously  to  be  settled;  that  it 
would  encourage  rdators  in  unauthorised  proceedings, 
and  tend  to  create  unnecessary  costs,  if  these  expenses 
were  allowed  out  of  the  chari^  funds;  and  that  there 

had 
O  2 
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1847*       bad  been  no  benefit  to  the  charity,  as  the  infonnatioo 
^*^*>[^^^^     obtained  had  been  altogether  rejected  by  the  Master. 
Attorney-  . 

Gbnbral  2%e  Master  of  the  Rolls. 

Ibommongbrs'  '^^  relator  has  adopted  proceedings  witboat  the  pre* 
^  Compaoy.  vious  sanction  of  the  Master ;  but  the  information  ob- 
tained is  said  to  have  proved  useful  and  beneficial  to  th< 
charity.  The  Court  is  disposed  to  allow  him  some  com* 
pensation  for  his  outlay,  if  the  proceedings  have  beei 
hon&  fide  and  beneficial  to  the  charity,  though  it  cannoi 
allow  a  party  to  make  the  usual  charges  for  unauthor 
ised  proceedings. 

The  petition  must  stand  over  to  furnish  further  in 
formation. 


Joii.  so.  The  case  was  mentioned  again,  when  it  appeared 

tliat  the  money  out  of  pocket  amounted  to  %5h ;  tha 
1527  schools  had  been  communicated  with,  which  at  & 
each  amounted  to  381/.  15^.;  and  this,  with  some  othei 
costs  and  the  money  out  of  pocket,  amounted  in  th< 
whole  to  483/. 

The  Master  of  the  Rolls. 

It  would  be  a  strong  measure  to  allow  a  solicitcMr  tc 
publish  advertisements  without  authority,  and  then  tc 
allow  him,  not  only  the  money  out  of  pocket,  but  his 
professional  charges.  I  am  satisfied  I  cannot  do  that 
As  to  the  professional  costs  incurred  by  the  solicitoi 
himself  of  his  own  authority,  I  dare  not  allow  tbein.'  I 
a  solicitor  were  allowed,  without  the  authority,  of  ikt 
Court,  to  undertake  proceedings,  and  thus  increase 
the  costs  to  any  amount  for  his  own  profit^  I  do  no 

knov 
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low  what  such  a  precedent  would  lead  to.  In  this  case 
^h«j  are  said  to  amount  to  4iS$L  1  dare  not  lay  down 
^Yjoh  a  precedent 


I  am  then  asked  to  allow  the  652L,  on  the  notion  that 
5  information  was  or  was  hoped  to  be  of  advantage  to 
»  diarity.  1  am  disposed  to  allow  it,  in  considera- 
n  of  the  benefit  derived  by  the  charity.  The  ques- 
n  isf  whether  I  ought  to  refer  it  to  the  Master. 


1847. 


The 

ATToanvT* 

Obmibal 

The 

laOHMOllGBaS 

Coopanj. 


IMn  Kinderdijf.  I  shall  be  satisfied  with  the  aflBdavit 
^e  solicitor. 


^Uie  Master  qfihe  Rolls. 

*Xhen  if  he  will  make  an  affidavit  that  that  sum  has 
bond  Jide  expended,  I  will  make  an  order  for  pay- 
ot 


ROBERTSON  v.  SKELTON. 


'March  23. 


C^N  the  16th  of  December  1846,  Henry  Higinbotbam^   Where  a  pur- 

^^  the  purchaser  of  property  under  the  Court,  ob-  ^^^ocmrt 

^^i<ied  an  order  nisi  to  confirm  the  Master's  report;   obtains  the 

^t  be  took  no  steps  to  make  the  same  absolute.  confirmdie^ 

report,  but 

Mr.  Hubbackf  for  the  Plaintiffs,  now  moved,  on  notice,   n^e  it  abso- 
^  the  Master's  report  might  be  confirmed  absolutely,   ^^  ^1|£ 

and    do  50  by  mo« 
tion  of  course. 
Aa  order  sbsolute  to  confirm  the  Master's  report  of  best  purchaser  ought  to  be 
^i^itaiiied  on  a  seal  day. 

0$ 
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J  847. 


robbrtson 
Skslton. 
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and  that  the  purchaser  might  pay  the  costs  of  Ibf 
motion. 

Mr.  Steercj  for  the  purchaser,  objected,  that  the  mo 
tion,  if  proper  under  the  circumstances  of  the  case  U 
be  made,  was  a  motion  of  course,  and  not  a  specia 
motion,  and  asked  for  the  costs.  He  cited  Chilling 
worth  V.  Chillingworth  {a) ;  Lidbetter  v.  Smith  {b) ;  Ro 
herts  V.  Williams^  (c) 

The  Master  of  the  Rolls.  I  will  enquire  into  thi 
practice  in  such  cases.  The  purchaser  having  neglectoi 
to  get  the  order  made  absolute,  the  Plaintiff  is  entitlei 
to  do  so ;  but  the  question  is,  whether  it  should  be  b; 
a  special  or  common  order. 


March  S3, 


A  copy  from  the  Registrar's  Book  of  the  order  i; 
Chillivgworth  v.  Chillingworth  {d)  having  been  obtains 
and  communicated  to  counsel,  the  motion  was  agai 
mentioned,  when 


The  Master  of  the  Rolls,  after  referring  to  Chilling 
worth  V.  Chillingworthy  held,  that  the  Plaintiffs  migl 
have  proceeded  and  served  the  order  nisi,  and  cor 
firmed  the  same  absolutely  without  notice ;  and  li 
therefore  refused  Mr.  Hubback^s  motion,  and  gave  th 
purchasier  his  costs. 


During  the  discussion,  Mr.  Steere  observed,  that  tt 
Registrar  had  stated  the  practice  to  be,  that  an  ordt 

absolu' 


(a)  1  .Sim.  291. 
(h)  5  Bcavan,  377. 


(c)  2  Hare,  151. 
(</)  Note,  page  199. 


r 
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^Lbsolote  to  confirm  the  Master's  report  allowing  the 
purchaser  could  only  be  obtained  on  a  seal  day. 


^The  Master  of  the  Rolls.    That  is  so,  and  it  is  a 
important  regulation,  in  order  to  give  an  oppor- 
ity  to  parties  to  make  an  application  to  open  the 
ings.    This  is  one  of  the  few  cases  of  exception,  (a) 


199 


1847. 


Robertson 

V. 

Skslton. 


^<o)  See  lUece  ▼.  Humble,  10      Lord  Harborougk  ▼.  Wtuinaby,  1 
.117.;   The  Earl  of  Chester-      PhiiSps,  364. ;  Radinam  v.  Jer- 
▼.    Bmid,  2  Beav.  263. ;      vu,  7  Beav.  353. 


GHILLINOWOKTH  v.  CHILLINOWORTH. 


Abstract  of  Obdbr. 


AprU  25tb,  1827. 


ON  motion,  &c.y  made  by  Mr.  Giardlettone  jun.,  of  counsel  for  the 

laintiflb,  it  was  alleged,  that,  by  an  order  dated  the  1 2th  day  of 

182i|  it  was  ordered  that  the  Master's  report,  whereby 

4gy^iire<  Price  was  allowed  the  best  purchaser  of  Lot  16.,  should 

confirmed,  unless  the  Plaintiffs  and  Defendants  should,  within 

days  after  notice,  shew  cause  to  the  contrary.    Upon  proof  of 

of  a  copy  of  the  order  on  the  Plaintiffs'  Six  Clerk,  and  it 

appearing  that  Margaret  Price  had  neglected  to  procure  the  order  to 

^>e  made  absolute,  and  the  Plaintiff  had  obtamed  the  office  copy  of 

^e  <irder,  and  served  the  clerks  in  Court  for  all  parties  with  a  copy 

^hetee^  and  that  no  cause  having  been  shewn  agahist  the  said 

<^er.    ^  It  was  therefore  prayed,  that  the  said  order  may  be  made 

^i^solute,  which  is  ordered  accordingly." 


O  4 


soo 
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Bequest  to  a 
daughter  of 
1000/.  stock 
and  70/.  a 
year  for  life, 
which  two 
sums  were  to 
be  under  the 
trust  of  the 
executors, 
and  not  to 
permit  her  to 
assign  "  her 
said  annui- 


SCAWIN  V.  WATSON. 

npHIS  case  came  before  the  Court  upon  demurrer. 

The  testatori  amongst  other  things,  expressed  bims 
as  follows :  — 


^*  I  give  and  |)equeath  unto  my  daughter  Harris 

son  1000/.  out  of  my  S^  per  cent,  reduced  stock  a 

also  70L  a  year  during  her  natural  life,  to  be  paid  ui 

her  in  four  quarterly  payments,  after  she  attains  t 

ti^,**  and  pay  age  of  twenty-one  years  and  six  months;  which  t 

the  interest 

from  the 

1000/.  to  her 

for  her  life, 

and  at  her 

decease,  to 

divide  it  be* 

tween  her 

children. 

Held,  that  the 

daughter 

took  for  life 

only,  and  not 

an  absolute 

interest,  sub* 


sums  I  direct  and  devise  to  be  under  the  trust  of  i 
executors,  namely,  not  to  permit  my  said  daughter 
assign  her  said  annuities  to  any  one,  and  the  inter 
arising  from  the  1000/.,  as  it  becomes  due,  to  pay  i 
same  to  her  for  her  life,  into  her  own  hands,  and  1 
receipt  shall  be  a  sufficient  discharge,  even  if  she  mar 
and  at  her  decease,  upon  trust  to  divide  the  princij 
sum  of  lOOOL  equally,  between  and  amongst  all  s 
every  her  child  and  children.  I  further  bequeath  to  i 
j^t7o  bJX.    daughter  Hamet  Watson  10/.  a  year  until  she  atta 

feated  by  the    the  age  of  twenty-one  years  and  six  months/* 

interests 

given  to  her 

children. 

Distinction 
between  an 
absolute  be- 
quest with  a        ^ 
subsequent       ried,  and  died  in  1846,  without  ever  having  had  a  chi 

tt'""  nfr^'  The  Plaintiff,  her  husband  and  administrator,  claim 

tion,  and  a  '  ' 

limited  be- 
quest followed 

by  a  subsequent  restricted  gid  over.  In  the  former  case,  the  absolute  gift  rein 
upon  fiiilure  of  the  subsequent  gift,  but  in  the  latter  the  limited  bequest  is  not 
larged  by  such  an  event. 


The  testator  died  in  1829. 


In  ISS^,  Harriet  Watson  attained  twenty-one,  m 
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by  this  bill)  to  be  entitled  to  the  sum  of  lOOOiL  3|  per        1847. 
oent  reduced  annuities. 

IVIr.  Piavis  and  Mr.  F.  Bayley  in  support  of  the  de- 
tu.rrer.     The  Plaintiff  has  no  interest  in  the  sum  of 
OObJL  stock,  because  there  is  no  absolute  gift  subse- 
;ntly  modified,  but  the  primary  bequest  is  expressly 
!:ricted  to  the  life  of  the  daughter,  with  a  subsequent 
Haoaitation  to  her  children. 

* 

[2  The  Master  cf  the  Rolls.    The  distinction  always 
between  an  absolute  bequest  with  a  subsequent  gift  in 

ogation,  and  a  limited  bequest  followed  by  a  sub- 

uent  restricted  gift  over.] 

IMr.  Kinderdey  and  Mr.  TMer^  for  the  Plaintiff,  and 

support  of  the  bill,  contended,  that  there  was  an  ab- 

lute  interest  iti  the  stock  given  to  the  daughter  in 

first  instance,  which  was  cut  down  only  for  the  pur- 

of  letting  in  her  children,  and  they  having  failed, 

absolute  gift  remained  unimpaired ;  that  consequently 

administrator  was  entitled  to  the  1000/L  stock. 


trbat  the  case  was  like  Mayer  v.  T(mnsend[a\  where 
^^  testator  directed  his  trustees  <*  to  raise  5000/.  for  his 
^^Ughter,**  and  to  invest  •*  his  said  daughter's  legacy,** 
^^d  pay  the  interest  to  her  for  life,  for  her  separate 
^^e*  and  not  to  be  under  the  control  of  any  husband, 
'^Uh  remainder  to  her  children  absolutely ;  and  he  gave 
'^^r  the  power  of  appointing  a  life-interest  to  her  hus« 
^^Qd.    The  Court  there  said  *'  the  question  is,  whether 
^e  legacy  given  absolutely,  by  the  first  clause,  is  to  be 
^^Igect  to  any  other  contingencies  or  limitations  beyond 
Aose  expressed ; "  and  it  held,  that,  subject  to  the  in- 
terests given  to  the  children,   the  daughter  took  an 

absolute 

(a)  3  Beavan,  4i3. 
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absolute  interest,  and  having  died  unmarried,  that  bi 
personal  representatives  were  entitled  thereto. 

Mr.  Puroisj  in  reply* 

Whittell  Vi  Dudin  (a),  Campbell  v.  Brownrigg  {I 
Gompertz  v.  Gompertz  (c),  Bing  v.  Hardmck  (d)^  Huh 
V.  Hulme  {e)  were  cited ;  and  see  Harvey  v.  M'Lauc 
lin(g),  Arnold  v.  Congreve(k)f  Carver  v.  B(mles{i 
Kampf  V.  Jones  (^),  Green  v.  Harvey  (/),  Winckwor 
v.  Winchsxnih  (w),  £a/(m  v.  Barker  (n),  Billing  v.  A 

7%tf  Master  q^M^  Rolls. 

In  this  case,  as  in  all  others  of  the  same  descriptioi 
the  question  is,  whether,  having  regard  to  the  generi 
purport  and  efiect  of  the  will,  the  words  import  an  al 
solute  gift  modified  only  by  certain  restrictions, .  so  thi 
the  first  absolute  gift  may  have  its  full  efiect  in  evei 
event  to  which  the  restrictions  are  inapplicable,  < 
whether  the  efiect  is  to  give  a  restricted  or  limited  ii 
terest  only,  so  as  not  to  be  afiected  or  enlarged  by  an 
failure  of  the  subsequent  limitations.  That  is  the  questioi 

In  this  case,  I  confess  I  cannot  find  any  genen 
scheme  furnishing  me  with  a  key  to  the  construction  < 
this  particular  bequest;  nor  do  I  think  that  whei 
the  testator  has  shewn  so  great  variety  of  intention  i 
regard  to  his  children  as  this  testator  has  done,  that 
could  construe  the  gift  to  one  by  the  gift  to  others, 
am  therefore  under  the  necessity  of  confining  myself  t 

thi 


(a)  2  Jac.  4-  W.  279. 
lb)  1  Philip,  301. 
(c)  2  PhU^s,  107. 
id)  2  Beav.  S52. 
(e)  9  S'm.  644. 
{g)  1  Price,  p.  264. 
(h)  I  R.  ^  AftfL  209. 


(0  2R,i  M.  301. 
\k)  2  Keen,  756. 
(/)  l^fljv.p.428. 
(m)  8  Beav.  576. 
(«)  2  CoU,  124. 
(o)  5  Simont,  232. 
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this  particular  bequest  to  this  particular  daughter.    It 
is  an  extremely  ill  drawn  will)  and  I  have  no  means 
of  arriving  at  a  distinct  notion  of  what  he  would  have 
done^  if  the  event  which  has  happened  had  come  under 
bis  contemplation.     My  opinion,  however,  is,  that  this 
does  not  amount  to  an  absolute  gift,  but  that  it  is  re- 
stricted and  limited,  and  amounts  to  this,  —  "I  give 
lOOOl.  to  trustees  for  the  benefit  of  my  daughter,  to  pay 
her  the  interest  for  her  life,  with  remainder  to  her  chil- 
dren after  her  decease.''     If  you  put  these  word^  toge- 
ther, they,  in  the  result,  really  come  to  this,  —>  he  has 
given  to  his  daughter  a  sum  for  her  life,  which  he 
directs  shall  be  under  the  trust  of  his  executors,  and 
luider  certain  restrictions  which  he  has  expressed. 

Xiet  the  demurrer  be  allowed  without  costs. 

NoTi.  —  Affirmed  by  Lord  CoiienhoM,  Oth  of  Juiy,  1847. 


1847. 


HUBBARD  V.  YOUNG. 

nr^HE  testatrix  bequeathed  as  follows :  —  "I  give  mj/ 
properly  to  my  grand-daughter  Elizabeth  Matilda 
^^*bbardj  except  500/.     I  give  to  my  niece  Elizabeth 
BaoDorth  likewise  500/." 

The  testatrix  then  enumerated  other  pecuniary  legar 

cies   and   proceeded :  —  "  Should  my  grand-daughter 

''^^''I'y,  I  desire  her  issue  may  be  her  heirs;  if  she 

should  die  and  not  leave  any  issue  behind  her,  I  give 

«ty    property   to   be  divided   between    my   sister 

Howoiih*8 

^a  India  stock  in  tpeciCf  nnd  that  it  was  oot  liable  to  be  converted 


March  6. 8. 

A  testatrix 
gave  her  pro- 
perty, with 
certain  excep- 
tions, to  her 
grand-daugh- 
ter, and  after- 
wards stated 
"  that  her  pro- 
perty was  m 
the  iBank  and 
India  House." 
Held  (assum- 
ing her  to 
take  for  life), 
that  she  was 
entitled  to  en« 
joy  the  Bank 
into  consols. 
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1847*        HonfmiVs  children,  and  my  brother  Bichard  ^gar^% 
^^^^^"^     daughter  and  her  children.    If  my  daughter  and  mysdf 
V.  should  die  before  my  grand-daughter  is  of  age^  it  is  mj 

Young.  desire  that  Mrs*  Jane  Hubbard  may  have  the  care  of 
her  till  she  comes  of  age,  which  is  to  be  at  her  twentietk 
year,  at  which  time  she  is  to  receive  the  dividend  her- 
self, but  not  the  principal :  that  is  not  to  be  spent.  Mtf 
property  is  in  the  Bank  and  India  House!* 

It  was  assumed,  under  the  circumstances,  that  the 
grand-daughter  was  entitled  foy  life  only ;  and  the 
question  was,  whether  the  grand-daughter  was  entitled 
to  enjoy,  in  specie^  a  sum  of  lOOOJL  East  India  stodi, 
and  a  sum  of  3090/.,  8^  10&  per  cent^  or  whether  it 
ought  to  be  converted  into  consols, 

Mr.  Kindersletf  and  Mr.  Sliapter  for  the  daughter, 
contended,  that  she  was  entitled  to  enjoy  the  Bank  and 
India  stock  in  specie ;  that  the  tendency  of  modem 
decisions  was  contrary  to  the  doctrine  of  Home  v.  Earl 
of  Dartmouth,  {a)  That  the  effect  of  the  gift  was  this  — 
*^  I  give  my  India  and  Bank  stock  and  other  property 
to  my  grand-daughter  for  life;  with  remainder  over:** 
and  that  as  this  was  a  permanent  and  not  a  wearing 
out  property,  like  a  leasehold,  the  doctrine  was  there^ 
fore  inapplicable. 

Mr.  Jervisj  for  her  husband. 

Mr.  Bogerst  for  another  party,  declined  arguing  the 
point. 

Mr.  Craig  and  Mr.  JVood  argued,  that  this  was  a 
residuary  gift  to  one  for  life,  and  that  the  Bank  and  India 
stock  (which  was  not  the  whole  of  the  property)  ought 

(a)  7  Vesey,  137.  a. 
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to  be  converted  into  consols ;  the  only  investment  which 
t&e  Court  recognised  as  doing  justice  between  parties 
uitoested  in  succession. 

That  the  statement  Uiat  the  property  was  in  the  Bank 
BM^^  India  House,  was  merely  descriptive  of  the  locality 
oiP  the  assets,  for  the  convenience  of  the  executors. 

If r.  Turner  and  Mr.  T.  H.  Hall  for  trustees.     : 


18i7. 

Hubbard 
Young. 


Collins  V.  Collins  (a),  Bethune  v.  Kennedy  (6),  Picker^ 
{*%  V.  Pickering  {€%    Goodenough  v.   Tremamondo  {d)f 
^eMughan  v.  Buck{e\  Hinoes  v.  Hinoes{g\  Sutherland 
^«  Cooke  (A),  were  cited. 

The  Master  of  the  Rolls. 

There  is  suflScient  room  for  doubt  in  this  case :  and 
ire  must  look  to  the  general  intention,  for  we  cannot 
expect  to  find  a  specific  direction  on  the  subject.  Ac- 
cording to  the  doctrine  of  the  present  day,  the  ques- 
tion does  nqt  depend  on  the  legacy  being  specific  or 
not;  but  you  are  to  collect  from  the  will,  whether 
the  testator  intended  that  the  property  should,  at  all 
events,  be  enjoyed  by  those  in  remainder  after  the  ex- 
piration of  the  prior  interest.  Generally  a  testator 
intends  that  every  body  named  as  an  object  of  his 
bounty  in  succession  shall  enjoy  something ;  but  if  the 
property  be  allowed  to  wear  out,  those  in  remainder 
may  get  nothing.  Where  it  is  probable  at  least,  that 
he  intends  them  to  take  something  in  succession,  his 
intention  can  only  be  secured  by  having  a  permanent 

fund. 


(a)  %  MyU  Sf  K.  703. 

(c)  8  Beat,  31.  and  4  MyL  Sjr 
Cr,  289. 


(d)  2  Beav.  512. 
(<•)  1  PkUUps,  75. 
(g)  3  Hare,  609. 
(//)  1  Co/L  498. 
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fund.  In  this  case  the  fund  is  permanent,  bat  not  a 
species  of  inyestment  which  the  Court  recognises  as  die 
proper  and  best  security.  Even  where  the  inyestment 
is  in  the  five  per  cents.,  the  Court  has  been  in  the  habit 
of  saying,  that  it  shall  not  be  continued* 


Now  what  does  the  testatrix  here  say :  —  '*  I  give  my 
property  to  my  grand-daughter"  with  certain  excep- 
tions, and  should  she  marry,  her  issue  are  to  be  her 
heirs,  but  if  she  dies  leaving  no  issue,  then  '*  all  my 
property"  (that  is,  the  property  she  had  previously 
given  to  her  grand-daughter)  is  to  be  divided  amongst 
certain  persons.  She  is  only  to  have  the  dividends  and 
not  the  principal ;  and  she  then  states,  **  my  property 
is  in  the  Bank  and  India  House."  Therefore  she  is  to 
have  the  dividends  of  her  property,  which  is  in  the  Bank 
and  India  House,  for  life,  and  others  are  to  take  the  same 
property  after  her.  I  conceive  there  is  sufficient  indi- 
cation that  she  intended  the  grand-daughter  to  enjoy  all 
that  which  she  called  "  her  property,"  and  which  she 
described  as  being  in  the  Bank  and  India  House,  and 
that  there  is  no  sufficient  reason  to  induce  the  Court  to 
apply  the  rule  of  conversion,  which,  though  of  great 
importance  in  many  cases,  is  of  very  little  importance 
in  the  present. 
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YOUNG  V.  SHEPPARD.  March  30. 

rnHE  testatrix,  M.  P.  Youngs  by  her  will,  expressed  A  testatrix 
-■•    herself  as  follows  :  —  "I  give  and  bequeath  unto  ^Vi^terest" 
my  beloved  mother  Elizabeth  Gordon^  for  her  natural  of  a  sum  of 
life,  all  interest  of  money  arising  from  money  in  the  eldest  child 

hands  of  T.  W.  &c ;  and,  at  her  decease,  the  interest  to  ^^l  ^«»  **  *°d 
.  afterwards  to 

be  given  unto  my  beloved   daughter   Miza  Hatinah  devolve  in 

yoimg  for  her  natural  life,  and  afterwards  to  devolve  in  ^^^^^ 

succession  upon  my  remaining  dear  children."  tatrix's)  re- 

maining chil- 
dren."   Held, 
The  testatrix  died  leaving  five  children,  of  whom  o°  ^^  <i«^th 

t^  Hannah  was  the  eldest.  -  Eliza  Hannah  and  the  that  the  othefs 

testatrix's  mother  afterwards  died,  whereupon  a  petition  ^l^^,?^^^^ 

for  life  m  suo- 
was  presented  by  Aiihur  J.  H.  Youngs  the  next  child,  cession,  ac- 

fot  payment  to  him  for  life  of  the  dividends  of  the  fund.  ?^^.^.^ 

of  age. 
Mr.  Spurrier^  in  support  of  the  petition.  The  four 
remaining  children  take  life  estates  successively,  for  on 
the  death  of  the  eldest  daughter,  the  ^'interest,"  and  not 
the  capital,  is  to  '^  devolve,"  that  is^  to  pass  from  the 
dead  to  the  living;  but  how  are  the  living  to  take? 
^  ID  succession,"  that  is,  one  after  another.  The  con- 
sequence will  be,  that  each  will  take  a  life  interest  in 
succession^  and  after  the  death  of  the  survivor,  the  fund 
itself  will  be  undisposed  of,  and  belong  to  the  repre- 
sentatives of  the  children,  as  next  of  kin  of  the  testatrix. 

Mr.  Boupell  and  Mr.  fViUcock,  for  the  three  other 
children,  contended  that  the  corpus  of  the  fund  was  now 
divisible  amongst  the  four  children ;  that  the  devolution 
referred  to  was  the  devolution  from  the  eldest  to  the 
class  of  four  ^^  remaining  children,"  that  is,  remaining 

at 
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at  the  death  of  the  eldest ;  and  that  the  succession  al 
referred  to  the  succession  of  the  same  class ;  that  tl 
gift  over  to  that  class  was  absolute  and  not  limited  to 
life  interest. 


The  Master  of  the  Rolls. 

All  that  this  testatrix  has  thought  fit  to  dispose  of 
**  the  interest "  of  this  particular  sum  of  money,  ai 
which  she  has  given  to  her  mother  for  life,  and  th* 
to  her  daughter  Eliza  for  life,  and  afterwards  **  to  i 
volve  in  succession  upon  her  remaining  childrei 
What  is  to  devolve  ?  The  very  subject  of  the  gift  is  t 
**  interest  of  the  money,'*  and  therefore,  nothing  el 
but  the  interest,  which  she  had  given  for  two  lives,  is 
devolve  after  the  death  of  the  daughter.  But  it  is 
devolve  upon  her  remaining  children  **  in  successioi 
In  what  succession  ?  I  cannot  consider  this  success 
to  apply  to  the  succession  from  the  mother  and  eld 
daughter  to  the  four  children,  but  to  the  remaini 
children  ^^  upon,"  and  not  ^^ amongst"  whom  the  inter 
is  to  devolve ;  and  it  must  be  made  to  devolve  on  th< 
successively  by  giving  them  a  life  interest  in  successio 

One  difficulty  is,  that  no  order  of  succession  is  mc 
tioned ;  but  as  the  testatrix  has  commenced  by  givi; 
a  life  interest  to  her  eldest  child,  it  is  a  reasonable  cc 
struction  to  say,  that  it  is  to  go  to  them  in  success! 
according  to  priority  of  birth,  and  that  she  intend 
each  child  in  turn  to  take  a  life  interest. 


The  efiect  is,  that  each  successively  is  to  have  a  li 
interest,  and  afterwards  the  capital  will  be  divisil 
equally  amongst  the  children  as  next  of  kin.  Wh< 
the  children  are  all  of  age,  they  can  make  a  differe 
arrangement  if  they  please. 
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Th^     ATTORNEY-GENERAL  p.  WIMBORNE     March 30.31. 

SCHOOL.  ^^"*«' 

parte  The  ECCLESIASTICAL  COMMIS- 
SIONERS. 

B     tJIS  was  a  petition  presented  by  the  Ecclesiastical  It  wm  rcfeirwl 
Commissioners,  praying  that  tliey  might  be  at  loIpprS^o? 
^^**'*y  to  attend  the  Master,  and  be  heard  touching  the  »  scheme  for 
s*i«enie,  so  far  as  related  to  fixing  the  proportion  of  the  tion"o/*the  re- 
P»"operty  applicable  to  the  cure  of  souls  and  the  appli-  **''4**  o*^* 
•^tion  thereof,  when  ascertained,  and  also  in  respect  of  of  which  was 
»*»«  duties  to  be  performed  by  the  persons  having  the  SSdcal 
•^•^re  of  souls  within  the  parish  of  Wimbome  Minster^  purposes  of 
■»»<!  with  liberty,  if  necessary,  to  carry  in  a  scheme.  ^fy_  ^jf^^y 

au  act  of  pu*- 

The  facts  are  fully  detailed  in  the  judgment  of  the  in  1840!^- 

^Ouft,  tain  powers 

&c.  were 
given  to  the 

Mr.  Tw-ner  and  Mr.  Flemitig  appeared  in  support  of  coSi^^'"'^ 

*^is  petition*  sionersandto 

^  the  Queen  in 

Mr*  Kinderdey  and  Mr.  Willcock  for  the  Governorsi  it  was  en- 
^^f|  acted,  that  so 

much  of  this 
Mr.   charity  pro- 
^v^  perty  "  as 

^^uld,  upon  due  enquiry,  be  found  legally  applicable  thereto,  should,  by  the  like 
'^^bority,  be  appUed  for  the  purpose  of  making  a  better  provision  for  the  cure  of 
^ht  in  the  parish  of  W,  Af."    The  Ecclesiastical  Commissioners  applied  for  liberty 
attend  the  Master  on  the  scheme,  but  the  Court  held,  that  the  act  did  not  invest 
Commissioners  with  jurisdicuon  to  determine  what  was  legally  applicable,  which 
ed  with  the  Court,  and  that  the  words  "  like  authority  **  did  not  refer  to  the  Com- 
^^%ioners ;  that  if  this  Court  ascertained  what  portion,  according  to  the  endow- 
tftt,  ought  to  be  applied  for  spiritual  purposes,  even  in  a  particular  manner,  the 
^^  ;  did  not  authorise  the  Commissioners  or  the  Queen  in  council  to  prepare  or 
^^tif^  2  different  scheme ;  that  the  Commissioners  had  not  vested  in  them  any  such 
?^U9^  as  could  be  performed  or  recognised  b^  thid  Court ;  that  they  had  no  estate  or 
^Mtei-^(  in  the  matters  in  question,  and  no  nght  to  be  tr^ited  as  independent  parties 
^'^  t  He  infonnation,  or  to  appear  as  such,  and  therefore  that  they  could  not  sustain 
*«cH  a  petition. 

'  Vou  X.  P 
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Mr.  Thnss  and  Mr.  Blunif  for  the  Attorney-General, 
opposed  the  petition. 

Mr.  Turner^  in  reply. 

T/te  Master  of  the  Rolls  said,  he  would  not  decide 
this  case  on  his  present  impression,  but  would  con- 
sider it. 


April  26.  The  Master  of  the  Rolls. 

This  is  an  information  filed  by  the  Attorney-General 
on  the  suggestion  of  the  Charity  Commissioners, 
seeks  the  administration,  under  the  directions  of  this^ 
Court,  of  the  estates  and  property  vested  in  the  Go— 
vernors  of  the  possessions,  revenues,  and  goods  of  the 
grammar    school   of  Queen   Elizabeth^    in    Wimbome 
Minster^  in  the  county  of  Dorset.     The  Governors  are 
incorporated  by  royal  charter,  and  they  are  to  provide, 
not  only  a  schoolmaster  and  usher  for  the  school,  but 
also  three  priests  and  three  clerks  to  celebrate  divine 
service,  administer  the  sacraments,  and  discharge  the 
cure  of  souls  of  the  parishioners  there,  and  four  cho- 
risters, two  singing  men,  and  an  organist.     They  have 
authority,  with  the  advice  of  the  Bishop  of  Bristol^  to 
make  ordinances,  and  they  are  to  support  and  maintain 
the  chancel  of  the  church. 


By  the  decree  in  the  cause,  it  was  referred  to  the 
Master  to  settle  and  approve  a  scheme  for  the  due 
administration  of  the  charity,  and  the  application  of  the 
income  thereof,  with  liberty  to  state  special  circum- 
stances. 

In  the  consideration  of  the  scheme,  the  Master  may 
have  to  consider  what  proportion  of  the  revenues  ought 

to 
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to  be  applied  to  the  schoolmaster,  usher,  and  the  school, 

And  what  proportion  to  the  priests  and  clerks,  and  the 

spiritual  duties  which  they  may  have  to  discharge,  and 

bov  the  proportion  of  revenue,  applicable  to  the  school 

Aod  to  the  spiritual  duties  respectively,  ought  to  be 

applied. 
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It  appears  that  the  Attorney-General  has  laid  before 
tb^  Master  a  scheme,  of  which  the  Ecclesiastical  Com- 
issionera  do  not  approve.     The  Master  has  expressed 
opinion,  and  the  scheme  may  not  be  approved  by  him. 
e  Ecclesiastical  Commissioners  have  not  thought  pro- 
to  communicate  with  the  Attorney-General  on  the 
but  they  have  presented  this  petition,  praying 
^fa&t  they  may  be  at  liberty  to  attend  and  be  heard  before 
^he  Master,  touching  the  scheme  and  on  the  matters 
ic^efisrred  to  the  Master  by  the  decree,  so  far  as  relates 
to   ascertaining  and  fixing  the  proportion  of  the  pro- 
perty vested  in  the  Governors,  which  ought  to  be  ap- 
plied as  a  provision  for  the  cure  of  souls  within  the 
purish  of  Wimbonie  Minster^  and  so  far  as  relates  to 
the   application  thereof  when  ascertained;  and  also  in 
f^pect  of  the  duties  to  be  performed  by  the  persons 
having  the  cure  of  souls  within  the  said  parish. 

Ilie  Ecclesiastical  Commissioners  for  England  were 
first  constituted  and  incorporated  in  the  year  1836.  (a) 
They  were  empowered  to  make  certain  enquiries,  to 
es^^mine  witnesses,  and 'require  the  production  of  docu- 
f0^ts  (6) ;  and  it  was  made  their  duty  to  prepare  and 
l^y  before  his  Majesty  in  Council,  such  schemes  as  ap- 
p^red  to  them  best  adapted  for  carrying  into  effect  the 
recommendations  thereinbefore  recited  (c) ;  and  power 


was 


(a)By0&7fF.4.c.77. 
(c)  Beet.  10. 


(b)  Sect.  9. 
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was  given  to  his  Majesty  in  Council  to  issue  orders 
ratify  such  schemes,  and  to  direct  every  such  order 
be  registered,  {a)  And  it  was  enacted,  that  every  sui 
order  should  be  inserted  and  published  in  the  Zjom 
Gazette  {b),  and  that  as  soon  as  any  such  order 
council  should  be  so  registered  and  gazetted,  it  shoi 
have  the  same  force  and  effect  as  if  the  same  were  i 
eluded  in  the  act. 


In  the  year  1840  various  ecclesiastical  revenues, 
tates,  and  interests  were  directed  to  be  paid  to  a 
vested  in  the  Commissioners  for  the  purposes  of  t 
act.  (c)  They  were  enabled  to  enforce  payment  a 
obtain  possession  of  such  revenues  and  estates,  in  t 
manner  by  the  act  directed  {d) ;  and,  except  as  to  cert 
specified  payments,  they  were  directed  to  carry  th 
receipts  to  a  common  fund,  which  was  to  be  applied 
the  manner  by  the  act  directed,  (e)  By  the  same  a 
additional  Commissioners  were  appointed,  (g)  Th 
were  directed,  from  time  to  time,  to  prepare  and  1 
before  her  Majesty  in  Council  such  schemes  as  shou 
appear  to  them  best  adapted  for  carrying  that  act  inC: 
full  effect,  and  in  such  schemes  to  recommend  su(^ 
measures  as  might,  upon  further  enquiry  (which  tli 
Commissioners  were  authorised  to  make),  appear  to 
them  to  be  necessary  for  that  pu)*pose.  (h)  And  it  was 
made  lawful  for  her  Majesty  in  Council  to  make  orders 
for  ratifying  the  schemes  of  the  Commissioners,  and  every 
such  order,  when  gazetted,  was,  in  all  respects  and  as 
to  all  things  therein  contained,  to  have  and  be  of  the 
same  force  and  effect  as  if  all  and  every  part  thereof 
were  included  in  the  act.  (i) 

Now 


(a)  Sect.  12. 
lb)  Sect.  13. 

(c)  3&4  rtcf.c.  lis    Sects. 
49.  52. 

(d)  Sect.  57. 


(<?)  Sect.e7. 
(g)  Sect.  78. 
(A)  Sect.  83. 
(i)  Sect.  88. 
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!Now  the  act  contains  this  special  clause  (a) :  *^  And 
be  it  enacted,  that  so  much  of  the  property  belonging 
to  the  a)llegiate  church  of  Wimbome  Minster^  in  the 
county  of  Dorset^  as  shall^  upon  due  enquiry,  be  found 
legrally  applicable  thereto,  shall,  by  the  like  authority, 
(>e   applied  to  the  purpose  of  making  a  better  provision 

for  the  cure  of  souls  in  the  parish  of  Wimbortie  Minster^ 

in   the  said  county.^ 
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It  was  assumed  in  the  argument,  and  may,  I  suppose, 
f<^P  the  present  purpose,  be  taken  for  granted,  that  the 
property  mentioned  in  this  clause  of  the  act  is  the  same 
property  which  is  the  subject  of  the  information,  and 
^^bich  the  Court  is,  by  the  information,  required  to 
^I>ply  upon  the  trusts  of  the  foundation  of  the  charity. 
I^^  is  not  pretended  that  this  property,  or  any  part  of  it, 
^**  any  income  or  emolument  arising  from  it,  is  vested 
^'^   or  directed  to  be  paid  to  the  Commissioners.     The 
^^mmissioners  may  have  a  duty  imposed  upon  them,  as 
^11  official  persons  have  or  ought  to  have.     If  the  ex- 
P*"ession  is  preferred,  they  may  be  said  to  have  the  per- 
'^■'niance  of  a  duty  intrusted  to  them.     But  the  duty 
^^^*es  not  arise  in   respect  of  any  property  or  estate 
^^^tcd  in   them ;   and    I  apprehend  that,  in  the  con- 
templation of  this  Court,  they  have  neither  estate  nor 
terest,  and  are  neither  trustees  nor  cestui  que  trust* 
^d  under  these  circumstances  it  seems  to  me,  that 
is  petition,  by  which  the  Ecclesiastical  Commissioners 
£ngland  claim,  in  effect,  a  right  to  be  litigant  parties 
^^  t^lie  cause  in  which  the  charity  funds  are  to  be  dis- 
tributed, is  not  a  little  singular.     But  in  matters  of 
^l^Airity,  the  Court  may  be  said  to  be  even  anxious  to 
\>^c>fit  by  the  advice  and  assistance  of  any  competent 
T^rsoQs,  and  the  position  and  the  means  of  knowledge 
pc^ssessed  by  the  Ecclesiastical  Commissioners  are  such 

as 
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as  to  make  it  highly  probable,  that  their  advice  and 
sistance  might  be  very  valuable.     There  can  be  no  ind 
position  to  give  due  attention  to  any  suggestions  whi 
they  may  offer,  and  both  the  Attorney-General  and  I 
trustees  or  governors  of  the  charity  have  ofiered  to  cc 
sent  to  an  order,  by  which  the  Commissioners  may  he 
liberty  to  attend,  and  be  heard  before  the  Master, 
their  own  expense.   This  reasonable  proposition  seem- 
for  a  moment,  likely  to  be  accepted ;  but  in  the  end 
was  rejected;  and  I  was  informed,  that  the  Comm 
sioners  considered  it  to  be  their  duty  to  the  public 
insist  on  their  right  to  be  parties  to  the  inforroatii 
offering,  indeed,  to  waive  that,  if  they  were  permitted 
attend  as  if  they  were  parties,  and  to  be  treated  as  sii 
in  respect  to  costs,  and  held  not  liable  to  any  of  t 
costs  or  expenses  which  they  might  occasion,  unli 
they  should,  in  their  attendance,  make  themselves  lial 
to  pay  the  same  by  some  misconduct. 


The  question,  therefore,  is  not  a  question  of  mere  e 
pediency  or  discretion,  whether,  in  the  consideration 
the  scheme,  it  would  be  desirable  to  have  the  advi 
and  assistance  of  the  Ecclesiastical  Commissioners,  • 
whether  the  Attorney-General,  in  proposing  his  schem 
should  act  in  concert  with  them,  or  form  his  ov 
scheme  after  a  consideration  of  their  suggestions,  b 
the  Commissioners  have  thought  fit  to  make  it  a  que 
tion  of  right,  and  to  insist,  that  they  are  entitled,  n 
merely  to  the  assistance  of  the  Attorney-General,  bi 
if  they  think  fir,  to  litigate  the  matter  with  him  in  tl 
Court  and  oppose  his  scheme  without  any  previous  cbi 
munication  with  him  on  the  subject. 


The  argument  in  support  of  the  petition  varied  in  i 
progress ;  at  first  I  was  told,  that  the  act  of  parliame 
gave  the  Commissioners  a  special  jurisdiction  in  tti 

particuli 
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particular  charity ;  that  no  decree  or  order  of  this  Court 
conid,  in  any  way,  affect  that  jurisdiction,  or  bind  the 
CommistioDers  in  whom  it  was  vested ;  that,  whether  they 
were  absent  or  present,  attended  to  or  not,  they  could 
frame  their  own  scheme,  wholly  independently  of  any 
aclieme  confirmed  by  this  Court,  or  by  the  Lord  Chan- 
cellor, or  the  House  of  Lords*     It  is  howerer  obvious, 
tliAt  the  Commissioners  have  not  of  themselves  any 
poiver  to  make  any  order  or  establish  any  scheme  what- 
in  this  matter.     When  they  have  prepared  and 
a  scheme  before  her  Majesty  in  Council,  their 
po^ieer  is  exhausted ;  it  does  not  depend  on  them  whe- 
ther the  scheme  shall   be  ratified  or  not;  and   this 
being  obvious,  the  argument  became,  that  the  Queen 
in  CSoancil,  upon  the  suggestion  of  the  Commbsionets, 
had  a  special  jurisdiction,  that  the  decree  or  order  of 
this  Court,  however  confirmed,  would  not  bind  her  Ma- 
jesty in  Council,  and  that  under  this  act  of  parliament 
her  Majesty  in  Council,  on  the  suggestion  of  the  Com- 
ixrissioners,  might  make  an  order,  the  effect  of  which 
''^■ght  be  to  annul  and  supersede  the  order  of  this  Court, 
though  confirmed  by  the  highest  judicial  authority  in 
the  kingdom. 
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line  argument  was  said  to  be  used,  not  for  the  pur- 
pose of  shewing  that  any  such  contradictions  or  conflict 
^f  Jurisdiction  would,  in  fact,  or  probably,  arise,  but  for 
^he  parpose  of  respectfully  suggesting  to  the  Court  the 
^*^ger  which  there  was  of  a  possible  conflict  of  juris- 
diction, if  the  proceedings  under  the  decree  should  take 
place  in  the  absence  of  the  Ecclesiastical  Commissioners 


^What  powers  may  be  possessed  by  her  Majesty  in 
^^^Uncil  under  this  act  of  parliament  may,  if  necessary, 
'^  argued  by  the  Attorney- General  on  a  proper  occasion, 

P 4  when 
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when  it  may  be  duly  considered  and  determined.  I 
my  opinion,  it  is  not  proper  to  be  argued  by  the  Ecck 
siastical  Commissioners  for  England^  or  to  be  detei 
mined  on  this  or  any  such  petition  by  them;  but  tl 
language  repeatedly  used,  in  the  course  of  the  argi 
ment,  makes  it  necessary  for  me  to  state,  that,  in  m 
opinion,  the  Commissioners  themselves  have  no  jarL 
diction  whatever  over,  or  in  conflict  or  competition  will 
this  or  any  other  Court.  They  have  to  enquire^  and 
is  their  important  duty  to  prepare  schemes,  and  la 
them  before  her  Miyesty  in  Council.  I  do  not  suspei 
that  in  the  preparation  of  their  schemes,  they  will  fei 
in  the  least  degree  disposed  to  act  in  contradiction  t 
the  law  as  laid  down  by  this  or  any  other  Court;  an 
when  their  schemes  are  brought  under  the  consideratio 
of  her  Majesty,  I  can  have  no  apprehension,  that  he 
Majesty  in  Council  will  ratify  any  scheme  or  do  any  ac 
whatever  to  impugn  or  supersede  a  scheme,  approve 
by  this  Court  in  the  regular  exercbe  of  its  establishe 
jurisdiction,  or  take  any  such  method  of  correcting,  o 
attempting  to  correct,  any  error  or  irregularity  whid 
may  have  occurred  in  the  proceedings  of  any  subor 
dinate  branch  of  the  Court;  and  I  confess  myself  t 
be  very  much  at  a  loss  to  understand,  why  the  righ 
claimed  by  this  petition  is  insisted  on. 


It  seems,  that  pending  the  enquiry  respecting  thi 
charity  before  the  Charily  Commissioners,  the  Ecde 
siastical  Commissioners  for  England  were  informed,  tha 
there  might  be  some  surplus  of  the  funds  belonging  t 
the  Collegiate  Church  of  ff'imbome  Minster^  after  an 
swering  the  purposes  of  the  charity;  and  thereupoi 
they  recommended,  ^*  That  so  much  of  the  property  be 
longing  to  the  Collegiate  Church  of  Wimborne  Minste 
as  should,  upon  due  enquiry,  be  found  to  remain,  afte 
providing  for  the  original  purposes  of  the  foundation 
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be  applied  to  the  purpose  of  making  a  better  pro- 
vision for  the  spiritual  care  of  the  parish  of  Wimbome 
Minsier/* 

This  information  was  filed  in  the  year  1836,  by  the 
Attorney-General)  not  at  the  relation  of  the  Ecclesi- 
astical Commissioners,  but  ex  officio^  at  the  suggestion 
of  the  Charity  Commissioners,  The  subject  was  duly 
under  the  jurisdiction  and  direction  of  this  Court,  at 
the  time  when  the  statute  S  &  4  Vict.  c.  1  IS.  was  passed. 
It  was  stated  at  the  bar,  that  the  bill,  by  which  the  act 
was  proposed,  did  not  at  first,  nor  till  it  reached  almost 
its  last  stage,  contain  any  provision  relating  to  Wimbonie 
Mi7is£ef\  The  pendency  of  the  suit  might  have  been  a 
^ason  for  excluding  it;  but  I  do  not  enter  into  that 
subject,  which,  though  important  in  one  view,  does  not 
seem  to  me  material  for  the  present  purpose*  The  act 
^ioes  now  contain  the  clause  on  which  the  petitioners 
^ly ;  and  the  question  is,  whether,  upon  the  construe- 
^*<>Q  of  it,  the  Commissioners  have  a  right  to  be  litigat- 
^  parties  in  this  cause. 

On  reading  the  clause,  I  do  not  think  that  an  enquiry 
directed  by  this  Court  in  the  exercise  of  its  ordinary 
jurisdiction,  on  an  information  duly  filed  by  the  At- 
torney-General,  can  be  otherwise  than  included  in  the 
^^pression  *^so  much  as  shall,  upon  due  enquiry,  be 
^oond  legally   applicable"  to  the  purpose  in  the  act 
'"^ntioned.      It  could  not  be  meant  to  invest  the  Eccle- 
siastical Commissioners  with  jurisdiction  and  authority 
^  determine  or  find  what  was  or  was  not  legally  ap- 
plicable to  the  purpose:    and   although  the  purpose 
(obscurely  as  it  is  expressed)  probably  means  the  pur- 
P^^  of  making  better  provision  for  the  cure  of  souls  in 
^'^c  parish  of  Wimbome  Minster ^  I  think  that  the  finding, 
or  the  determination  of  how  much  is  legally  applicable 

to 
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to  that  purpose,  which  involves  the  question. of 
much  is  I^^ly  applicable  to  the  other  purposes  of 
charity,  does  not  depend  on  any  judgment,  act,  re| 
or  opinion  of  the  Ecclesiastical  Commissioners,  but  i 
depend  on  the  determination  of  this  Court,  founded 
•due  consideration  of  die  true  effect  and  meaning  of 
instruments  constituting  the  foundation  and  endowc 
of  the  charity,  according  to  the  principles  and  author 
by  which  this  Court  is  governed  in  such  cases, 
clause  further  enacts,  that  what  shall  be  found  leg 
applicable  thereto  shall,  by  the  like  authority,  be 
plied  for  the  purpose  of  making  better  provision  finr 
cure  of  souls,  &c. 


What  is  meant  by  ^  the  like  authority,^  thus  YUgf 
referred  to  by  a  relative  word,  without  a  proper 
distinct  antecedent  ? 

Not  the  authority  of  the  Commissioners,  as 
urged  in  a  portion  of  the  argument,  but  probably 
authority  or  order  of  the  Queen  in  Council,  sugge 
in  a  scheme  prepared  and  laid  before  her  by  the  C 
missioners,  as  was  contended  for  afterwards ;  and  if 
be  right,  the  result  is;  that  the  Queen  in  Council,  u 
the  suggestion  of  the  Ecclesiastical  Commissioners 
England^  may,  so  far  as  the  like  authority  is  prop 
and  legally  applicable,  apply  so  much  of  the  prop 
as,  upon  due  enquiry,  shall  be  found  legally  applio 
to  the  cure  of  souls. 


Having  regard  to  the  legal  and  regular  mean 
correcting  any  error,  we  are  not  to  suppose  any  01 
than  a  just  and  legal  exercise  of  the  authority  of 
Court ;  and  I  think  that,  if  this  Court,  in  the  just' 
legal  exercise  of  its  authority,  were  to  ascertain,  \ 
according  to  the  true  meaning  and  effect  of  the  fou 
ation  and  endowment,  a  certain  portion  of  the  fum 

quest 
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questioD  ought  to  be  applied  for  spiritual  purposeSf  in 
a  particular  manner,  there  is  nothing  in  this  act  to  en«- 
title  the  Ecclesiastical  Commissioners,  or  the  Queen  in 
Council,  to  prepare  and  ratify  a  different  scheme,—- 
irn  e.  a  scheme  inconsistent  with  the  true  meaning  and 
eflfect  of  the  foundation  and  endowment ;  and  I  am  of 
opinion,  that  thb  Court  is  not  at  liberty  to  withhold  the 
exercise  of  its  proper  jurisdiction  and  authority,  or  ab- 
stain from  its  exercise,  in  the  absence  and  without  the 
leave  of  the  Ecclesiastical  Commissioners,  in  the  vain 
imagination,  that  the  authority  of  the  Queen  in  Council 
may  be  exercised  in  such  a  manner  as  not  to  ratify 
and    give  the  force  of  law  to  a  decree  of  this  Court, 
made  legally  and  in  conformity  with  the  foundation*     I 
am  well  satisfied  that  no  such  authority  will  be  exer- 
cised by  the  Queen  in  Council,  and  am  indeed  far  from 
thinking,  that  the  Ecclesiastical  Commissioners  them- 
selves will  ever  think  of  proposing  that  any  such  au- 
^ority  should  be  exercised :  I  hope  and  believe  that, 
^^   consideration,  they  will  be  rather  disposed  to  assist 
^han  to  counteract  the  due  administration  of  the  law, 
^'^d  the  legal  application  of  this  charity  estate. 
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Xhe  act  of  parliament  containing  this  clause  in  rela- 
^'on  to  Wimborne  Minsteri.  it  was  quite  reasonable  and 
P**oper  that  the  Commissioners  should  give  their  atten-. 
^*on  to  the  subject. 


iThey  might  reasonably  have  suggested  to  the  At^ 

^^i^ey-General,  that  the  act  imposed,  or  might  be  held 

^  impose,  a  duty  to  them,  and  have  requested  him  to 

Consider  the  case,  and  afford  to  them  any  assistance 

^hich  might  be  useful^  and,  if  necessary,  to  bring  the 

^uViject  under  the  consideration  of  the  Master  and  of 

^his  Court.     If  they  had  done  this,  they  would  pro- 

Wbly  have  met  with  respectful  and  considerate  attention. 

If 


220 


CASES  IN  CHANCERY. 


1847. 


The 

Attornky- 

Genkral 

V. 
WfMBORNB 

SchooL 


If  they  had  not  met  with  the  willing  attention  they 
sired  from  the  Attorney-General,  I  think  that  legal 
constitutional  means  of  setting  the  matter  right  wo 
have   been  open  to  them ;  but,  instead  of  seeking 
assistance  of  the  Attorney-General,  they  have,  on.t. 
occasion,  claimed  a  right  to  be  heard  independently  m 
separately  from  him,  and  against  him  or  the  scheme 
proposes  ;  and  when   the  Attorney-General  offers 
consent  to  their  appearance  at  their  own  expense, 
reject  the  offer,  and  still  insist  on  their  right. 


It  may  be  admitted,  that  they  have  an  Iraporta.^^ 
duty  to  perform  under  the  act,  —  a  political  and  cccl'^i 
siastical  duty, — and  they  may  have  a  right  to  the  assist 
ance  of  the  Attorney-General,  when  required,  to  enab^^i 
them  the  better  to  perform  that  duty ;  but  they  ba^^ 
not  vested  in  them  any  such  trust  as  can  be  performed 
or  recognised  by  this  Court.  They  have  no  esta0 
and  no  interest  in  the  matters  in  question ;  and  I  am  c^ 
opinion,  that  they  have  no  right  to  be  treated  as  inde=!=^ 
pendent  parties  in  this  cause  or  to  appear  as  such. 


In  this  case  we  have  already,  as  parties  to  the  causes 
the  Attorney-General,  whose  duty  it  is  to  attend  to  al  fl 
public  interests  involved  in  the  case,  and  the  governors^ 
whose  duty  it  is  to  state  to  the  Court  every  thing  neces — 
sary  for  the  property  and  its  due  application.    We  bavc^ 
further  the  Bishop  of  Bristol^  who  is  the  visitor  of  th^ 
charity,  and  the  Master  is  attended  by  the  clergymen 
who  are  interested  to  increase  the  amount  of  the  revenue 
which  is  to  be  applied  to  the  cure  of  souls,  besides  the 
choristers,  singing  boys,  and  organist.     Believing  that 
the  Ecclesiastical  Commissioners  are  very  competent  to 
give  useful  assistance  in  the  settlement  of  the  scheme,  I 
should  be  glad  to  have  the  benefit  of  it,  if  they  would 
give  it  without  burdening  the  charity  with  increased 
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escpense;   but  advancing  their  claioii  in   the  manner 
%hej  do^  as  a  right,  I  am  obliged  to  say,  that  I  think 
fXiey  have  no  right  to  interfere  at  the  expense  of  the 
charity.     I  have  no  doubt,  that,  upon  the  consideration 
of  any  scheme,  the  Attorney-General  will  not  omit  to 
notice  the  clause  in  the  act  of  parliament  which  refers 
to  Wimbome  Minsier ;  and  I  am  sanguine  enough  to 
hope,  that,  even  without  the  assistance  of  the  Commis- 
sioners or  their  solicitor,  we  may  be  able  to  proceed 
without  violating  the  law,  or  coming  into  any  conflict 
with  the  orders  which  may  be  made  by  Her  Majesty  in 
Council.     The  Commissioners  will,  on  reflection,  pro- 
bably admit  that  the  exercise  of  their  proper  functions 
is  not  likely  to  bring  them  into  conflict  with  Her  Ma- 
jesty's courts  of  justice. 

I  shall  dismiss  this  petition  with  costs,  if  the  Com- 
missioners still  decline  to  accept  the  ofler  made  to  them 
of  going  in  at  their  own  expense. 
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In  re  DAVID  TAYLOR. 


Mardi  23. 


A  ^  order  was  made  for  the  taxation  of  a  solicitor's  The  old  prno 

bill,  and  for  the  delivery  over  of  the  documents  J?*;?  ^^^ 
II.'  ^  followed  to 

'"  ^^  hands  on  payment  of  the  amount  found  due.  compel  a  soli- 

citor to  de- 
rp,        ^  liver  over 

^he  bill  was  taxed  at  9/.  25.,  which  was  paid  on  the  documents  to 

"^^^  March,  Se^'S;;. 

Mr.  application  is 
^  '   ••  in  the  mat- 

^*    ttid  the  12th  Order  o^  Augatt  IMl  is  inapplicable  to  such  a  case. 
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1487.  Mr.  Eogers  now  applied  for  an  order  on  tbe  8cdict#:^=^ri 

to  compel  him  to  hand  over  the  documents ;  and        Vie 
asked  that  a  time  might  be  limited  for  that  purp-^:=^se 
Tatlob.       y^j^  ^^  jg^  Qj^j^  oiAi^ia  1841.  (a) 

Tk€  Master  of  the  Rolls  said,  he  wished  he  co 
make  the  order ;  but  he  believed  that  it  had  been  deci 
by  higher  authority  that  the  order  referred  to  o 
applied  to  parties  in  a  cause^  and  not  to  an  appltcat 
**  in  a  matter  '^  like  the  present ;  and,  therefore,  the  pa 
must  proceed  under  the  old  practice,  (b) 

(a)  Ord.  Com.  167.,  and  see      97. ;  and  In  re  Looell,  9  JSe-^ 
In  re  Blake  and  Youngs  9  Beav.      332. 
209. ;   Lane  v.  Ofiiw,  2  Hare^  (b)  Seton  on  Decrees^  432. 


Feb.  22.  TURNER  V.  HUDSON. 

Residuary  bfr-  npHE  testator,  by  his  will,  expressed  himself  as  fol- 
quest  in  trust       ■  «  t      i  •       .  i        l  t     • 

for  A.  for  life,  lows  :  —  "I   also  give  to  my  brothers  and  sisters 

and,  after  her    j^^^  Hudson,   Benjamin  Hudson,  Elizabeth  Greafvcith, 

ciecc&sey  lo  ^^ 

distribute         Eleanor  Alcoclc,  and  Ann  Jones,  or  to  such  of  them  as 
t^B^s^  shall  be  living  at  the  time  of  my  decease^  the  sum  of 

tbers  and       '  250/.  each/'  &c. 
sisters,  and 
such  of  their 

children  as  And  he  devised  and  bequeathed  the  residue  of  his 

shouldbethen         .        ,  ,  '    .  . 

living,  the         1*^1  &""  personal  estate  unto  his  executors,  upon  trust, 

parents  and       ^q  permit  his  wife,  Catherine  Hudson,  to  receive  the 
children  to  be  *^  ' 

classed  to-     .  annual  proceeds  thereof;   and  from  and   immediately 
«sther,  and  to  P 

aharein  aiit^r 

equal  proportions.'' 

Held,  that  thxme  brothers  and  sisters  and  children  only  who  survived  A.  vrere 
entitled,  and  that  they  took  per  capita. 
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after  her  decease,  npon  trust,  **  to  convert  the  whole  of 
his  estate  and  eflfects  into  money,  and  to  distribute  the 
same,  in  equal  shares  and  proportions  (after  first  paying 
thereout  the  sum  of  250/.  to  each  of  his  brothers  and 
sisters  then  living),  between  and  amongst  each  and 
every  of  h»  brothers  and  sisters  (a),  and  such  of  their 
cfaiMren  as  sliould  be  then  living,  the  parents  and  chil- 
dren to  be  classed  together,  and  to  share  in  equal 
proportions.** 


1847. 
Turner 

V, 
HUDSOK. 


7he  testator  died  in  1815,  leaving  his  widow  and  five 
"'■others  and  sistiers  surviving  him. 


Le  widow  died  in  1848,  at  which  time  all  the  bro- 
^"^«~s  and  sisters  were  dead,  but  there  were  ten  of  their 
c«ilcl»-en  then  living. 


e  Master  having  made  the  necessary  enquiries,  the 
now  came  on  for  further  directions. 


\  Kindersley  and  Mr.  ChandlesSj  for  some  of  the 

^*^^l<iren,  contended,  that  to  qualify  a  brother  or  sister 

^^     t»lie  any  share  of  the  residue,  he  must  be  shewn  to 

•^^^   Aiving  at  the  death  of  the  tenant  for  life ;  and  in  like 

^'^^►riiier  those  children   only  took   who    were   "  then 

'•^"^ing," — viz.  at  the  death  of  the  widow;  that  the  object 

^^  the  testator  was  to  create  a  class  existing  at  the  time, 

^^Viowere  to  "share  in  equal  proportion";   and  that 

^bc  parents  and  children  then  living  were  "  to  be  classed 

^^>geiher  or  take  equally  per  capila.^^ 

Mr.  jL.  Lonondes  and  Mr.  BoupeU  contended  for  the 
same  construction. 


Mr. 


(a)  This  comma  was  in  the  original  will. 
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Mr,  Kenyofi  Parker  for  the  representatives  of  child  ■ren 
who  died  in  the  life  of  the  tenant  for  life,  contencSed 
that  they  took  vested  interests  upon  the  testator's  de£B.th. 


Mr,  Tamer  and  Mr.  Welford^  for  the  representati  '^es 
of  a  sister,  contended,  first,  that  the  words  ^^  then  livii^  g" 
had  reference  to  the  children,  and  not  to  the  broll^^^ 
and  sisters ;  and  secondly,  that  the  word   "  then  ^  re- 

ferred to  the  death  of  the  testator. 


The  Master  of  the  Rolls  was  of  opinion,  on 
whole,  that,  after  the  death  of  his  wife,  the  testator* 
tended  a  division  of  the  residue  (after  giving  each  oC 
brothers  and  sisters  then  living  25QL)  amongst  a  cl 
composed  of  the  brothers  and  sisters  and  their  chil 
then  living,  to  be  divided  per  capita.     He  therefore 
clared,  that,  according  to  the  true  construction  of* 
will,  his  residue  ^^  became  distributable,  and  ought  t 
distributed  amongst  such  of  his  brothers  and  sisters 
as  should  be  living  at   the  death  of  his  widow, 
amongst  such  of  the  children  as  should  be  then  li 
of  the  brothers  and  sisters.'' 
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18th  o{  December  1840,  the  Plaintiff  exe-   A  biU  alleged, 
a  mortgage  to  the  Defendant,  to  secure  the  fendant  had 
JO/.     In  June  1845,  the  Defendant,  on  the  received  cer- 

tain  sums 

of  the  Plaintiff,  rendered  him  an  account  of  from  B,  on 
and  payments  on  his  behalf,  extending  from  pi^^^  ^j 
f  Maj/  1836  to  the  18th  of  December  1840,   asked  whether 
f  purporting  to  shew,  that,  on  the  execution  ^j  ^^^  j^ 
-tgage,  the  sum  of  1180/.  was  due  from  the  fact,  receive 

the  Defendant.  whether  on 

the  Plaintiff's 
behalf;  &c. 

nber  1846,  the  Plaintiff  filed  this  bill  against  The  answer 

lant,  for  an  account  and  redemption.     The  fhe^^fejfj^^ 

,  that,  in  the  account  so  rendered,  the  De-  had  received 

1A.  J  \  'm.  J  t.»        ir     '^1-         •  these  sums  on 

not  debited  himself  with,  or  m  any  manner  behalf  of  the 

Plaintiff  credit  for,   divers   large  sums  of  Plaintiff. 
iich  the  Defendant  in  fact  received,  for  and  ^as  insuf- 

of  the  Plaintiff,  between   the  28th  day  of  ^^1^*^ 

_     ,  ,     ,         r  ^         1  t        Where  par- 

and  the  18th  day  o\  December  1840;  and,  ticular  facts 

ar,  that  the  Defendant  in  fact  received,  for  a'-e^leged 
'    ^     ^  '  and  there  are 

Plaintiff^s  behalf,  the  several  sums  of  money  sifting  enqui- 

several  persons,  and   at  the   several  times,  on\hem*aee- 

that  is  to   say,  the  Defendant  received   on  peral  denial  is 

ff's  behalf,  on  the          day  of  JIfarcA  1837,  Where  a  bill 

I.  P.  Jodrell  the  sum  of  300/.    The  bill  then  ^}:^^  «pe- 

cine  pay- 
specified   ments  to  De- 
fendant, by 
ns,  at  specific  times,  and  the  interrogatory  asks  generally,  whether  such 
7  and  what  payments  were  not  made  to  Defendant,  by  such  or  some 
lat  persons,  at  such  or  some  other  and  what  times,  the  Court  will  not 
[x>very  of  all  payments,  by  all  persons,  at  all  times,  but  will  confine  the 
liin  reasonable  limits. 

n  framing  answers  so  as  to  escape  the  chai^  of  insufficiency  on  the  one 
lundancy  or  impertinence  on  the  oUier. 
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specified  other  sums  alleged  to  have  been  received  Cr 
Sir  JR.  P.  and  Lady  Jodrellj  the  father  and  mother  i 
the  PlaintifT,  the  amounts  of  which  were  stated,  toget: 
with  the  dates  of  the  payments. 

The  corresponding  interrogatories  were  as  follows  : 
"  Whether  the  said  William  Henry  Slatiey  did  not^ 
facU  receive^  and  "whether  or  not  for  and  on  your  ora£ 
behalf  J  the  several  or  some  or  one  and  which  of 
sums  of  money  from  the  several,  or  some  or  one 
which  of  the  persons  at  the  several,  or  some  and  wli 
of  the  times  hereinafter  mentioned,  that  is  to  say^ 
the  day  oi  March  18S7,  or  at  some  and  what  ot' 
time,  from  the  said  Sir  Richard  Paid  Jodrell^  or  Tr 
some  and  what  other  person  or  persons,  the  sum 
SOO/.,  or  some  and  what  other  sum :  on  the  1st 
Jtdy  1837,  &c.,  &c."  [specifying  the  other  sums.] 

^^  And  whether  the  said  Defendant  did  not  also  rec 
the  following  sums  from  the  following  persons,  at 
times  following  for  and  on  behalf  of  your  orator; 
is  to  say,  also  on  ihe  25th  day  of  Febrtiary  1840,  o 
some  and  what  other  time,  from  Lady  Jodrcll^  or 
some  and  what  other  person  and  persons,  the  sunc^ 
loo/.,  or  some  and  what  other  sum"  [the  other  stM^ 
were  here  specified],  ''  or  how  otherwise,  or  whicl^ 
those  several  sums  did  the  said  Defendant  receive, 
from  whom,  and  when,  and  on  whose  behalf." 
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By  his  answer,  the  Defendant  denied,  **  that  in  th^^ 
month  o(  March  1837,  or  at  any  other  time  before  oi 
during  the  period  to  which  the  said  account  extended, 
he  received  for  or  on  the  said  Plaintiff's  behalf,  from 
the  said  Sir  22.  P.  Jodrell^  or  from  any  other  person  or 
persons,  the  sum  of  SOO/.,  or  any  other  sum,  tiave  as  m 
!the  said  account  appears,  or  that "  &c.  [following  the 

inter- 
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interrogatories.]      And    *'  that,    in .  respect  of  the  said 

other  sums  in  the  bill  particularly  specified,  he,  in  so 

&r  as  he  received  the  same  or  any  or  any  one  of  them, 

Or  any  such  sums  or  sum  from  the  said  Sir  R.  P.  JodreU 

And  Lady  JodreU^  received  the  same  for  other  purposes 

^lan  for  the  use  or  on  the  account  of  the  said  Plaintiff, 

^t\^  duly  applied  the  same  to  such  purposes,  and  duly 

Aocoanted  with  the  proper  parties  in  respect  thereof.** 

The  Plaintiff  took  two  exceptions  to  this  answer  for 
losufficiencyf  which  the  Master  allowed ;  and  the  De- 
'^ndanl  now  appealed  from  his  decision. 

Mr.  Temple  and  Mr.  Spurrier,   for  the  Defendant. 
1*he  answer  b  substantially  sufficient,  having  regard  to 
^e  aUq;ations  of  the  bill,  and  the  purposes  for  which 
tbe  discovery  is  sought..    The  Plaintiff  alleges,  that  the 
I^efendant  received  certain  specified  sums  ^^  for  and  on 
bebalf "  of  the  Plaintiff  between  May  18S6  and  December 
^B40;  and  the  answer  expressly  denies  that  he  received 
^ese  or  any  other  sums  on  the  Plaintiff's  behalf.    But 
^e  interrogatory  goes  to  the  wild  extreme^  of  requiring 
^e  Defendant  to  set  forth  every  sum  which  the  De- 
^^^ndant  has,  at  any  time,  received,  from  any  person ;  so 
^at,  if  he  be  bound  to  comply  with  this  unreasonable 
^^uisition,  he  must  set  out  all  his  professional  and  pri- 
vate accounts  during  the  whole  of  his  life.     The  Plain- 
^  is  bound  to  confine  the  discovery  to  the  material 
^legations  of  the  bill:  every  thing  beyond  is  mere  im- 
pertinence. 


.  ITIie  Master  of  the  Rolls.  It  is  the  common  prac- 
^^  where  a  Plaintiff  alleges  that  the  Defendant  re- 
^^^  a  given  sum  on  a  given  day,— *  as,  for  instance, 
SOOL  on  the  20th  of  June, — to  ask,  if  he  did  not  receive 
^  sum  or  some  other  and  what  sum,  on  that  or  some 

Q  2  other 
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other  and  what  day.  If  the  interrogatory  were  not  so 
Framed,  then,  if  the  Defendant  had  received  199/.  the  cl  ay 
before,  or  the  day  after,  he  would  escape  the  discovei"^«3 


The  Court,   as  Sir  JV^  Alexander  says,  is  aware 
the  difficulties  of  answering  unexceptionably,  and  s< 
whether  the  bill  is  fairly  answered  on  the  whole,  and 
an  honest  answer :  Ballj/  v.  Ketirick  {a) ;  and,  in  det  < 
mining  whether  particular  discovery  is  material  or  n 
it  exercises  a  discretion,  and  refuses  to  enforce  it,  wh 
it  is  remote  in  its  bearings  upon  the  real  point  in  iss 
and  would  be  an  oppressive  inquisition ;  Dos  Santosr 
Frietas  (b)  and  SmaU  v.  Aiiwood.  (c) 

Mr,  Kindersleyj  Mr.  Tttrner^  and  Mr.  Hardy^  for  t 
Plaintiff.     The  Plaintiff  does  not  require  any  such 
reasonable  discovery  as  is  stated.    All  he  demands  is 
know  distinctly,  first,  *^  whether  the  Defendant  did  n 
in  fact,  receive"  these  particular  sums,  and,  second 
whether  he  received  them  "  for  or  on  the  Plainti 
behalf."      A  discovery  to  this   extent  the   Plaintifl* 
legitimately  entitled  to ;  but  the  Defendant  has  avoi<i 
answering  these  two  enquiries  by  saying,  "  I  have 
received  these  sums  on  your  behalf."     This  is  an  e^^ 
sion.    Surely  if  a  bill  alleged  that  a  testator  died  leavi 
children,  and  asked  whether  he  died,  and  whether 
left  children,  an  answer  ''that  he  did  not  die  leari 
children,"  would  be  insufficient.     A  Defendant  can 
answer  by  a  negative  pregnant;  and  "  a  general  derB 
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(a)  13  PriW,  p.  291. 

(6)  Stated  in  Wigram  on  2)«- 
coiwy  (2d  ed.),  pp.  165.  168, 
where  Sir  W,  Alexander,  m  al- 
lowing a  demurrer  to  oppressive 
discovery,  forcibly  observed :  — 
"  If  the  Court  were  to  enforce 


this  sort  of  inquisition  int 
nian*s  private  affairs  and  l> 
ness,  the  sooner  its  doors 
closed  the  better,  for  it  wa 
be  a  scourge  to  the  countiy/ 
(c)  Wigram  on  Ditcovery, 
168. 
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is  not  enough ;  but  there  must  be  an  answer  to  sifting 
enquiries  upon  the  general  question:''  Mountford  v. 
'.(a) 


Secondly,  the  Defendant's  denial  is  not  distinct :  it  is 
g^aalified  by  the  words  <^  save  as  in  the  account  ap- 


99 


184.7. 


AIn  Temple^  in  reply.  No  case  is  made  by  the  bill 
for  the  receipts,  independently  of  those  on  behalf  of  the 
Plaintiff:  a  bill  for  an  account  between  A»  and  B*  can- 
not seek  for  a  discovery  of  the  Accounts  between  A.  and 
CI  Secondly,  the  account  is  referred  to  in  tlie  bill,  and 
is  thereby  sought  to  be  impeached :  it  is  quite  legitimate 
to  refer  to  it  in  the  answer. 


He  also  referred  to  Adams  v.  Fisher,  (b) 

The  Master  of  the  Rolls. 

^▼ery  one  practically  acquainted  with  drawing  an- 
*^ers  will  entirely  concur  with  the  observation  made 
^y  Sir  William  Alexander^ -^-^ihatf   in    many   cases,  it 
^  a  difficult  thing  so  to  frame  an  answer  as  to  avoid 
^^ceptions  for  insufficiency.      To   that   observation  I 
^&y  add,  that  it  is  equally  difficult   so   to   frame   an 
•^swer  as  to  prevent  exceptions  for  impertinence  and 
Redundancy.     In  both  cases  there  is  great  scope  for 
^"C  exercise  of  the  power  of  criticism  on  the  part  of 
those  who  wish  to  support  exceptions  to  an  answer  on 
Either  of  those  grounds,  and  that  which  may  have  ap- 
peared a  perfect  answer  to  the  framer  of  it  may  not 
^  80  considered  by  the  Judge  or  the  person  who  may 
chance  to  review  it. 

In 


(«)  6  Tei.  788. 


(b)  2  Keen,  754^  and  3  MyL 
4*  CV-.  626. 
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In  this  case,  the  bill  asks  for  an  accoant  of  certs 
payments,  in  which  the  Plaintiff  alleges  himself  to 
interested,  made  to  the  Defendant  by  Sir .  Bieka 
JodreU  and  Lady  Jodrelly  within  a  particular  limit 
period,  namely,  between  the  28th  day  of  May  18 
and  the  18th  day  of  December  1840.  There  is  a  geniei 
statement  of  the  payments  said  to  be  omitted  in  tbe  i 
count,  and  for  the  balance  of  which  security  was  give 
and  then  we  have  certain  payments  at  certain  tibc 
pardcularized ;  and  the  allegation  is,  *^  that,  in  t 
month  of  March  1837,  the  Defendant  received  on  i 
Plaintiff's  behalf  from  Sir  Richard  JodreU  the  sum 
SOO/."  That  being  the  allegation,  let  it  be  consSden 
for  a  moment  how  many  circumstances  are  involved 
that  single  sentence  or  allegation.  First,  there  is  tl 
fact  of  receipt;  secondly,  the  time  of  receipt;  thirdl 
the  person  on  whose  behalf  the  payment  was  mad 
and  fourthly,  the  amount  of  the  sum  paid.  All  tho 
things  are  involved  and  included  in  that  single  all 
gation,  and,  simple  as  it  appears  to  be,  all  those  thinj 
may  properly  be  made  the  subject  of  enquiry. 

Looking  on  the  interrogatory  framed  on  this  simp 
statement,  it  may  be  observed,  that  not  only  is  the 
some  difficulty  in  drawing  answers  so  correctly  as 
prevent  exceptions,  but  there  is  also  some  difficulty 
drawing  interrogatories  founded  upon  the  allegation  oo 
tained  in  the  bill;  and,  this  duty  being  very  general 
done  by  clerks,  and  the  eye  of  counsel  being  mere 
cursorily  cast  over  them,  questions  of  this  kind  som 
times  arise.  Some  difficulty  may  have  arisen  in  tl 
case,  in  consequence  of  the  interrogatory  being  frami 
in  a  somewhat  complicated  manner.  The  drawer  h 
evidently  been  endeavouring  to  comprise  in  one  i 
terrogatory  that  which  might  more  properly  have  bei 
made  the  subject  of  several  separate  but  consecuti 

intc 
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in  terrogalories;  he  has  sought  to  obtain  by  one  inter-        1847. 
rofptory  the  information  required  instead  of  making  use 
oF   fle?eraly  wbichi  perhaps^  he  might  baye  done  with 
advantage. 

^Well,  tbeUf  the  infornUitipn  sought  being  such  as  I 

lui-ve  stated,  and  the  time  assigned  being  in  March  1BS7» 

i^  is  asked  whether  the  Defendant  did  not  receive  it  then 

CUT  «« at  some'  and  what  other  time."    It  was  said  —  and  I 

mufit  own  I  was  rather  surprised  to  hear  it  stated, — that 

^liis  applies  to  all  times  in  a  man's  life,  and  that  the 

^I^dE&ster  cannot  be  right  in  the  conclusion  he  has  arrived 

^^     unless  he  meant  the  discovery  to  extend  to  every 

period  in  a  man's  life.     Next  he  is  asked,  if  he  did  not 

■"^oeive  it.  from  **  Sir  Richard  Jodrellj  or  from  some  and 

^^IsAt  other  person  or  persons;"  and  it  is  said,   that 

^'^isy  if  it  means  any  thing  at  all,  must  mean,  any  other 

Person  in  the  world;  and  then  when  we  come  to  the 

of  S00£,  ^^or  some  and  what  other  sum,"  it  is  said^ 

this  includes  any  other  sum  in  the  world.     Nowi 

'^Ust  say,  that,  however  wild  we  are  supposed  to  be  in 

practice  in  Chancery,  we  are  not  so  wild  as  thati 

oug^h  there  has  been  a  vast  deal  of  ingenuity  used  fai 

^^^   arguments  in  the  behalf  of  that  construction,  I  quitei 

^^^^^c:ur  with  Mr.  Temple^  that  all  these  interrogatories 

*^^^t  be  construed  with  reference  to  the  question  raised 

^^^t^Mreen  the  parties  upon  the  record,  or  else  they  are 

l^^^^fectly  irrelevant. 

'^^th  regard  to  time,  it  is  between  these  periods,  the 

^^th  of  May  18S6  and  the  18th  of  December  1840.     If 

^^  ^vas  before  or  after  that  time  it  is  quite  irrelevant; 

^nd  so  the  Defendant  has  justly  considered.     He  says' 

**  during  the  time  referred  to."     That  is  quite  right. 

^^  understood  the  limit  of  time. 

Q  4  Who 
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Who  are  the  persons,  and  the  only  persons,  who  are 
alleged  to  have  paid  ?  Sir  Ricliard  Jodrcll  and  Lady 
JodrelL  Has  any  body  else  paid  ?  Oh  yes,  it  is  said, 
because  Sir  Richard  Jodt^ell  or  Lady  Jodrell  might  not 
have  paid  the  money  with  their  own  hands ;  but  there 
might  be  something  equivalent  to  it,  as  if  Sir  Richard 
Jodrell  had  sent  it  by  a  servant  and  so  paid  it,  or  had 
given  a  cheque  upon  his  banker,  who  afterwards  paid  it 
by  his  order.  That  would,  1  conceive,  be  a  subject  of 
proper  enquiry  here,  as  being  comprised  in  the  common 
sense  understanding  of  the  words.  Is  there  any  founda- 
tion whatever  for  the  notion  wliich  seems  to  be  enter- 
tained by  the  Defendant,  that,  if  these  interrogatories  are 
to  be  answered  more  fully,  he  must  set  out  every  pay- 
ment made  by  any  person  at  any  time  during  the  whole 
course  of  his  life.  That  is  a  very  absurd  construction; 
and  if  any  such  thing  had  been  attempted  here,  I  think  I 
should  very  quickly  have  put  an  end  to  any  doctrine  of 
that  sort ;  but  no  such  thing,  as  I  believe,  has  ever  been 
propounded,  except  in  the  ingenious  argument  where 
it  has  been  advanced  to  shew  the  extravagance  of  the 
proposition,  and  as  an  argument  ex  absurdo  that  the 
exceptions  for  insufficiency  ought  not  to  be  allowed. 


I  think,  upon  the  whole,  it  would  be  a  most  absurd 
conclusion  for  me  to  come  to.  There  being  sufficient 
limits  as  to  time,  the  question  really  comes  to  this, 
whether,  having  regard  to  the  circumstances  of  the  case, 
the  nature  of  this  record,  and  the  limit  of  time,  the 
answer  is  sufficient?  Nothing  can  be  more  true  than 
this,  that  it  is  only  that  which  is  paid  on  the  behalf 
or  for  the  use  of  the  Plaintiff  that  is  here  in  question  ; 
and  the  Defendant  says,  he  has  denied  it  generally.  I 
must  say  I  have  not  found  words  quite  amounting  to 
that ;  but  if  there  were,  still  that  is  not  what  is  required 
in  the  case.     If  there  are  particular  facts  stated  in  the 

biU, 
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bilU  and  sifting  interrogatories  are  founded  on  thero,  a 

general  denial  is  not  sufficient.     In  the  present  instance 

it    seems  to  me,  that  it  might  have  been  sufficient  if  the 

JI>efendant  had  said  to  the  effect,  *^  I  did  not  receive 

til  is    money  on   the  Plaintiff's   behalf:  I  did  receive 

sti^h  a  sum  of  money  from  Sir  Richard  Jodrell^  but  it 

y^as  not  on  the  Plaintiff's  behalf."     But  there  being  a 

specification  of  a  particular  sum,  it  appears  to  me  the 

aosi'V'er  must  apply  itself  to  that  specification,  which  it 

^oes  not  here.    There  is  nothing  here,  which  does  not 

still    leave  the  question  unsatisfied,  whether  the  sums 

*wer&  or  not  received,  and  whether  upon  the  Plaintiff's 

\>ehair.    The  Defendant  had   nothing  to  do  but  to  say 

distinctly  I  received  it;  but  not  upon   the  Plaintiff's 

bebtflf. 
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It  appears  to  me,  on  the  whole,  that  this  answer  is 
^ot  technically  sufficient  in  the  particulars  referred  to ; 
^^^  I    think  the  Plaintiff  is  entitled  to  know  whether 
Wiose   sums  of  money  were  received,  and  that  accom- 
panied   with  a  statement  whether  they  were  received  for 
tne  purposes  or  on  the  behalf  of  the  Plaintiff. 

'^Pc>ii  the  whole,  therefore,  I  am  of  opinion  I  must 
overriale  the  exceptions  to  the  Master's  certificate. 
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Dec.  18.  PALMER  V.  WRIGHT. 

il.  and ^.  were  riiHE  testator  in  this  case  died  in  181^,  hafvi 

exwutors!*  A.  '*'*  ^*''»  amongst  other  legacies,  given  th^  ii 

paid  more  of  500/.  and  an  annuity  of  202.  a  year  to  the  PI 
ceived,  in  the    ^^^  Palmer.     The   Defendants    Thomas   Wrigl 

expectation  of  Thomas  Norbum  (deceased),  who  were  the  execute 

Xym^nt  out 
mortgage   trustees,  regularly  paid  the  interest  and  annuity 

forming  part  plaintiff  until  1824,  when  it  was  ascertained  thtt 
of  the  assets.  ' 

A,  died  and       was  a  deficiency  of  the  assets,  and  thenceforward 

wi.'^Sn*''  ^^^  ^^^^^  o(  Thomas  Norbum^  Uiey  paid  her  Si 
administration  week  only,  in  which  reduction,  it  was  stated,  the 

cSve?  ©rUie     tiff  acquiesced, 
mortgage  was 

^^t  the  Thomas  Norbum  died  in  1884,  and  Olkit  and 

r^resent-  Norbum  were  his  executors.  Wright^  the  sui 
ativesotif.  ,     ,.      ,  r     1       .       1 

A  Defend-    trustee,  declined  to  act  any  further  m  the  trust, 

ant  admitted  jg^^  ^j^j^  j^^  ^^  gj^^  f^^  ^^  account  and  admuiis 
that  docu-  ' 

ments  were       of  the  testator's  estate, 
in  his  solici- 
tor's hands, 
having  come  It  appeared  that  a  sum  of  420/.,  part  of  the 

represent-  ^^^  ^^^^  invested,  in  the  year  1824,  on  mortgage 
atty^ofthe  names  of  Norburn  and  Wright^  and  still  remaini 
the  Defend-      paid.     The  deeds   were  admitted  to  be  in  the  [ 

ant*8  testator;  gj^^^  ^f  Hg^i^y  Norburfu  who  was  one   of  the  exc 

but  he  said  *^ 

they  were  not  of  Thomas  Norbum^  the  deceased  executor  and  tri 
"  in  his  pos- 
session or 

power  or  Henry  Norbwriy  by  his  answer,  stated,  that  th< 

trol."    The      ^^^  hetn  appropriated  to  pay  the  reduced   amo 
Court  refused  several  of  the  legacies,  including  the  bequest  in 
production.       of  ^he  Plaintiff;   and  that  Thomas  NorbtifHy    aft« 

money  had  been  so  invested  on  mortgage,  paid 
his  own  monies,  all  the  said  several  legacies,  exce 

• 

n 


motion  was  now  made  for  the  production  of  the 
^^^^Ummts  and  For  a  receiver  of  the  mortgage. 

^S.r»  Turner  and  Mn  Blunly  for  the  Plaintiffs,  in  sup- 
of  the  application. 


^i^r.  E.  Montagu^  for  Wright^  desired  the  property  to 
^  protected. 

Mr.  Baupell  for  OUetL 

Mr.  R.  Palmer^  for  Henry  Norburny  resisted  the  pro- 
^^ction  of  the  mortgage  deed  and  the  documents  iVhich 
^^re  in  the  possession  of  the  Defendant's  solicitors,  but 

not 


CASES  IN  CHANCERY.  2^5 

interest  and  annual  sum  bequeathed  to  the  Plaintiff,  and        1846. 

thenceforward  the  whole  of  the  said  mortgage  debt  of 

420£,  except  so  much  as  was  adequate  to  satisfy  the  said 

interest  and  the  said  annual  sum,  belonged  to  the  said 

T'Acmuis  Norbum  personally,  and  the  residue  thereof  wad 

specifically  appropriated  to  the  payment  of  the  said 

sum  of  35.  9d.  per  week  to  the  Plaintiff. 

And  in  reference  to  the  documents  in  his  possession, 
be  stated,  that  he  employed  as  his  solicitors  in  this  suit 
Af  essrs.  Bell  and  Hettj  the  successors  of  Messrs.  Lemman 
and  UlUmj  who  bad  been  the  solicitors  of  Thomas  Wright 
and  Thomas  Norbum  (deceased)  in  relation  to  the  affairs 
of  the  testator;  that  Messrs.  BeU  and  Hett  had  in- 
formed him  and  he  believed,  that,  as  such  successors, 
they  had  in  their  possession  certain  documents  relating 
to  the  estate  of  the  testator,  and  which  the  answer  spe- 
cified; and  be  proceeded  in  these  words :  —  *^  but  this 
^^^^fendant  says^  thai;  the  said  documents  ^^  are  iiot^  in 
fjocufj  in  the  poss^ion  or  power,  or  under  the  control 
Deferidant:' 
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not  within  the  Defendant's  control,  and  also  the  appoin' 
ment  of  a  receiver.  He  argued  tliat  Henry  Norbm 
was  not  the  legal  personal  representative  of  the  origini 
testator,  and,  being  entitled  to  an  interest  in  the  mortgage 
the  Court  ought  not  to  interfere  and  defeat  his  right  1 
receive  it  Secondly,  that  the  documents  were  not  i 
the  Defendant's  power. 


Mr.  Turner  in  reply.  The  documents  are  actual! 
in  the  possession  of  the  solicitors  of  the  Defendant  f 
successors  to  the  solicitors  of  the  Defendants  testatoi 
This  is  sufficient. 

The  mortgage  deeds  are  not  in  the  proper  custody. 

The  Master  of  the  Rolls. 

Mr.  Norbumj  according  to  the  statement  which  isver 
probably  true,  actually  paid  several  sums  out  of  his  ow 
pocket  in  satisfaction  of  legacies,  in  the  just  expecti 
tion,  that,  out  of  the  monies  due  to  the  testator  s  estal 
and  secured  by  the  mortgage,  he  would  be  reimburse( 
He  may  be  fully  entitled  to  that;  and  if,  on  the  taking  < 
the  accounts,  his  statements  should  be  found  to  be  tru( 
he  will  no  doubt  be  allowed  the  amount.  This  is 
very  simple  case.  The  testator's  estate  is  possessed  b 
his  trustees  and  executors;  and,  upon  the  mistaken  notio 
that  there  were  full  assets,  they  pay  some  of  the  legatee 
in  full,  and  they  pay  the  Plaintiff's  annuities  and  interes 
in  full  for  not  less  than  twelve  years  after  the  death  c 
the  testator.  They  then  find,  that  they  have  acte 
erroneously  in  that  respect,  and  that  the  assets  are  nc 
sufficient  to  pay  the  whole ;  and,  in  respect  to  th 
interest  and  annuity  given  to  the  Plaintiff,  they  hav 
made  a  deduction,  in  which  the  Plaintiff  appears  to  hav 
acquiesced  until  the  year  1884,  when  one  of  the  trustee 

ani 
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and  executors  died.  The  whole  legal  right  and  the 
whole  duty  then  devolved  on  the  survivor.  He  had  no 
right  to  repudiate  the  trusts  he  had  accepted,  but  was 
bound  to  see  them  performed. 

• 

Nothing,  I  think,  can  be  more  clear,  than  that  where 

there  are  two  trustees  and  executors,  and  one  dies,  and 

the   survivor  refuses  to  act,  the  persons  beneficially  in- 

^^•■^sted  in  the  estate  are  entitled  to  the  protection  of 

^his   Court  and  to  a  receiver.    Can  any  thing  be  more 

^^13 pie?     But  what  is  the  ground  of  opposition  made 

"^**«?    The  Defendant  says  "  I  have  an  interest  in  the 

Mortgage.**     What  is  the  interest?     A  right,  when  the 

'^c^^'tgage  has  been  realised,,  to   be  reimbursed   those 

ns  of  money  which  he  has  paid.     It  is  not  a  right 

^he  mortgage,  but  a  right  to  be  allowed  in  account, 

to  stand  in  the  place  of  those  legatees  who  have 

n  paid,  or  to  be  considered  a  legatee.     I  am  clearly 

pinion  that  this  is  a  case  in  which  a  receiver  ought 

Vje  appointed. 


1846. 


SQ 
(0 

am 
be 

or 

to 


"^ith  regard  to  the  production  of  the  deeds   and 

P^-K^ers,  I  think  they  ought  all  to  be  produced,  except 

^™<^5e  which  the  Defendant  swears  are  in  the  hands  of 

"■s   solicitor,  but  are  not  in  his  own  power  or  under  his 

^*^*^trol.     I  do  not  think,  in  the  face  of  such  a  statement 

that,  I  can  make  an  order  for  their  production,  {a) 


(a)  See  Rodick  v.  Gandell,  pott,  p.  270. 
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Dec.  7, 12. 19.    BREYNTON  V.  The  LONDON  AND  NO 

WESTERN  RAILWAY  COMPANY. 

By  the  "Rail-  riiHIS  was  a  motion  to  dissolve  an  injunction 

way  Clauses         i       .       u.  i         i 

Consolidation  in  effect,  though  not  in  terms,  restrained  tl 

wav'crossw      f®"^*"^  fr®"^  lowering  a  public  turnpike  road  ad 
any  turnpike     the  Plaintiff's  property,  so  as  to  make  it  to  pass 

except  where    ^^''"  railroad,  instead  of  crossing  it  on  a  level. 
otherwise 

by^e  special        %  ^^®  sixteenth  section  of  the  "  Railways  C 

act,  the  road     Consolidation  Act  (a),"  it  is  enacted  as  follows : — 

18  to  be  car-      .  , 

ried  over  the    j^^t  to  the  provisions  and  restrictions  in  this  ai 

railway,  or  the  special  act,  and  any  act  incorporated  therewith,  i 

railway  over      i      i 

the  road.    By  be  lawful  for  the  company,  for  the  purpose  of  con 

act' a^com-  *"8  ^^^  railway  or  the  accommodation  works  con 

pany  were  therewith,  hereinafter  mentioned,  to  execute  any 

make  the  rail-  ^'lowing  works  (that  is  to  say) :  They  may  make  c 

way  "  in  the  struct  in,  upon,  across,  under,  or  over  any  lands  < 

the  lands  de-  Streets,  hills,  valleys,   roads,  railroads,   or   trann 

hneated  "  in      rivers,  canals,  brooks,  streams,  or  other  waters  witi 

the  plans  de-     ,      ,     ,        m     j  •       i 

posited ;  and    lands  described  in  the  said  plans,  or  mentioned 

jw^oriTed  to    ^^*^  books  of  reference  or  any  correction  thereof 

pass  a  certain    temporary  or  permanent  inclined  planes,  tunneL 

turnpike  road    i       i  ^  j     .      l  •  i  » 

on  a  level,  and  bankments,  aqueducts,  bridges,  roads^  ways,  pas 

the  deposited    conduits,  drains,  piers,  arches,  cutting,  and  fer 
plans  so  re-        -         ,  .  ,  „ 

presented.        they  think  proper." 

The  Plaintiff 

agreed  to  sell 

to  the  com-  (a)  8  &  9  Vict.  c.  20. 

pany  a  portion 

of  his  land,  adjoining  the  road,  and  the  agreement  recited,  that  it   was  pu 

for  the  purpose  of  constructing  the  railway  '*  according  to  a  certain  plan  and 

thereof  deposited "  &c.     Held,  that  the  company,  under  the  acts,  had  pc 

make  the  turnpike  road  pass  under  the  railway  instead  of  on  a  level,  and  tl 

right  had  not  been  destroyed  by  the  agreement  with  the  Plaintiff. 

Wheher  a  public  company  can  contract  itself  out  of  powers  given  it 
l^lislature  for  the  public  protection,  qtusre  f    Semble,  not. 
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^y  the  forty-sixth  section  it  is  enacted,  that  "  if  the        184«6. 
*me  of  railway  cross  any  turnpike  road  or  public  high-     ^^^^^""^ 
^^y*  then  (except  where  otherwise  provided   by   the  v. 

^I>ecial  act),  either  such  road  shall  be  carried  over  the   'JJ^  Jj^^^* 
•■^ilway,  or  the  railway  shall  be  carried  over  such  road,      Western 
^y  means  of  a  bridge,"  &c.  ^Jgyf^' 

6y  an  act  for  making  a  railway  from  Stafford  to 
(a),  ^  The  Railways  Clauses  Consolidation  Act" 
uicorporated  therein ;  and,  by  the  thirty-first  section,  it 
enacted  as  follows : — ^^  And  whereas  plans  and  sec- 
s  of  the  railway,  shewing  the  line  and  level  thereof, 
And  also  books  of  reference,  containing  the  names  of 
oiPTKi^rs  or  reputed  owners,  lessees,  or  reputed  lessees 
mud  occupiers  of  the  lands  through  which  the  same  is 
io^^nded  to  pass,  have  been  deposited  with  the  clerks 
oT    siie  peace  of  the  counties  of  Stafford  and  tVarwictf 
amd  ^ib  the  clerk  of  the  peace  for  the  county  and  the 
cit.3r  dl,lAc\fiddf  be  it  enacted,  that,  subject  to  the  provi- 
sioKis  in  this  and  the  said  recited  acts  contained,  it  shall 
b&    lawful  for  the  sai4  company,  and  they  are  hereby  ex- 
pressly required,  to  make  apd  maintain  the  said  railway 
and  works  in  the  line  and  upon  the  lands  delineated  in 
t}^^  said  plans  and  described  in  the  said  books  of  refer- 
ecmce,  and  to  enter  upon^  take,  and  use  such  of  the  said 
Wnds  as  shall  be  necessary  for  such  purpose."    The 
ihirty-tliird  clause  enacted,  "  That  it  should  be  lawful 
for  the  company  to  construct  the  said  railway  across 
md  on  the  level "  (amongst  other  turnpike  and  public 
^rriage  roads)  of  the  road  in  question  in  this  cause. 

According  to.  the  plans  deposited,  the  company  pro- 
P^^cl  to  take  a  part  of  the  Plaintiff's  lands  adjoining 

the 
(a)  8  &  9  Vki.  c.  cxii>  local  aod  personaL 
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1846.  the  road  in  question;  and  it  appeared  from  such  plan 

J^^^^r^"^  that  the  railway  was  to  pass  over  the  Plaintiff's  lam 

V.  on  an  embankment  above  the  level  of  the  land  and  roac 

and  North*  ®"^  ^^^^  ^^  ^^^  intended  to  raise  the  road  so  as  to  pa 

Western  the  railroad  on  a  level. 
RaiiwajT  Com- 


pany. 


The  company  entered  into  an  agreement  with  tl 
Plaintiff,  for  the  purchase  of  part  of  his  lands,  for  tli 
purpose  of  forming  the  railroad,  and  which  recited,  thi 
the  company  were  desirous  of  making  the  purchase  fc 
the  purpose  of  constructing  the  railroad,  ^^  according  t 
a  certain  plan  and  section  thereof  deposited." 

The  company  were  now  proceeding  to  lower  ih 
public  road,  so  as  to  carry  it  under  the  railroad,  instea 
of  raising  it,  so  as  to  pass  by  an  embankment  on  a  lei> 
with  the  railroad.  The  Plaintiff,  considering  he  woal 
be  injured  by  this  proceeding,  thereupon  filed  this  bi 
against  the  company,  insisting  that  it  was  a  deviatio 
from  and  inconsistent  with  their  act,  and  the  plat 
and  sections  deposited,  and  the  agreement  between  th 
parties.  An  injunction  was  granted  ex  parte^  to  restrai 
the  Defendants  from  lowering  the  carriage  road  so  as  t 
interfere  with  the  Plaintiff's  land  in  any  manner  incor 
sistent  with  the  act  of  8  &  9  Vict.  c.  cxii.  or  the  plan 
and  sections  or  the  agreement.  It  was  now  move 
to  dissolve  the  injunction. 

Mr.  Turnery  Mr.  Bazalgette^  and  Mr.  Follett^  in  sup 
port  of  the  motion. 

First.  By  the  "  Clauses  Consolidation  Act,"  the  Dc 
fendants  are  not  only  authorised  to  carry  the  road  unde 
the  railroad,  but,  unless  relieved  from  that  obligatioi 
by  the  special  act,  they  are  even  bound  to  do  so  o 

carr 
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ry  it  over  the  railroad,  {a)     This  authority  is  not         1846. 

n  away  by  tlie  special  act,  but  it  declares  "  that  it  nl^^^^^ 

sh^ll  be  lawful "  for  the  company  to  pass  the  road  in  v. 

question  on  a  level.     This  enactment  is  permissive  and  ^^j  NorthT 

obi  igatory.  ^  Western 

Railway  Com* 


Secondly.   There  is  nothing  in  the  agreement  to  pre- 

yr^wiz  the  company  exercising  their  legal  powers.     It  is 

tv-a^e^  the  contract  states,  that  the  company  purchased 

p^art   of  the  Plaintiff's   lands  for  the  purpose  of  con- 

s^aructing  their  railroad  *'  according  to  a  certain  plan 

and  section  deposited ;  "  but  this  reference  to  these  plans 

ai:acl  sections  was  never  intended  to  prevent  the  lateral 

&ncl  vertical  deviations  authorised  by  the  legislature,  and 

n^^^essary  for  the  proper  construction  of  the  railroad. 

"T'liirdly.   The  public  have  a  material  interest  in  the 

niAtter,  and  their  safety  requires,  that  the  public  road 

should  not,  if  it  can  be  avoided,  pass  the  railroad  on  a 
level. 

^^r.  Cooper  and  Mr.  J.  A.  Cooke^  contra. 

^irst  The  thirty-first  section  of  the  special  act  not 

only  empowers,  but  "  expressly  requires,"  the  company 

^  ^ake  their  railroad  upon  the  lines  and  upon  the  lands 

oclineateil  in  the  plans,  and  which  plans  and  sections 

^^^  stated  in  that  section  to  shew  the  "  line  and  level 

^"^reof."     The  plans  and  sections  therefore  form  part 

^'  the  contract  of  the  company  with  the  public,  and 

^hich  they  are  bound  to  adhere  to ;  Blakemore  v.  The 

^^^marganshire  Canal  Company  (b) ;  and,  by  the  special 

^^  it  is  understood  that  this  road  is  to  pass  on  a  level. 

Secondly. 
<fl)  Sect.  46.  (A)  1  Mifl.  <$•  K.  15*. 


pany. 
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1846.  Secondly.  The  company  are  bound  by  their  contra^ 

Bretnton     ^^'^  ^^^  Plaintiff  to  make  their  railroad  "  according  fl 

V,  the  plan  and  section  thereof  deposited,"  on  the  faith  • 

mnd  North*   ^^^'^h  the  Plaintiff  entered  into  the  contract. 
Western 

pany.  Thirdly.  It  is  not  a  question  whether  the  proposes 

plan  will  be  more  or  less  beneficial  to  the  public  Th 
Plaintiff  proceeds  upon  the  injury  which  will  be  don 
to  him  individually,  and,  unless  some  express  legislative 
authority  can  be  produced  for  such  an  interference  wit; 
his  rights,  they  are  not  to  be  invaded  on  any  notion 
of  public  convenience. 

Mr.  TumeTf  in  reply. 

The  Master  of  the  Rolls. 

In  this  case  two  distinct  questions  arise.  The  firs 
as  to  the  power  conferred  on  the  company  by  the  ac0 
of  parliament,  and  the  second  as  to  the  obligatioir 
which  the  company  may  have  entered  into  with  tfai 
Plaintiff. 

In  all  these  cases,  it  is  the  duty  of  the  Court,  whe* 
adjudicating  on  these  matters,  to  take  care,  on  the  oni 
hand,  that  public  companies,  when  interfering  with  thi 
private  property  of  individuals,  do  not  exceed  the  powes 
conferred  on  them  by  the  legislature ;  and  on  the  other 
to  see  that  railway  companies  be  not  impeded  in  th^ 
due  exercise  of  those  powers  which  the  legislaturi 
clearly  intended  to  confer  upon  them.  On  many  occfr'- 
sions,  there  are  considerable  difficulties  ;  and  sometimes 
a  feeling,  which  I  own  has  very  frequently  existed  ic 
my  own  mind,  arises,  that  it  is  the  duty  of  the  Courl 
to  be  more  than  ordinarily  vigilant  to  prevent  the  leasl 
encroachment,  without  authority,  on  the  private  pro- 
perty of  individuals. 

I  was 
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I  was  very  much  struck,  when  this  uijunction  was        1846. 
first  applied  for,  with  the  peculiarity  of  the  application.     ^^^^^^^"^ 
It  ^as  the  first  time  that  a  complaint  had  been  made  v, 

that  a  railway  company,  possessing  the  power  of  cross-   ""^l^^^ 
^ng  the  roads  of  the  country  at  a  level,  were  desirous  of     Western 
Qot  exercising  it,  preferring,  under  their  powers,  to  make        Imj,  ™' 
roads  pass  under  or  over  the  railway.     This  appeared 
to   me  singular,  for  no  one  can  have  attended  to  this 
subject,  without  knowing,  that  the  public  have  a  very 
gneat  interest  in  preventing  the  common  roads  being 
crossed  by  the  railway  on  a  level,  and  every  body  must 
have  heard  of  the  accidents  which  have  happened,  and 
too  likely  to  recur,  from  that  mode  of  constructing 
ilways.     But  it  has  been  urged  on  me  during  the  dis- 
cussion of  this  motion,  that  the  Plaintiff  does  not  come 
"^re  for  the  public  good,  but  to  protect  his  own  indi- 
'^idual  right,  which  ought  not  to  be,  in  any  way  in- 
^^ded,  on  the  pretence  that  it  may  be  for  the  public 
&(>od.    I  admit  that  it  is  not  to  be  in  any  way  invaded 
^n  that  ground,  unless  such  invasion  is  authorised  by 
^e  act  of  parliament. 

The  facts  of  this  case  are  these :  — 

In  Mcy  1845,  the  Railways  Clauses  Consolidation 

^^  (a)  passed  for  most  important  purposes,   namely, 

^  give  to  railway  companies  the  power  of  executing 

^bat  was  deemed  to  be  the  real  intention   of  the  le- 

S^^Iature,   without  incurring  the  expense  of  applying 

^f{^  to  parliament  for  that  purpose.     Companies  were 

**iereby  empowered  to  do  many  things,  some  of  which 

b^d  been  usually  inserted  in  the  particular  acts,  and 

'^^Dae  not     Two  of  the  powers   which  had  formerly 

^^*tti  inserted  in  the  particular  acts  are  obviously  very 

UDportant,  —  namely,   the    powers    of  making  lateral 

^  vertical  deviations,  (b)     Those  powers  need  not 

be, 
(a)  8  &  9  Vkt.  e.  80.  (b)  Sects.  14,  15. 

R  2 
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1846*        be,  and,   I  believe,  are  not  now  inserted  in  particiK  lar 
^^^"^      acts,  because  they  are  expressly  provided  for   by  tlie 
V.  act  to   which    I  am  now  referring.     Powers  are  a-lso 

and  NoRT^  given  of  making  works  of  a  particular  kind,  and  eswr^e* 


Western  cially  those  referred  to  in  the  16th  section,  by  whi^^b, 
pany.  subject  to  the  provisions  contained  in  this,  tlie  gene  «"al 
act,  and  in  the  special  act,  power  is  given  to  do  ^ 
great  variety  of  things,  which  I  need  not  notice  furtl^ci^ 
than  this,  that  there  seems  to  me  to  be  a  disticsct 
power  given  to  carry  a  road  underneath  the  railw^^y* 
Is  there  any  thing  in  this  general  act  to  the  contrar^^f? 
I  am  of  opinion  there  is  not.  Is  there  any  thing  to 
the  contrary  in  the  provisions  of  the  special  act?  It 

is  said  that  the  31st  clause  is;  but,  on  looking  at  t;.  ^^ 
Slst  clause,   I   am    of  opinion  that  the  enacting  p^^^ 
does   not  abridge   that   power.     It  provides   that  t-'Se 
line  shall  be  observed;  and,  in  this  case,  it  is  not  pc — o* 
posed  to  alter  it  in  any  respect  whatever,  either  ^^Bdj 
making  a  lateral  or  vertical  deviation.     Then  what        ^ 
there  which  constitutes  a  legislative  provision  that  tE-'^^ 
power  conferred  by  the  general  act  is  not  to  have    its 
operation  ?      It   is   said,  that  on  the  plan  which   w^  -^^ 
deposited   in  the  usual  manner,  the  road  in  questi^c:^" 
was  designated  as  a  road  which  was  to  pass  at  a  lev^^'f 
and  that  by  a  clause  in  the  special  act,  permission  vr  -^^ 
given  for  that  purpose  ;  but  I  cannot  conceive  that  iM  ^^ 
legislature  intended  by  that  clause  to  restrict,  in  ar'^J' 
way,  the  powers  given  by  the  preceding  acL     I  aC^^* 
therefore,   of   opinion    that    there    is    nothing    in   tt^® 
general,  or  in  the  special,  act  which  prevents  the  coi^'''' 
pany  from  doing  that  which  nobody  can  fail  to  observ^^» 
is  greatly  for  the  benefit  of  the  public ;  and  whether     ^' 
be.  or  be  not  a  power  like  many  others,  which  gread 
and  sometimes  very  unhappily  interferes  with  the  pn 
vate  property  of  individuals,  it  is  nevertheless  a  power  ^ 
which  the  legislature  intended  to  confer,  and  which 
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«n  of  opinion  the  company  possessed,  and  still  possess,        1846. 

if  they  have  not  deprived  themselves  of  it  by  the  affree-     il^^^^"^ 

i^  o  Sreynton 

ment  with  the  Plaintiff.  «. 

The  London 
and  North 
The  agreement  which  the  parties  very  properly  en-      Western 

tered  into  in  order  to  prevent  expense  and  delay  was  to         ^^^     ™' 
^fer  to  arbitration  the  question  of  value,  and  the  amount 
of  loss  and  damage.     It  refers,  in  the  recital,  to  the 
special  act  of  parliament,  and  by  so  doing  must  include 
every  portion  of  it,  consequently  those  portions  of  the 
general  act  which  are  expressly  incorporated  in  it.     If 
the  law  did  not,  of  itself,  impute  to  every  man  a  know- 
ledge of  the  acts  of  parliament  relating  to  these  matters 
(a  knowledge  which,  I  am  very  certain,  cannot,  in  many 
cases,  practically  exist),  yet,  in  this  particular  case,  the 
attention  of  the  Plaintiff  must  have  been  necessarily 
drawn  to  it;  and  if  he  thought  fit  to  neglect  the  oppor- 
tunity he  had  of  reading  it,  I  am  afraid  he  must  suffer 
the  loss.     It  is  stated  he  entered  into  this  agreement 
without  an  attorney ;  but  he  was  bound  to  know  the 
contents  of  the  act  of  parliament,  and  the  effect  of  it 
on  the  particular  subject  under  consideration.    Looking, 
however,  at  that  agreement,  I  am  of  opinion  there  is 
>H>thmg  in  it  which  can  even  tend  to  diminish  the  power 
^hich  the  company  derived  under  the  acts  of  parlia- 
ment 

'Hiough  the  point  has  not  been  argued,  I  must  say, 

*  do  not  think  it  perfectly  clear,  that  a  company  having 

•  power  given  to  it  plainly  for  the  public  good,  but 
^nichmay  effect  an  injury  on  an  individual  in  respept  of 
^hich  compensation  can  be  given,  has  a  right  to  contract 
Mf  out  of  those  powers,  (fl)     On  a  proper  occasion  these 

matters 

W  See  The  Attorney  ^General  v.  The  Corporation  of  Plymouth^ 

R  S 


S46  CASES  IN  CHANCERY. 

1846.        matters  ought  to  be  most  carefully  considered.    I 

^^^^^^"^     tainly  have  never  felt  the  least  disposition  to  ext 
Brbtnton  ^  ^  ... 

V.  the  powers  of  railway  companies ;  and  I  believe  it  w< 

wid  North*  ^®  ^^^  ^^^^^  ^^^  ^"^  ^^^  '^®  public  advantage  if  tl 
Western  powers  were  less  than  they  seem  to  be;  but  if  they  I 
Mnj,^™"  powers  given  them  for  the  public  benefit,  soch, 
instance,  as  to  make  a  road  under  instead  of  acre 
railway,  I  do  not  feel  satisfied  they  have  the  righ 
power  to  contract  themselves  out  of  it  by  a  pri 
agreement  with  any  individual  whatever.  It  is 
necessary  to  rely  on  that,  as  I  am  of  opinion,  u 
the  construction  of  this  agreement,  that  they  have 
done  so. 

On  the  ground,  that  the  law,  independently  of 
agreement,  entitles  the  company  to  do  that  which  t 
were  proposing  to  do,  and  that  the  agreement  c 
not  debar  them  from  the  exercise  of  that  power  wl 
the  act  of  parliament  gave  them,  I  think  it  my  dut] 
dissolve  the  injunction. 


Note.  —  The  decision  was  affirmed  by  Lord  Cottenham  I9tl 
December ^  1846.     See  2  C  P.  Coop.  (t.  Cot.)  108. 
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WELHAM  V.  WELHAM.  Jan.  29. 

UNDER  the  will  of  a  testator,  who  died  so  long  The  decision 
back  as  1790,  the  Plaintiff,  a  very  old  man,  was  SdS£*^ 
entitled  for  life  to  the  rents  of  a  real  estate,  and  the  39th  Order 
^terest  of  a  sum  of  400/.  devised  and  bequeathed  to  the  argument 

the  executors  upon  trust.    The  property  was  iriven  over  ?^"*  objection 

^  r     r      J  ^  for  want  of 

to   tlie  testator's  sons  James  and  John  (both  deceased),  parties,  cannot 
in  the  event  of  the  Plaintiff  leaving  no  issue,   which  ^^ex-*"*^ 
event  was  very  improbable,  as  he  had  three  children  ercisesadis- 
*ncl  twelve  grandchildren  now  living.  soS^oaS, 

as  to  deter- 

'Xlie  income  had  been  regularly  paid  to  the  Plaintiff  yaM^  of  the 

^  the  executors  and  devisees,  and  afterwards  by  the  objection,  and 

will,  m  a 
sur-vivor,  and  by  his  executor,  and  by  the  [executors  of  proper  case, 

snoh  executor,  from  1790  down  to  1842,  but  the  pay-  override  die 

'  ^       ^  *^  •'     objection, 

nie^it  having  been  discontinued,  this  bill  was  filed  for  without  pre- 

tpI  r^^f  judice  to  the 

^**^*-  Defendant's 

right  to  raise 

CDne  of  the  Defendants  objected,  that  the  real  and  attheheuing. 
Pd'^onal  representatives  of  the  testator,  and  of  Jokitj 
**^^  the  personal  representatives  of  the  surviving  exe- 
^^^c>r,  and  a  Mr.  Pearson  (a  party  to  whom  a  con- 
^®y«tnce  had  been  made  by  the  Plaintiff  jn  1808,  but 
^*^"0  had  since  reconveyed  the  estate,  though  the  deed 
said  to  be  lost),  were  necessary  parties  to  this  suit. 


^I^e  Plaintiff  set  down  the  cause  to  be  heard  on  the 
^yi^ction  for  want  of  parties,  under  the  39th  Order  of 
^^^l.{a) 

Mr. 
(a)  Ordinei  Can,  175. 


t« 
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Welham 

V, 

AVelhau. 


Mr.  Turner  and  Mr.  Ellis  for  the  Defendant. 

Mr.  Kindersley  and  Mr.  Collins^  for  tlie  Plaint 

Mr.  Turner  in  reply. 

Mare  v.  Malaclnj  (i)  was  cited. 

The  Master  of  the  Rolls. 

The  General  Order  as  to  setting  down  object 
want  of  parties,  was  intended  to  facilitate  the  p 
ings  in  the  cause,  and  to  prevent  the  delay  whici 
times  arose,  in  consequence  of  the  allowance  of 
tions  for  want  of  parties  at  the  hearing  of  the 
Unfortunately,  it  has  not  been  found  to  ans 
purpose  in  several  cases  which  have  been  befi 
One  reason  is,  that  you  cannot,  at  this  early  sta 
cause,  finally  decide,  who  ultimately  may  be  nc 
parties  to  the  cause,  for  by  amendment  or  fr 
evidence  it  may  appear,  that  an  objection  whi 
good  at  the  time  of  the  argument,  upon  the 
ment  in  the  bill  and  answer,  may  become  invalid 
hearing,  and  vice  versa.  It  has  been  found 
sible  to  make  any  decision  on  the  question  of  pa 
this  stnge  of  the  cause,  without  leaving  it  open 
parties  to  raise  the  same  objection  at  the  hearing 
the  aspect  of  the  case  may  be  then  entirely  alten 


(a)  As  to  the  right  to  begin 
under  such  circumstances,  the 
practice  hitherto  does  not  seem 
to  be  uniform.  See  Attorney 
General  v.  Gardner,  2  ColL  564. ; 
Galway  v.  Graydon,  1  Jones  ^ 
Laiouche,  526. ;  Richardson  v. 
Larpent,  2Y.&  ColL  (C.C.)  507.; 


Biggs  V.  Pcnn,  4  Hare, 
Boberts  v.  Marchant, 
547.;  Lloyd  y.  Smith,  h 
457. ;  Bradstock  v.  W^ 
Beavan,  4^1.  ;  Osborne 
man^  2  Hare,  656. 
(d)  1  Myl.  ^  Cr,  55£ 
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The  consequence  of  this  is,  that  the  Court  must 
exercise  considerable  discretion  upon  the  preliminary 
discussion  of  an  objection  for  want  of  parties,  and  must 
consider  as  far  as  it  can  whether  its  decision  at  that 
time  will  or  not  tend  to  facilitate  the  determination  of 
the  questions  between  the  parties. 


2i9 


1847. 


Wklham 

V. 

Wbluam. 


Looking  at  the  state  of  this  case  and  of  the  parties, 
1  am  of  opinion,  that  I  cannot  in  any  way  satisfactorily 
decide,  whether  any  of  the  parties  whose  absence  is 
objected  to  are  necessary  parties  or  not ;  and  I  am  fully 
persuaded  that  if  these  objections  be  allowed,  the  cause 
^^ill  never  be  brought  to  a  hearing.  I  think  that  the 
obstacles  thrown  in  the  way  of  the  Plaintiff  are  such, 
t^hat  he  will  not,  at  any  moderate  expense  or  trouble, 
'^^  able  to  bring  the  case  to  a  hearing. 

Admitting  that  there  is  some  force  in  the  objection, 

^Tkd  that  it  may  be  ultimately  maintained,  yet,  seeing 

^"at  the  Defendants  cannot  be  prejudiced  by  a  postpone- 

''^ent  of  a  decision  on  the  question  of  parties,  since  it 

^''^'l  still  be  left  open  at  the  hearing,  and  seeing,  also, 

that  it  would  not  effect  the  object  of  the  General  Order 

vy  ^cilitating  justice,  I  will  disallow  the  objection  for 

"®  present,  reserving  the  question  for  the  hearing.     I 

^®t  deal  with  the  costs  (a)  according  to  the  circum- 

^'^Hces  then  appearing. 


(a)  Greenwood  v.  RothweU^  7  Beavan,  279. 


Order. 


Vibert 


^^ta  Lordship  doth  disallow  the  objection  now  made,  but  with 


the 


y  for  the  Defendants  to  bring  on  the  same  at  the  hearing  of 


^^Use,  if  they  shall  think  fit.    And  it  is  ordered,  that  the  costs 
^®^  Occasioned  by  the  said  objection  be  considered  as  costs  in  the 
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April  13,  14. 


In  re  HARDING. 


Payment  of  a 
bill  of  costs 
18,  prima  fade^ 
an  admission 
of  its  correct* 
ness,  and  the 
client  is  bound 
to  prove 
**  special  cir- 
cumstances " 
to  authorise 
its  taxation. 
Such  special 
circumstances 
are  usually 
pressure,  as 
where  an  im- 
mediate pay- 
ment is  re- 
quired, at  a 
time  when  it 
would  be  very 
inconvenient 
to  the  party 
paying,  that 
any  delay 
should  occur 
in  the  com- 
pletion of  the 
business ;  and, 
secondly,  er- 
ror or  over- 
charge in  the 
biU.    If  the 
over-charges 
evidence 
fraud,  very 
slight,  if  any, 
circumstances 
are  necessarv 

Of 

to  induce^the 
Ck>urt  to  '  It* 
order  a  taxa- 
tion. 


riiHIS  was  a  petition  for  the  taxation  of  two 
-^  costs  which  had  been  paid.  It  appear 
Mr.  Asibury^  a  trustee  with  a  power  of  sale 
Taifs  marriage  settlement,  employed  Mr.  Ha, 
his  solicitor  to  sell  the  property.  In  Septemlk 
and  before  a  sale  had  been  effected,  Astbm 
Though  no  trustee  then  existed,  Harding^  with  1 
currence  of  the  cestuis  que  trusty  proceeded  to  e 
sale,  and  found  a  purchaser.  On  the  1st  of  Z 
1845,  and  for  the  purpose  of  completing  the  pi 
Wood,  the  Petitioner,  who  resided  near  Liverp 
appointed  a  new  trustee,  and  on  the  follow! 
the  2d  December  1845,  he  conveyed  the  propert 
purchaser,  and  received  7500/.  for  the  purchase 
On  the  next  day,  the  3d  of  December,  fVa 
Harding  two  bills  of  costs  of  466/.  and  526/.,  tl 
of  which  was  a  bill  charged  against  Mr.  TaiL 

In  December  1846,  Wood  presented  a  petition 
these  bills  taxed,  insisting  that  the  bills  had  n< 
delivered  at  the  time  of  payment,  nor  until  Jant 
lowing.  On  the  other  hand,  Harding  insisted  1 
bills  had  been  delivered  on  the  2d  of  December 
hotel  at  Burslem  in  Staffordshire ;  that  Wood  \ 
them  there,  and  that  they  had  subsequently  beei 
there  under  the  pillow  of  a  sofa  in  the  room  o 
by  him. 
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IThe  evidence  as  to  the  delivery  of  the  bill  on  the        1847. 
of  December  appeared  to  the  Court  so  contradictory,     ^'^T^^^^ 
as     tjo  leave  the  matter  in  doubt.  Harding. 

o  threat  was  used  to  procure  the  payment,  and  it 
that  the  Petitioner  took  some  sort  of  security 
the  amount  of  the  bill  of  Tait  paid  by  him. 


the  24th  of  December  1845,  the  Petitioner  wrote 
the   Respondent  as  follows  :  —  "  On  reference  to 
^h^    papers,  I  find  you  have  omitted  delivering  to  me 
^  particulars  of  your  account  paid  by  me,  which  I  shall 
obliged  by  your  forwarding  me." 

'J'he  Respondent,  in  consequence,  went  to  the  George 
F9,  and  found  the  bills  of  costs  and  accounts  under  the 
Pil  low  of  a  sofa  in  the  room  in  which  the  business  had 
n  transacted,  and  he  forwarded  the   same  to   the 
.itioner  on  the  Slst  o{  December. 


r.  W.  M.  Jamesj  in  support  of  the  petition,  argued, 
^■^^^t  the  Respondent  ought  not  to  have  permitted  the 
-^^ti itioner  to  pay  Taifs  bill  of  costs  out  of  the  trust 
^^■^  cd;  that  the  bills  had  not  been  delivered  at  the  time 
^  payment,  and  had  been  paid  under  influence  and 

P^^^sure,  and  that  there   were  general  items  of  over- 
^*^^^Tge  which  ought  to  be  moderated,  and  others  in- 
^^'^^^ed,  at  a  time  when  there  was  no  trustee,  and  which, 
^^:i:efore,  ought  not  to  be  charged  against  the  trust. 

^Ir.  Turner  and  Mr.  W.  T.  S.  Daniel^  contrd^  argued 
^^-1:  there  had  been   a  voluntary  payment,   after  de- 
^^^Ty  of  the  bill,  and  that  no  items  of  overcharge  had 
properly  alleged  and  proved. 


Mr. 
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1847.  Mr.  fV.  M.  James,  in  reply. 

Habding.  ^^  Master  qflhe  Rolls. 

These  cases  of  taxation  are  very  unfortunate,   noC 
only  because  they  occupy  so  much  of  the  public  time,, 
which  might  be  much  better  employed,  but  becauses: 
they  create  an  unpleasant  spirit  between  the  solicitors, 
concerned  in  them.     It  is  important  to  bear  in  mind 
that,  after  payment  of  a  bill  of  costs,  ^^  special  circum- 
stances "  must   be   shewn    to  authorise  the  Court  to 
order  its  taxation  (a),  and  that  the  onus  pvbandi  lies 
on  the  party  who  thinks  fit  to  pay  the  bill  and  after- 
wards ask  for  a  taxation,  for,  prima  facie,  payment  of  a 
bill  is  an  admission  of  its  correctness  by  the  party  who 
pays  it. 

The  special  circumstances  which  have  generally  been 
successfully  relied  on  are  of  two  kinds;  first,  where 
there  has  been  pressure  and  an  immediate  payment  has 
been  required  by  the  solicitor,  at  a  time  when  it  would 
be  very  inconvenient  to  the  party  paying  that  any  delay 
should  occur  in  the  completion  of  the  business;  and, 
secondly,  error  or  over-charge  in  the  bills.  The  over- 
charges may  be  such,  as  of  themselves  to  afford  evi- 
dence of  fraud,  and  when  there  is  evidence  of  fraud, 
very  slight  circumstances  of  pressure  are  necessary,  if 
indeed  necessary  at  all,  to  induce  the  Court  to  direct  a 
taxation  after  payment. 

In  this  case,  the  special  circumstances  are  very 
slightly  stated,  and  have  not  been  much  dwelt  on.  So 
far  as  the  case  depends  on  pressure,  it  is  said,  that 
the  Petitioner  who  paid  these  bills,  being  absent  from 
home  and  his  engagements,  it  might  be  very  incon- 
venient 
(a)  6&7  Tic/.  C.73.  *.41. 
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renieiit  to  delay  the  completion  of  the  transaction  ;  but        1847. 
it  appears  he  was  absent  two  or  three  days  at  the  least,     ^7^^**^ 
Ibr  1  find  that  interviews  took  place  between  the  parties      Harding. 
on   the  1st,  2nd,  and  3rd  of  December.     I  cannot  there- 
fore   say,  that  there  is  any  thing  in  the  nature  of  pres- 
sure   which  would,  of  itself,  make  it  right  to  order  a 
ta^cation   after  payment.      Now,    what  are   the  other 
"  special  circumstances  ?  "     There  are  no  special  items 
pointed  out,  as  being  such  as  ought  not  to  be  charged, 
2u:^c1      so  gross  as  to  be  the  evidence  of  imposition  or 
fraud. 

Tlie  case  is  stated  in  this  way:  —  there  were  two 
bills     of  costs,  one  relating  to  the  trust  estates,  and 
the    other  to  the  private  business  of  Mr.  TaiL     Mn 
Astbziry  had  been  a  trustee  of  Taits  marriage  settle- 
"^^rit.    Having  a  power  of  sale  which  he  bad  determined 
t^     exercise,  he  had  given  directions  to  Harding^  his 
solicitor,  to  proceed  to  sell  by  auction,  before  he  treated 
^ith  any  private  persons,  and  in  this  situation  Aslbury 
*^'^d*     No  doubt,  the  authority  to  act  then  ceased,  and 
"^^ding,  who  afterwards  went  on  acting  in  the  trust, 
^*^s>  in  reality,  acting  as  the  solicitor  of  no  one,  and  at 
»^*s    c>wn  risk,  in  the  same  way  as  a  solicitor  who  takes 
^^     liimself  to  file  a   bill  without  authority  from  his 
Client.     There  were,   no  doubt,   other   persons    inter- 
^^^cl    in  the  trust  fund,  —  namely,  Mr.  Tail  and  his 
larnily^  who  might  reasonably  give  directions  to   the 
*^'*citor  which  the  trustees  would  be  likely  to  sanction, 
^owever,  Harding  went  on,  he  did  several  acts,  in- 
curred expenses,  and  entered  into  a  contract  for  sale ; 
^^d  it  was  not  until  the  conveyance  was  ready  for  exe- 
c^tioo,  that  be  thought  it  necessary  to  appoint  a  new 
trustee.     He  then  considered  it  right  to  have  proper 
^^thority,  for  hitherto  he  had  done  all  at  his  own  risk, 

and 
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1847.        and  there  was  not  one  step  taken  by  him  in  the  mat 
'^^^^"^'^      which  mi£:ht  not  have  been  disavowed,  and  he  woul 

Inre  ^  . 

Harding.      have  had  to  shew  that  every  thing  done  was  for  t 

benefit  of  the  trust  estate  and  every  person  interested 
in  it. 


When   it  became  necessary  to  have  a  trustee 
pointed,  some  communication  was  had  with  Woodj  wh< 
afterwards  married  Taifs  daughter,  and  he  agreed  t 
be  the  new  trustee.     It  is  not  pretended,  that  be  cam 
to  the  meeting  of  December  1845,  an  entire  stranger 
what  was  expected  from  him.     Something  had 
which  induced  him  to  become  a  new  trustee,  and  under 
take  those  duties  which  could  not  be  performed,  i 
consequence  of  the  death  of  Asthuiy.     Am  I  to  assum 
he  was  profoundly  ignorant  of  all  that  had  taken  place 
after  the  death  of  Astbury  ?    He  could  hardly  have  been 
so ;  nor  is  it  at  all  probable,  that  he  proceeded  to  com- 
plete the  arrangements^  without  communicating  with  the 
cestuis  que  trust. 

Suppose  Wood  had  paid  all  those  expenses  without 
looking  at  the  bill  of  costs,  it  would  have  been  a  very 
foolish  thing ;  but  a  man  may  pay  his  solicitor  blind- 
folded, and  although  it  would  be  a  very  imprudent 
course  on  the  part  of  the  client,  and  bad  conduct  on 
the  part  of  the  solicitor  to  permit  it,  still  that,  of  itself, 
would  not  be  sufficient  to  entitle  the  client  to  a  tax* 
ation  after  payment,  unless  he  specified  and  proved 
items  of  overcharge  so  gross  as  to  shew  fraud. 

It  is  alleged  by  Harding  and  proved  by  his  clerk, 
that  the  bills  of  costs  were,  in  fact,  prepared  and  ready 
for  delivery  on  the  morning  of  the  2d  of  December.  It 
is  sworn  that  they  were  on  the  table  at  which  Wood  sat, 


Tlie  two  amounts  were  paid,  not  only  the  trust  bill, 
the  bill  relating  to  TaiV*s  private  affairs.      Soon 
a  communication  took  place  between  the  Respond- 
and  Charles  Woody  the  brother  of  the  Petitioner,  re- 
directing the  security  to  be  given  by  Tail  for  the  amount 
^^f^  his  bill.     There  was  some  discussion  on  the  matter; 
"tat  nothing  was  said  respecting  the  bill  of  costs,  until 
^ne  24th  of  December^  when  he  states  that  the   "  par- 
"^^oulars  of  the  account"  had  not  been  delivered.     The 
^-nsvrer  was  "  you  left  them  behind  at  the  Inn.'*     This 
isaction,  then,  rests  in  ambiguity,  and  on  the  degree 
credit  which  ought  to  be  given  to  the  affidavits^  or 
^he  understanding  of  the  parties  of  what  they  were 
^oing  at  the  time.     I  cannot   collect  any  thing  deci- 
^*ve  or  satisfactory,  or  reasonably  conclusive,  as  to  the 
^on^jgijygjy  Qf  (j^Q  \y\\]^     There  is  nothing  definite,  and 
^ne    evidence  is  so  imperfect,  that  I  cannot  come  to  a 
^tisfactory  conclusion.     All  I  can  say  is,  that  I  do  not 
"^^*^k  the  matter  is  proved. 

besides  this,  the  Petitioner  has  not  alleged  and  shewn 
^^Ktis  of  over-charge,  or  that  the  business  was  not  done, 
^^  that  the  business  in  the  first  bill  was  not  done  for 
th^  trust,  or  in  connection  with  the  trust. 


I  do 


In  re 
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a.nd  that  Wood  was  seen  examining  them  or  part  of 
e^liem  on  the  same  day ;  on  the  other  hand,  Wood  posi- 

ly  swears  that  they  were  not  then  delivered  to  him.      Harding. 

do  not  say  that  the  subsequent  statement,  that  the 

particulars  of  your  accounts,"  not  the  "  bill  of  costs,'* 

ere  not  delivered  to  him,  was  an  equivocation,  for  the 

Atter  was  so  mixed  up  and  entangled,  that  I  hardly 

they  amount  to  equivocation,  though  the  words 

ight  bear  that  construction. 
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1847.  I  do  not  think  the  circumstances  of  this  case,  how- 

""^^^^^      ever  much  incnution  there  may  have  been,  are  such,  that 
Harding.     I  ought  to  order  a  taxation.     I  must,  therefore,  dismiss 
the  petition. 

I  have  had  some  doubt  as  to  the  costs ;  I  am  not 
satisBed  that  Harding  acted  prudently  or  quite  pro« 
perly ;  but  the  imperfect  state  of  the  evidence  brought 
forward,  and  the  unnecessary  and  improper  imputation 
of  fraud,  which  is  not,  and  indeed,  in  this  mode  of  pro- 
ceeding, could  not  have  been,  substantiated,  make  it 
necessary  for  me  to  dismiss  this  petition  with  costs* 


April  15,  LAUTOUR  V.  HOLCOMBE. 

A  bill  was  ^T^HE  Plaintiff,  an  uncertificated  bankrupt,  filed  a  bill 
A  and^B^  A  against  his  assignees  and  a  purchaser  to  set  aside 

obtained  an  a  sale  of  his  estate.     At  the  hearing,  the  bill  was  dis- 

proceetiings,  missed  with  costs  (a),  as  against  the  purchaser,  and  the 

"V'i^^*!?.   J  decree   was   affirmed,    upon   appeal,    by   Lord    Lynd^' 

Plaintinhad  *•    i      -rx  *•     i 

paid  the  costs  hurst,  {h)     1  he  costs  of  the  Defendant  were  taxed,  but 

of  a  f.o™'^''  were  not  paid  by  the  Plaintiff,  who  was  in  custody  for 

same  object,  non-payment. 

and  which  had 

been  dismissed 

with  costs.  The 

no t^pSS'^'  W  ^  1  ^'"«>«*'  '  '•  (*)  »  ^*««»»,  P-  265. 

the  costs, 

was  prevented  from  proceeding  against  A.^  and,  afler  considerable  delay,  B.  pro- 
cured the  bill  to  be  dismissed  for  want  of  prosecution. 
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The  Plaintiff  filed  a  second  bill  against  the  same 
parties^  of  the  same  nature  as  the  former,  and  the  pur- 
chaser obtained  an  order  to  stay  all  proceedings  in  this 
second    sait,  until  the  costs  of  the  first  had  been  paid. 

On  t.lie  SOth  of  March  1846,  the  assignees  filed  their 
answer,  and  no  proceedings  having  been  taken,  they,  on 
the  19t.fa  of  March  IS*?,  gave  notice  of  motion  to  dis- 
miss the  bill  for  want  of  prosecution. 

"Mr.   Jtoundell  Palmer  in  support  of  the  motion. 

-Mr.  Kindcrshy  and  Mr.  Elderton^  contra,  argued  that 
^^  Plaintiff  was  delayed  in  the  prosecution  of  the  suit, 
*^  Against  the  assignee,  by  the  order  staying  the  pro- 
ceedings until  the  costs  of  the  other  Defendants  of  the 
former  suit  had  been  paid,  and  that  he  was  unable  to 
comply.  They  stated  that  he  was,  however,  attempting 
to  raise  money,  to  enable  him  to  comply  with  the  order, 
ana  they  asked  for  some  further  delay. 

^^e  Master  of  the  Rolls. 

^pon  a  motion  to  dismiss  for  want  of  prosecution, 

wC  Court  gives  great  consideration  to  the  circumstances, 

^^  ^Hable  it  to  determine  whether  sufficient  reasons  are 

ottered  for  the  delay  which  has  taken  place  in  the  pro- 

^^^tion  of  the  suit.     The  Defendant  having  performed 

*^  duty  by  answering  the  bill,  is  entitled,  after   the 

*Pse  of  a  certain  period,  to  move  to  have  the  bill  dis- 

^^sed  for  want  of  prosecution.     He  is  not  now  entitled 

the  order  as  of  course,  but  must  come  to  the  Court 

f^Q  notice^  and  the  Plaintiff  has  then  the  right  and 

^portunity  of  alleging  any  reasonable  cause  for  the 

lay  which  has  taken  place.     I  believe  there  is  no  in- 

nee  in  which  a  bill  has  been  dismissed,  where  the 

laintiff  could  allege  a  reasonable  cause  for  the  delay, 

Vol.  X.  S  as 


25' 


ft 


1847. 


Laotour 

V. 
HOLCOMBB. 


i 


L 
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1847- 


Lautour 
holcombb. 


as  where  he  has  shewn,  that  lie  is  unable,  without    « iiy 
fault  of  his  own,  to  get  in  the  answer  of  anotlier  II>©- 
fendant  or  to  amend  his  bill.     When  there  is  a  reason- 
able cause  for  the  delay,  and  a  prospect  of  proceedings 
the  Court  will  even  allow  a  further  delay.     If  such     ^^ 
indulgence  be  given  to  a  Plaintiff  in  a  proper   case, 
nothing  is  more  necessary  than  to  consider  what  is    d  ^ 
to  a  Defendant  who  has  performed  his  duty,  and  to     ^ 
satisfied,  on  granting  an  indulgence  to  the  PlaintiflFy        ^" 
derogation  of  the  rights  of  the  Defendants,  that  the  c^  ^^' 
cumstances  of  the  case  are  such  as  to  render  such  a  p'^*^ 
ceeding  reasonable  and  proper.     Thus  if  it  appears  tfc  "^* 
the  Plaintiff  has  other  Defendants  in  his  power,  and  h'^^^a 

• 

been  guilty  of  wilful  and  voluntary  delay  in  gettin<^  " 
their  answers,  he  is  not  allowed  to  avail  himself  of  tt  J> 
circumstance  as  an  answer  to  the  application. 


In  all  such  cases,  the  question  is,  whether  the  cat 
of  delay  is  reasonable,  and  is  independent  of  the  Plain 
himself,  and  whether  the  difficulties  of  the  Plaintiff 
such,  that,  without  some  further  assistance  and  delay^ 
will  be  unable  to  obtain  justice  in  his  suit. 


Ese 
iff 
re 
fie 


IS 


What  are  the  circumstances  of  this  case?     There 
nothing  to  prevent  the  Plaintiff  from  going  on  agaii^^ 
these   Defendants,  and  against  the  other  Defendan^^ 
except  this,  that  he  has  a  duty  to  the  other  Defenda«^^' 
which  he  has  neglected  to  perform,  and  thus,  by    '^'^ 
own  default,  he  is  unable  to  carry  on  the  suit.      "* 
is  not  able  to  proceed  against  the  other   Defendants* 
because  he  has  not  paid  them  the  costs  of  a  former  sU^^ 
which  he  has  been  ordered  to  pay.     Is  this  a  reas^^' 
able  cause  of  delay  against  the  other  Defendants  ^"^ 
have  performed  their  duty  ?     I  am  of  opinion  tba^  '^ 
is  not. 


If 
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If  the  Flaintiff  had  asked  a  few  days  to  place  himself 
tn  a  situation  to  prosecute  the  suit  I  would  allow  the 
motion  to  stand  over  for  a  few  days ;  but  it  is  admitted 
^nat  there  is  no  prospect  of  accomplishing  it  within  the 
™e ;  and  it  is  perfectly  uncertain  when  the  money  can 
'^  raised  to  enable  the  PlaintifT  to  go  on  against  the 

^er  Defendants.     I  think  there  is  no  reasonable  cause 

o^ delay,  and  I  must  grant  this  motion. 


1847. 


Lautour 

V. 
HOLCOMBE. 


M 


JORDAN  V.  FORTESCUE. 

R.  THOMAS  GRENFILLE  made  a  will  with 
three  codicils. 


fiy  the  third  codicil,  he  expressed  himself  as  fol- 
lows .  —  « I  giye  and  bequeath  to  William  Jordan  500/. 

*^  addition  to  1500/.  which  I  have  before  bequeathed  to 

In  fact,  the  testator  had  before  bequeathed  to  William 
'^'^^dan  only  1000/.,  viz.,  500/.  by  his  will  and  600/.  by 
*te  first  codicil. 

The  question  in  the  cause,  which  came  on  by  way  of 
*^*xmnrer,  was,  whether  the  Plainti£P  William  Jordan, 
^^  legatee,  was  entitled  to  2000/^,  the  amount  of  500L 
E*^en  by  the  third  codicil  and  of  1500/.,  which  the  tes- 
^tor  supposed  he  had  before  bequeathed  to  him^  or  to 

S  2  1500/. 


Apnl  21.  26. 


By  a  codicil, 
a  testator  gave 
to  A,B. 
"  500/.,  in 
addition  to 
1500/.  which 
he  had  before 
bequeathed  to 
him,"    The 
testator  had 
previously  be- 
queathed two 
legacies  only 
of  500/.  and 
500/.  each. 
Held,  that,  by 
implication, 
the  legatee 
was  entitled 
to  2000/. 
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IValker  {a)  is  in  point.  There  it  was  held,  that  a  devise 
of  lands,  which  the  testator  had  before  given  to  A.^  over 
to  ^.  on  a  given  event,  was  a  devise  by  implication 
to  ^ 
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CtoddphifCs  OrpharCs  Legacy^  p.  447.,  was  also  cited* 

A(r.  Kindersley  in  reply.  The  only  question  is,  whether 
lOOOiL  is  given  by  the  third  codicil;  that  cannot  be,  for 
the  testator  expressly  states  the  gifl  to  be  of  500/. 

The  Master  of  the  Rolls. 

I  will  look  at  the  cases.  The  testator  gives  500/.  in 
reference  to  1500/.  supposed  to  have  been  previously 
given.  I  can  hardly  doubt  he  intended  the  aggregate, 
whatever  mistake  he  might  have  made. 


The  Master  of  the  Rolls. 

I  think  the  legatee  is  entitled  to  the  2000/. 

When  the  testator  was  making  his  third  codicil,  he 
was  thinking  of  what  he  himself  had  done  and  intended 
to  do  for  his  legatee.  He  was  acting  under  no  mistake 
as  to  any  right  or  interest  which  the  legatee  might  have 
from  any  other  source ;  he  was  thinking  only  how  far 
his  own  bounty  was  to  extend :  what  he  had  done  might 
nave  been  revoked  or  increased,  or  diminished  at  his 
own  pleasure.  If  he  had  a  purpose  to  give  a  particular 
sum,  it  was  immaterial  how  much  of  it  he  had  given  be- 
fore, or  how  much  of  it  was  then  to  be  given. 

It 

(ni)  2  Ambler,  661. 
S  3 


April  26. 
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1847.  It  appears  from  the  codicil  itself,  that  he  procea 

^"^^''^^■^     on  the  supposition  that  he  had  before  eiven   160 

JOBDAN  .  .  .         . 

9.  which  was  not  so.     But  having  the  whole  in  his  c 

FoRTMCuB.  p^^g^^  he  is  so  far  from  manifesting  any  wish  to  dimii 
what  he  supposed  before  given,  that  he  proceeds  to  m 
an  increase,  and  expressly  gives  500/.  ^^  in  additioi 
the  1500/."  On  consideration,  I  cannot  bring  my 
to  doubt,  that  the  testator,  in  giving  500/.  in  additioc 
15002.,  meant  to  givje  2000/. ;  and  I  do  not  think 
intention  less  apparent,  because  the  testator  erroneou 
supposed  that  it  had  been  previously  indicated  to  the 
tent  of  1500/.,  whereas,  in  fact,  it  had  been  previoo 
indicated  to  the  extent  of  1000/.  only.  He  must  h 
been  aware,  that  the  amount  of  that  which  the  lega 
was  to  take  depended  on  himself  alone  —  knowing  € 
and  considering  what  he  was  to  give,  he  says^  '^  5C 
in  addition  to  1500/.,"  and  I  think  that  the  probabi 
is  sufficiently  strong  to  constitute  a  gift  of  the  20( 
by  implication. 


The  demurrer  was   overruled^  and,  by  agreeme 
the  cause  was  afterwards  set  down,  and  a  decree 
payment  made,  the  costs  of  all  parties  being  paid  oat 
the  estate. 
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THE  testator,  by  his  will,  dated  the  SOth  of  May^  A  twtator  de- 
vised  certain 
1828,  expressed  himself  as  follows  :  —  equitable  real 

estates  to  his 
I    do  devise  all  my  property  of  every  description  gu^^in'mist 

to  my  beloved  wife  A.  S.  B.  BorradaiUj  and  I  trust  for  his  wife 
^^»-     11  .  /.  M  t         11     1       ^^  children, 

entirely  to  her  executmg,  as  far  as  possible,  all  the  and  bequeath- 

hequests  I  have  made  in  a  letter  to  her,  bearing  the  «*  everv  thing 

else  to  nis 
same  date  as  this  will.     I  do  appoint  as  my  executors  wife,  and  he 

Ae  Rev.  Joseph  Shaw,  Mr.  Abraham  Borradaile,  Miss  ^^J^^  f  j^^^" 

&  Borradailcj  my  sister,  and  my  beloved  wife,  A.  S.  B.  executors  are 

^rradaile.     To  these  my  executors  I  give,  all  that  ^^^y,^nt 

the  advowson  and  right  of  presentation  to  the  living  of  of  my  just 

^ondsworihf  in  trust  for  my  said  wife  during  her  life-  which  I  shall 

time,  and  for  my  children  equally  at  her  death.     I  cive  ^^^®  an  ac- 

a'so  to  my  said  executors,  in  trust  for  my  said  wife  and  the  letter  to 

children,  all  my  estate  at  fVandmorth  8cc."     "  All  my  H^iJ^^aj: 

^'nes,  books,  household  furniture,  plate,  trinkets,  and  the  testator's 

every  thing  else,  of  whatever  description,  belonging  to  charged  on 

^^9  X  do  give  to  my  said  beloved  wife,  for  her  sole  use  and  these  real 

"^nefit.     My  exeaitors  are  charged  with  the  paj/meni  of  secondly,  that 

^^ust  debts,  of  which  I  shall  leave  an  account,  with  the  ^he  charge 
I  was  ffeneral 

letteir  named  above,  to  my  dear  wife."  and  not 

limited  to 
.^^  .  Ill  those  enume- 

^  he  testator  at  his  death  had  real  estate,  but  the  lejgal  rated  in  the 

^^^«  was  not  vested  in  him.     The  testator  had  speci-  *c^"°*' 

^^y      debts  to  the  amount  of  5000/.  of  which    2900/. 

^^^^3^    were  enumerated  in  the  account  with  the  letter  to 

'^^s  ^»^ife. 


le  question  now  raised  was,  first,  whether  the  real 
^ta^r^s  devised  to  the  executors  were  charged  with  the 
^^st^tor's  debts ;    and,    secondly,   whether   they   were 

S  4  charged 
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ere  is  no  question  as  to  the  trust  or  use  being  ex-        1847. 
»cut^«J,  for  the  testator  was  dealing  only  with  equitable 


DORMAY 

V, 

BORRADAILS** 


S^!^:ondly  :  all  the  debts  are  charged  ;  for  the  testator 

cbar^^^s  his  executors  with  his  just  debts,  *^  of  which/' 

he  acl^Is,  "  I  shall  leave  an  account."     The  whole  were 

therefore  charged,  and  he  intended  to  leave  an  account 

of  tti^  whole.     The  neglect  to  enumerate  all,  does  not 

lessen  or  invalidate  the  charge  of  the  whole* 

MTr,  Purvis,  for  a  specialty  creditor,  contended  that 

there  was  no  charge  of  the  debts ;    first,  because   the 

first    devise  "  of  all  his  property  '*  to  the  wife,  carried 

the  estates  in  question,  and  exhausted  every  thing,  and, 

secondly,  because  the  subsequent  devise  to  the  executors 

was   in  "trust**  for  the  wife  and  children,  which  was 

equivalent  to  their  "  use,"  and  vested  the  property  in  the 

cestuique  use  (Doe  dem.  Leicester  v.  Leicester  (a) ) ;  or  if  it 

did  not,  then  that  the  devise  was  on  an  express  trust 

limited  for  their  benefit  only,  and  not  for  the  creditors. 

Secondly:  that  the  debts  charged   were  those  enu- 
merated. 

^^^    Turner  for  the  executors. 

•*****•    Kindersley  in  reply. 

J^fc  Master  of  the  Rolls.     I  am  of  opinion  that  the 
estates  are  charged  with  the  debts. 

^"^^  testator  has  made  a  very  short  will.     He  devises 
all  hi^  property  to  his  wife,  and  then  appoints  four  ex- 
ecutofg^  and  he  gives  to  them,  in  the  character  of  ex- 
ecutors, 
(a)  2  Taunton,  109. 
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editors,  this  particular  property.  Every  thing  else 
gives  to  hLs  wife  for  her  sole  use,  and  then  he  decia 
"  that  his  executors  are  charged  with  the  payment  of 
just  debts.''  So  that  he  makes  them  his  executors,  gi 
them  an  estate  as  executors,  and  declares  that  they,  as 
executors,  are  charged  with  payment  of  his  debts. 


That  being  the  substance  of  his  will,  I  am  of  opioi 
that  all  the  estates  devised  to  the  executors  who  are  th 
charged  with  the  debts  are  subject  to  their  payment. 

A   doubt  has   been    raised,  whether   the   charge 
confined  to  those  debts  specified  in  the  account;  bu' 
think  that  the  expression  is  not  such  as  to  confine  I 
charge  to  the  enumerated  debts,  and  that  there  is 
charge  of  all  the  debts. 


Jan,  16. 
May  6. 


LANCASTER  v.  EVORS. 


Husband  and    ^T^HE  circumstances  of  this  case  are  stated  at  lengl 
wife  mort-  Jl 

gaged  their 
respective 
estates  for 
securing  the 
husband's 
debt.    Both 
estates  were 
sold  and  con- 
veyed free 
from  the 
mortgage,  and 
in  1832  the 

debt  was  paid  out  of  the  produce  of  the  wife's  estate.     In  1841,  a  bill  was  fill 
to  have  the  amount  recouped  out  of  the  produce  of  the  estate  of  the  husbac 
which  was  in  Court.    Held,  that  the  representative  of  the  wife  was  not  entitled 
interest  on  the  amount  paid. 


ante,  {a) 


It  was  now  asked,  that  the  Plaintiff  might  be  declare 
entitled  to  interest  on  the  amount  which  the  estate 
Lady  Prj/ce  had,  in  1832,  paid,  as  surety  for  Sir  Joi 
Powell  Pryce. 

M 

(a)  4  Beavati,  158.,  and  ante,  page  154. 
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Air.  Purvis  and  Mr.  Matins  for  the  PlaintifT.  Lady  1847. 
was  a  mere  surety  for  her  husband,  and  having 
paid  off  his  debt,  she  and  her  estate  became  entitled  to 
be  indemnified,  and  when  a  party  has  a  right  to  be  in- 
deiTinified,  "he  is  entitled  to  interest  on  every  sum  he 
ha£5   paid;"  Wdinman  v.  Bovoker.  [a) 


^gain ;  a  surety  is  entitled  to  the  benefit  of  all  the 
s^ourities  which  the  creditor  has  against  the  principal, 
i^hich  continue  to  exist.  Lord  Eldon  explained  this 
d<X2t;rine  in  Copis  v.  Middleton.  (b)  He  says :  **  I  take 
i^  to  be  exceedingly  clear,  if,  at  the  time  a  bond  is 
S^^^^i^  A  mortgage  is  also  made  for  securing  the  debt, 
th^  suret}',  if  he  pays  the  bond,  has  a  right  to  stand  in 
the  place  of  a  mortgagee ;  and  as  the  mortgagor  cannot 
S^i^  back  his  estate  again  without  a  conveyance,  that 
s^c^t:irity  remains  a  valid  and  effectual  security,  notwith- 
s^^nding  the  bond  debt  is  paid  ;  but  if  there  is  nothing 
bur  the  bond,  my  notion  is,  that  as  the  law  says  that 
boi^d  is  discharged  by  payment  of  what  was  due  upon 
i^  die  bond  is  gone  and  cannot  be  set  up."  Here  there 
is  SL  mortgage  from  Sir  John  P.  Prtfccj  to  the  benefit 
^i^d  to  a  transfer  of  which  his  surety  is  entitled,  and  that 
rtgage  debt  is  a  specialty  debt  carrying  interest. 


C  ^i%e  Master  of  the  Rolls.    But  where  is  there  any 
°™^**tgage  now?    The  estate  has  been  sold  and  con- 
and  the  mortgages  discharged.] 


-^h^  money  brought  into  Court,  represents  the  estate, 
^^  payment  of  the  mortgage  to  Earl  Temple^  the  first 


Any 

C«3  8  Beavan^  363.  (b)  Turn.  4>  R.  p.  231. 


Etoiu. 
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1847.  Any  delay  or  laches  which  may  be  said  to  have  tali 

Lanc^^e      P'®^®  ^^  "°^  imputable  to  the  FlaintiiF,  but  to  Jacq 
V.  and  Hughesy  and  the  persons  claiming  under  Sir  Jt 

P.  Pryce. 

Mr.  Kindersley  and  Mr.  Turner^  cotitrdj  for  the  he 
at-law  of  Sir  John  P.  Pryce. 

A  surety  paying  off  the  debt  of  his  principal  dc 
not  stand  in  the  place  of  the  creditor,  for  if  a  specia 
be  paid  off^  the  surety  remains  a  simple  contract  ci 
ditor,  entitled  to  no  more  than  a  simple  contract  ci 
ditor  would  be,  who,  in  the  absence  of  a  special  agrc 
ment,  has  no  claim  to  interest  on  his  debt.  The  or 
exception  is  where  a  mortgage  debt  is  paid  withe 
merging  the  securities;  but  here  the  mortgages  ha 
been  all  discharged,  the  securities  are  gone,  the  ests 
is  discharged,  and  there  remains  no  right,  title,  or  esta 
which  it  is  necessary  to  get  in  from  the  mortgagees. 

The  Statute  of  Limitations  bars  all  right  to  interc 
beyond  six  years ;   8  &  4  fT.  4.  c.  27.  5.  42,  and  S 
4  W.  4.  c.  42.  s.  S. 

The  Plaintiff  has  been  so  remiss  in  prosecuting  h 
claim  as  to  be  entitled  to  no  favour  or  encouragement. 

Mr.  Purvisf  in  reply.  If  a  surety  pay  1000/.  ft 
principal,  and  1000/.  for  interest,  it  would  be  most  ui 
equitable  to  relieve  the  defaulting  principal  from  tl 
burden  of  paying  the  interest.  It  would  be  offering 
premium  to  a  man  not  to  pay  his  debts,  in  order  to  fi 
his  surety  with  the  interest. 

The  Statutes  of  Limitation  do  not  run  pending  tl 
litigation. 

jD 
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u  Vigier  v.  Lee  {a)^  Jones  v.  Davids  (b)  were  also        1847. 


"^jChe  Master  of  the  Rolls. 

*"  JThe  circumstances  of  this  case  are  complicated : 
x\rk  ^=^  xefore  take  an  opportunity  of  considering  it. 


I  will 


Lancaster 

V, 

Eyors. 


^The  Master  of  the  Rolls. 

^he  PlaintifT)  having  been  declared  entitled  to  recover 

IT  tain  sums  of  money  from  the  estate  of  Sir  John  Powell 

:ej  has  subsequently  claimed  to  be  entitled  to  interest 

on  Che  sums  which  he  may  so  recover.  But  he  claims  only 

as  a    creditor  of  Lady  Prj/ce^  and  his  claim,  as  against 

the  estate  of  Sir  John  Powell  Prt/ce,  rests  upon  the  right 

of  the  legal  personal  representatives  of  Lady  Ptyce  to 

^^    arecouped  out  of  his  estate  certain  sums  of  money 

^hicrli  have  been  paid  out  of  her  estate  to  satisfy  his 

"^t^ts;  and  in  respect  of  such  sums  of  money,  I  am  of 

®P*«^ion,  that  under  the  circumstances  of  this  case,  the 

rep»*^sentatives  of  Lady  Prj/ce  would  not  be  entitled  to 

ciaiini  interest  upon  the  sums  so  to  be  recouped,  and 

^"^       Plaintiff  resting  on  their  right,  is,  in  my  opinion, 

"^^      entitled  to  interest  upon  the  sums  which  he  may 

^^^^^^ver  in  this  suit. 


May  6. 


(a)  2  Hare,  326. 


(b)  4  Russ.  277. 
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a 


^^  22  RODICK  (public  officer,  &c.)  t;.  GANDELL.^ 

"^     '  BRUNTON  and  Others. 

A  Defendant     fTpHE  object  of  this  bill  was  to  have  effect  giv^« »     ^ 

before  answer       ■  •'    ^  ^  °  s    ill 

became  bank-  ail  equitable  charge.     After  the  filing  of  the  «-3iii 

in ?d8  answa^  ^^^  principal  Defendants  became  bankrupts. 

stating  that 

certain  books         rm         i  i  i  •      i    • 

and  letters  ^  ■>«>'>  however,  subsequently  put  m  their  answer, 

were  in  the       admitted  that  there  were  in  tlie  possession  of  their 
hissoHcitor,      citor,  Mr.  Shuttleworth^  two  pass  books ;  but  they  sa        ^^ ^' 

who  claimed     ^ji^t  the  pass  books  came  into  the  possession  of  th— ^  ^sir 

a  lien  on  ,  ,  *^  *  , 

them,  and  that  solicitor,   Mr.  Shuttleaxnth^  and  he  claimed  and  h 

^K*^li°^'     lien  thereon,  for  costs  incurred  by  the  Defendants  p 
obtain  posses-  '  ^  ^ 

sion  thereof,      vious  to  their  bankruptcy ;  and  that  they  the  Defe^ 
ordered  the       ^^^  could  not  obtain  the  possession  of  the  said  p 

Defendant  to    books,  and  ought  not  to  be  ordered,  as  they  believ 

produce  them,  .  , 

with  liberty  to  to  produce  the  same. 

apply  in  case 
of  need. 

The  Defendants  also  stated,  that  there  were  in    < 

possession  of  Mr.  Shulileworlh  copies  of  various  lett^ 

"  which  copies  of  letters  the  Defendants  were  willi 

should  be  produced,  but  on   which    Mr.   Shuttlexo 

claimed  a  lien  ns  aforesaid." 

Mr.  Skuttle'worth  appeared  to  be  the  solicitor  of  t 
Defendants  in  this  suit. 

A  motion  was  now  made  for  the  production  of  t 
documents. 


Mr  Turtiei*  and  Mr.  R.  Palmer^   in  support  of  tt^ 
motion. 

A  Defendar' 
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-A  Derendfint  is  bound  to  produce  all  documents  in 
Llie  possession  of  his  solicitors  or  agents  ;  and  "  though 
ii"  >>olicitor  may  have  a  lien  on  a  deed  for  his  costs,  yet 
»^  his  client  is  bound  to  produce  it  for  the  benefit  of  a 
t.faird  person,  so  also  must  the  solicitor."  Furlotig  v. 
-n^ryward  (a) ;  Brassington  v.  Brassingloru  (6)  A  solicitor 
•^^  the  cause  cannot  be  allowed  to  obstruct  the  due 
crourse  of  justice,  by  setting  up  his  lien,  and  defeat  the 
paramount  and  independent  rights  of  the  FlaintiiF  in  the 
^^a  use.  The  Plaintiff  has  no  means  of  proceeding  against 
"is  adversary's  solicitor;  he  must  obtain  his  right  to 
I^roduction  through  the  Defendant,  who  is  bound  to 
^^oiijpel  his  solicitor  to  do  what  is  right,  and  "  the  Court 
^^^^Hl  give  him  time  to  take  such  proceedings  as  may  be 
eoessary.**     Taylor  v.  RundelL  (c) 


1847. 

ItODICK 

Gandkll. 


3Sfr.  Glasse  for  the  bankrupts.     I  do  not  dispute  the 

^^enerai  rule,  that  a  party  is  bound  to  produce  documents 

-""^   the  possession  of  his  solicitor,  with  this  qualification, 

F>i*ovided  they  be  within  the  power  of  the  client.     If  they 

*^^  not  admitted  to  be  in  the  power  of  the  Defendant, 

^Iie  Court  never  makes  the  order.     The  mode  by  which 

^^      X>efendant   procures   the   production  of  documents, 

here  a  lien  is  claimed  thereon,  is  thus  explained  by 

•ord  Eldon  in  Ex  parte  Shaw,  {d)     He  says  "  in  causes 

"«re  a  motion  is  made  for  a  party  to  produce  papers  in 

*^  is  custody,  possession,  or  power,  the  order  made  is  for 

^'^^   to  produce  them;  and  if  they  are  in  the  hands  of 

^*s  Solicitor  and  he  cannot  produce  them  without  paying 

■^*«  bill  of  costs,  he  must  pay  it."     Here  the  parties  are 

^^^Icrupts,  and  the  Court  will  not  make  an  order,  the 

of  which  will  be  to  compel  bankrupts,  having  no 

IS  left,  to  discharge  their  solicitor's  bill. 

Suppose 


m 


C«)  2  Sch.  4-  Lef.  1 15. 
C^)  1  Sim.  4*  St.  455. 


(c)  Cr.^Ph.  p.  113,  and  1 
PhiL  p.  282. 

(d)  Jacob,  p.  272. 


272 


1847. 


RODICK 
V. 

Oandelu 
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Suppose  a  bill  were  filed  against  an  executor,  wh 
admitted  that  documents  were  in  the  hands  of  the  t 
tator's  solicitor,  who  claimed  a  lien  thereon,  could 
executor,  having  no  assets,  be  compelled  to  dischar 
the  lien  out  of  his  own  funds,  merely  to  produce  t 
documents  for  the  Plaintiff's  convenience? 


Again ;  the  property  in  these  documents  is  vested  e 
the  assignees,  and  the  Defendants  have  no  right  m 
compel  their  production. 

Mr.  Turner  in  reply. 

TAe  Master  of  the  Rolls. 

I  will  not  trouble  you  further.  The  Defendants  a^ 
bound  to  produce  these  documents  if  they  can ;  and 
they  find  a  difficulty  they  must  come  to  the  Court  to  gi 
them  an  opportunity  of  taking  such  proceedings  again^ 
their  solicitor  as  may  be  proper  to  compel  the  pr 
duction.  I  cannot  think  that  the  solicitor  will  oppos 
any  difficulty  in  allowing  an  inspection  of  the  documen 
in  his  possession ;  and  it  is  to  be  observed  that  the  ob^ 
jection  to  production  is  now  made,  not  by  the  solicitor^j: 
but  by  the  clients. 

I  must  make  the  order,  and  leave  it  open  to  the  De- 
fendants to  make  any  application  to  be  relieved  if  they 
should  be  prevented  complying  with  it.  (a) 

(a)  See  Palmer  v.  Wright^  ante,  p.  234. 
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1847. 


DUNCOMBE  V.  LEWIS.  j^j^^  22. 

^■^HIS  bill  was  filed  against  two  Defendants  Zrrto/5  After  one  of 
and  Levy.      They  put   in   separate   answers,   to  fendwitshas 

»hich  exceptions  were  taken.    Z,^j/ alone  submitted  to  putinasuffi- 

hcient  Answer 
6    exceptions,  and  put  in  a  sufficient  answer  on  the  the  Plaintiff' 

?4.th    of  September  1845.      The  answer  of  Lewis  was  cannot  obtain 

more  than  ono 
»uncl  insufficient.     After  which,  on  the  8th  of  November^  order  of 

™G   Plaintiff  obtained  an  order  of  course  to  amend  his  ^^^^^^  ^^ 
...  amend,  al- 

'"■<9    and  that  Lewis  might  answer  the  exceptions  and  though  the 

mendraents  at  the  same  time.  onllfn,?.  nn^ 

ants  may  not 

have  an- 

Oswcred 
11  the  17th  of  Febrttary  1846,    Levy  put  in   her 

to  the  amended  bill,  and  on  the  19th  of  Febniary 

put  in  his  further  answer. 


^ri  the  7th  of  May^  which  (excluding  the  vacation) 
within  four  weeks  after   the  answer  of  the  last 
tndant  was  deemed  sufficient,  the  Plaintiff  obtained 
^^oond  order  of  course  to  amend  as  he  should  be 
*  vised. 

^^Ir.  Sotdkgatef  on  behalf  of  the  Defendant  Leiy,  now 
^^^^ved  to  set  aside  the  second  order  to  amend  for  irre- 
gularity.    He  contended  that  after  one  of  several  De- 
^^^idants  had  answered,  the  Plaintiff  could  only  obtain 
^ne  order  of  course  to  amend,  and  that  any  further 
l^«ve  must  be  obtained  upon  special  application ;  Davis 
^-  Proul.  (a) 


Mr.  Hallcft, 


(a)  5  Bcavan^  375 

VoM^  X.  r 
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Mr.  Hallett,  contrd.  Davis  v.  Prout  has  no  appli 
tion:  it  was  decided  under  the  18th  amended  Orde 
November  1881  (a),  which  is  now  repealed ;  and  this 
is  governed  by  the  General  Orders  of  the  8th  of 
1845.  By  the  16th  Order,  Article  SS.  (6),  where  tli 
are  several  Defendants,  a  Plaintiff  may,  after  answer 
before  replication,  at  any  time  within  four  weeks 
the  last  answer  is  deemed  sufficient,  obtain  an  ord 
course  to  amend.  The  expressions  ^*  the  last  answ 
and  **  the  last  of  several  answers  *'  in  the  66th  Orde 
and  the  16th  Order,  Article  88.,  have  been  held  to  m 
the  last  of  the  several  answers  filed  by  several 
fendants ;  DaUon  v.  Hayter.  (d)  Here  then  Z^vdi/s 
answer,  being  found  insufficient,  must  be  consider* 
no  answer ;  and  this  order  to  amend,  having  beea 
tained  within  four  weeks  after  the  last  of  the  ansi'^"^" 
was  to  be  deemed  sufficient,  is  regular.  The  6^Stb 
Order  allows  one  order  to  amend,  after  the  last  of  sev^^ 
answers. 


o< 


w 


as 


The  Master  of  the  Rolls. 

The  question  is  not  whether  the  Plaintiff  is  entitl^ 
to  a  second  order  to  amend,  but  whether  he  is  entitl^ 
to  a  second  order  of  coarse  for  that  purpose. 

The  66th  Order  provides,  that  **  one  order  of  cour^*' 
for  leave  to  amend  a  bill  as  the  Plaintiff  may  he^^' 
vised,  may  be  obtained  by  the  Plaintiff,  at  any  tii^^ 
before  filing  (or  undertaking  to  file)  a  replication,  a^*" 
within  four  weeks  after  the  answer  or  the  last  of  sevc^^ 
answers  is  to  be  deemed  sufficient ;  but  no  further  or^^ 
of  course  for  leave  to  amend  a  bill  is  to  be  gran*-^^^ 
after  an  answer  has  been  filed,  unless  in  the  case  p^^^ 
vided  for  by  Order  65.y''  which  65th  Order  does   ^^' 

app'y 


(a)  Ord.  Can.  36. 

(b)  Ord.  Can.  287. 


(c)  Ord.  Can.  306. 
id)  7Beavan,Se6. 
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tf>p1  J  to  this  case.     Therefore  the  66th  Order  may  be 

Laken  as  absolute,  and  without  the  exception.     Here  an 

ansinrer  has  been  filed,   and   leave  has  been  given  to 

amend  by  an  order  of  course,  and  the  bill  has  been 

amended,  and  after  that,  another  answer  has  been  put 

m,  and  then  a  second  order  of  course  to  amend,  as  the 

Plaintiff  may  be  advised.     Is  not  this  a  ^*  further  order 

of  course  *^  to  amend  after  "  one  order  of  course  "  for 

leave  to  amend  ? 
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1847. 


DUMCOMBR 
V, 

Lewis. 


It  is  said,  that  this  construction  is  inconsistent  with 
Order  16.,  Article  SS.,  which  is  in  these  terms:  —  "  In 
cases  where  there  are  several  Defendants  who  do  not 
join  in  the  same  answer,  the  Plaintiff  may,  after  answer 
and  before  replication,  &c.,  at  any  time  within  four 
^"^eeks  after  the  last  answer  is  found  or  deemed  to  be 
sufficient,  obtain  one  order  of  course  for  leave  to  amend 
his  bill."  These  Orders  are  to  be  read  in  connection 
^ith  each  other.  The  16th  Order,  Article  83.,  entitles 
the  Plaintiff  to  "  one  order  of  course ; "  and  the  66th 
0>^er  also  allows  one  such  order,  and  says,  that  no 
brther  order  of  course  for  leave  to  amend  is  to  be 
S'^ted  after  an  answer  has  been  filed,  unless  for  the 
purpose  of  rectifying  a  clerical  error. 

I  have  not  the  least  doubt  that  this  order  is  irregular ; 
^d  I  take  the  liberty  of  saying  that  gentlemen  had  better 
^Ustrue  the  words  of  the  recent  General  Orders  with- 
^t  reference  to  the  old  ones,  for  difficulty  is  generally 
^'^ted  by  making  a  comparison  between  the  two. 

I  must  discharge  this  order  with  costs;  but  the 
^l^tiffwill  not  be  precluded  obtaining  another  order 
^  amend  upon  a  proper  special  application. 


KoTB.  —  See  Honky  v.  Fawcett^  ante,  p.  190. 

T  2 
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May  29.  JAMES  D.  IRVING. 

JAMES  V.  GRONOW. 

A  testator  be-  HpHE  testator,  amongrst  other  annuities,  gave  and  I 
queathedan        J  ,     ,'  ,.     ,     ,   t>  .  i*     « 

annuity  to  /).,  queathed  to  Elizabeth  Barry  50/.  a  year  for  ■ 

''"d  C  h'*  ^  *  '^''^'  ""^  proceeded — "  I  give  and  bequeath  to  the  aba 

residue,  to  be  named  Mr.  David  Lewis^  Louisa  Barry^  and  CaroH 

vided  &c!"  ^^^J/*  all  and  every  thing  real  and  personal  that  I  in 

except  the  die  possessed  of,  to  be  equally  divided  between  the 

shares,  which  ^"^^^  Caroline  Barry  arrives  at  the  age  of  twenty-c 

were  not  to      years,  except  the  Swansea  Canal  shares,  which  are  a 

be  sold  till  . 

after  the  to  be  sold  till  after  the  death  of  Elizabeth  Barry.     ^ 

H  Id  Sf  t^th    ^^^P'a^®  ^"^  books  that  I  may  die  possessed  of  to 
Swansea  canal  equally  divided  betwixt  them  ;  and  in  case  that  one 
bvThere^^^      two  of  the  above    named   Mr.  David  Lewisy  Lm^ 
siduary  gift,      ^arn/j  and  Caroline  Barry  should  die  before  CaroT^ 

arrives  at  the  age  of  twenty-one  years,  the  whole  to 

to  the  survivors  or  survivor." 

A  question  arose  whether  the  testator  had  by  his  ^ 
made  a  disposition  of  the  Swansea  Canal  shares  in  fav(3 
of  the  residuary  legatees. 

Mr.  Kinderdey  and  Mr.  Freeling  for  the  Plaintiffs. 

Mr.  Stinton  for  a  Defendant. 

Mr.  Elderton  and  Mr.  Prior^  for  the  next  of  kin,  coc 
tended  that  the  will  should  be  read  thus  :  <*  I  beqneat 
all  and  every  thing,  &c.  (except  the  Swansea  Canf 
shares  which  are  not  to  be  sold  &c.)  *<  to  the  aboTC 
named  Mr.  David  Barry ^  &c. ; "  and  that,  by  the  tra 

constmcUo 
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coDstmction  of  the  will,  there  was  no  gift  of  the  canal 
shares,  which,  being  undisposed  of,  belonged  to  the  tes- 
tator's next  of  kin. 

The  Master  of  the  Rolls. 

Tlie  exception  was  for  a  particular  purpose,  namely, 
vnercly  to  postpone  tlie  sale.  I  think  the  cannl  shares 
belong  to  the  residuary  legatees. 


184.7. 


BLENKINSOPP  v.  BLENKINSOPP. 


1846. 
Dec,  I. 


T^HIS  was  a  motion  for  the  production  of  docu-  A  bill  was 

solicitor)  to 
The  nature  of  the  case  was  as  follows :  —  In  March  conveyance 
*^4-l,  the  Plaintiff,  Mrs.  Blenkinsopp  instituted  proceed-  fro™  ^*  to  B., 
^^S^  in  the  Ecclesiastical  Court  against  the  Defendant  a  suit  in  the 
^^^  liusband,  for  a  divorce,  and  pending  the  proceedings,  ^ci^i^tical 
^*^e   obtained  an  order  for  the  payment  to  her  by  her  order  to  defeat 
•^^^iband  of  alimony  and  certain  costs.     Ultimately,  in  Jg\J^*^^^^ 

^^nuary  1844,  she  obtained  a  final  sentence  of  divorce,    his  answer, 

^  ^1      admitted  the 

^"®  possession  of 
certain  docu- 
By  and  stated  the  suit  had  been  wholly  conducted  hya  proctor,  and  that  he,  J9., 


1^-^  acted  as  solicitor  for  A,  in  that  suit,  so  far  as  A,  had  employed  a  solicitor  therein, 

j?^t  he  made  no  case  for  exemption  from  production.    On  a  motion  for  production, 

1^  **  Was  allowed  to  file  an  affidavit  in  aid,  and  he  thereby  stated,  in  addition,  that  he 

•  ^^  been  and  was  still  i4.*s  solicitor,  so  far  as  he  had  a  solicitor,  and  was  consulted 

^^im  as  regarded  the  proceedings  in  the  Ecclesiastical  Court ;  that  the  letters  in  his 

^^^session  were  written  by  A,  to  him,  as  such  his  solicitor,  and  that  the  same  were 

^P^^ate  and  privileged  communications  made  by  A,  to  J9. ;  that  cases  for  the  opinion 

rlT  Counsel  were  pre|)ared  by  him,  as  such  solicitor  of  A,^  and  the  opinions  taken,  for 

^^  purpose  of  advising  A,  and  B.  with  regard  to  the  proceedings  in  the  Ecclesi- 

^^^  Court,  and  that  the  documents  relating  to  the  Ecclesiastical  Court  came  into 

^^  poqsessioo  as  solicitor  of  A,    Held  that,  upon  the  answer  nlone,  the  documents 

^^^  not  laivileged,  but  that  on  the  answer  and  affidavit,  the  Pluintiffwas  not  entitled 

^  tbdr  production. 

T  3 


The  Defendants  Trotter  and  Fenwick  joined  in 
answer,  and  the  Defendant  Blenkinsopp  answered 
rately. 


Trotter^  who  was  a  solicitor,  stated,  ^<  that  for  a 
years  previous  to  the  commencement  of  the  Ecclesiasti 
suit,  he  was  employed  by  Mr.  Blenkinsopp  as  bis 
citor,  in  matters  of  business  relating  to  his  propert3r 
the  neighbourhood  of  Bishop  Auckland;  and  that  wl^ 
the  said  suit  was  commenced,  Mr.  Blenkinsopp  consa 
him  as  to  the  course  he  should  adopt  therein^  and 
he  thereupon  advised   Mr.  Blenkinsopp  to  appelate 
proctor  to  conduct  his  defence  to  the  said  suit^  wb^ 
Mr.  Blenkinsopp  accordingly  did ;  and  that  the  said 
had,  throughout,  been  wholly  conducted  and 
on  behalf  of  Mr.  Blenkinsopp  by  the  proctor  appoin 
and  employed  by  him  for  that  purpose,  so  far  as 
same  had  been  defended,  but  that  he,  Trotter^  only  ocf 

municaC 
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1846.  She  was  unable  to  obtain  payment  of  die  alimo^  ^"^J 

^^^'^^'"^^     and  costs,  and  a  sequestration  issued ;  but  this  was  ^^         ti* 
Blenkinsopp  .  ^ 

V.  dered  ineffectual  by  a  conveyance  which  the  Defend^^^nt 

Blenkinsopp.  j^^j  executed  pending  the  proceedings.     By  this  de^i^^, 

dated  September  1842,  Mr.  Blenkinsopp  conveyed  all  -Siis 
real  and  personal  estate  to  Trotter  (a  solicitor)  c^/mnd 
Fenwick  upon  certain  trusts. 

In  1846,  Mrs.  Blenkinsopp  filed  this  bill  against 
husband,  and  against  Trotter  and  Fenwick,  to  set 
the  deed  as  fraudulent. 


The  bill  contained  this  statement :  —  <<  that 
(who  has  always  acted  as  the  solicitor  of  the  Defeiic^9ant 
Blenkinsopp  in  the  Ecclesiastical  suits,  and  who  now  ^^vcts 
as  such  solicitor),  has  furnished  the  solicitors  oC  ^^ 

Plaintiff  with  a  copy  of  the  said  alleged  deed,**  &c 


me 


i^W 


li- 
in 
en 


a 
b 
it 
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Tiicated  with  such  proctors  when  requested  to  do  so;        1846. 

thaL  so  far  as  Mr.  Blenkinsopp  had  employed  any  J^^^^^^ 
\  ^'^  r    ^  /   Blenkinsopp 

lidtor  in  the  said  suit,  he.  Trotter^  had  always  acted,  v, 

d  now  acted,  as  the  solicitor  of  the  said  Defendant,  B'^w^'sopp. 
If  r«  Blenkinsopp^  in  the  said  suit" 

ZI\aUer  and  Fenwick  admitted  that  they  had  in  their 
Mssession  certain  documents  specified  in  the  schedules. 

TirMer^  who  had  been  permitted  to  make  an  affidavit 
in    aid  of  his  answer,  thereby  stated,  that  among  the 
documents  in  the  third  schedule  to  the  answer  of  him- 
self and  Fewadck,  were  a  bundle  of  letters  written  to  the 
I^efendant  TroUer  relative  to  the  trust,  during  the  years 
1B43,  1844,  1845,  and  1846;  also  a  bundle  of  letters 
Relative  to  the  suit  in  the  Ecclesiastical  Court ;  two  cases 
uid  the  opinions  of  Mr.  Tinney  thereon ;  documents 
>uid  papers  also  relating  to  the  suit  in  the  Ecclesiastical 
Court.    And  he  said,  that  he  was  (as  in  his  answer  was 
stated)  solicitor  to  the  Defendant  Blenkinsopp  in  mat- 
ters relating  to  his  property,  situate  near  Bishop  Auck- 
f^^nd,  for  some  years  prior  to  the  proceedings  in  the 
Scdesiastical  Court,  and  that  he  was  still  such  solicitor, 
*>id  was  also  his  solicitor,  so  far  as  the  Defendant  Blefi^ 
^nsopp  had  a  solicitor,  and  was  consulted  by  him  as 
'^^arded  the  proceedings  in  the  Ecclesiastical  Court. 
*hBt  the  bundles  of  letters  wholly  consisted  of  letters 
^'^^tten  to  him  by  the  Defendant  Blenkinsopp^  as  such 
'^  selidtor  as  aforesaid,  and  that  the  same  were  private 
^^  privileged  communications,  made  by  the  Defendant 
^^oikinsopp  to  him ;  that  the  cases  were  prepared  by 
'^^  as  such  solicitor  to  the  Defendant  Blenkinsopp  and 
^  said  trustees  Fenwick  and  Trotter^  and  the  opinions 
^ere  taken  by  him,  for  the  purpose  of  advising  Blehkin- 
^^Rpf  Femoick^  and  Trotter  (as  such  solicitor)  with  re- 
8^^  to  the  proceedings  in  the  Ecclesiastical  Court. 

r4  And 
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1846.         And  he  added,  that  the  documents  and  papers  relat.i.: 
.^^"^^^^"^      to  the  Ecclesiastical  Court  were  documents  which  cEi.« 

BlBNKINSOPP  ,    ,  I         Tx    r       » 

V.  into  his  possession  as  the  solicitor  of  the  Defends 

Blenkinsopp.  Blenkinsopp  as  aforesaid. 

Mr.  Blenkinsopp^  by  his  answer  (which  however   ^^ 
not  allowed  to  be  read  against  the  other  Defendants  ( 
denied  that  Trotter  had  always  acted^  or  that  he 
acted,  as  his  solicitor  in  the  said  suit,  and  he  stated, 
Mr.  Burrell,  Mr.  Ashmth^  and  Mr.  Nelson  conducte 
Ecclesiastical  suit  on  his  behalf;  and  that  he  himsel 
structed  the  said  proctors,  and  did  not  communi 
with   or  instruct  them  through   Trotter j  althougi 
sometimes  applied  to  Trotter  for  information,  an 
said,  that  he  had  employed  Trotter  in  matters  conned 
with  his  property,  situate  near  the  place  of  busine^ 
Trotter^  and  that  he  had  employed  other  solicitors 
matters  relating  to  property  not  near  such  place  of  \w 
ness,  and  that  Trotter  was  not  his  solicitor  in  this  siti 

Mr.  Turner  and  Mr.  Glasse^  in  support  of  the  mot; 
for  production.  The  Defendant,  who  admits  the  f> 
session  of  documents  relating  to  the  questions  betwr 
the  parties,  is  bound  to  produce  them,  unless  he 
make  out  a  case  of  privilege.  Here  it  does  not  app 
that  the  letters  were  written  pending  any  litigation, 
does  it  appear  that  Trotter  acted  as  the  solicitoir 
Mr.  Blenkinsopp  in  the  proceedings  in  the  Ecclesiast^^ 
Court;  he  only  alleges  that  he  was  solicitor  <^  so  faC^ 
the  Defendant  Blenkinsopp  had  a  solicitor."  He  roi 
have  acted  merely  as  a  friend,  in  which  case  the  cc^  ^ 
munications  would  not  have  been  privileged ;  Green^^ 
V.  Kii^.\{b)  As  to  the  cases,  they  were  not  stated 
reference  to  this  suit,  and  are  not  protected. 


(fl)  Ante,  p.  142.  (b)  1  Bcavan,  137. 
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Mr.  Kindersleyi  contra^  argued,  that  it  was  not  neces-        1846. 
sary  to  shew  that  the  documents  came  into  existence   ^^^"^"^•^"^^'^ 

J.  ,  .  ,     ,  ,  en    '         I  BLBMKlWaOPP 

pending  this  suit,  and  that  they  were  sumciently  privi-  «. 

leged  if  stated  to  be  communications  between  solicitor  Blbnkinsopp. 
and  client,  in  matters  within  the  ordinary  scope  of  a 
solicitor's  duty,  (a) 

C2TSf  Master  of  the  Rolls.  The  difficulty  is,  that 
^"^  party  is  both  solicitor  and  trustee :  he  may  be 
^'ititled  to  privilege  in  one  character  and  not  in  the 
other.   How  is  the  Court  to  deal  with  such  a  case  ?]  (b) 

x'Jie  statement  of  the  Defendant  is  such  as  to  entitle 
"*Oi.  to  the  ordinary  privilege,  besides  which,  no  order 
'Or  producUon  can  be  made  against  a  trustee  or  solicitor, 
^  the  absence  of  his  cestui  que  U^ust  or  client. 

J^4r«  Turner^  in  reply. 

Storejf  V.  Lord  George  Lenfiox  (c)  was  also  referred  to. 

T^Ae  Master  of  the  Rolls. 

This  bill  is  filed  for  the  purpose  of  making  the  pro- 
cess of  another  Court  eflFective  against  the  property  of 
^««  Defendant  Mr.  BlenJcinsopp.  Pending  the  pro- 
^^^eclings  in  the  Ecclesiastical  Court,  he  has  alienated 
1^13  property,  as  it  is  said,  fraudulently,  and  the  Plain- 
tiff 


Ca)  See  Herring  v.  Clobery^ 
}  ^^^UUps,  9L,  Carpmael  v.  Povnsy 
*•  0«7^  and  Reece  v.  Trye,  9 
^^t>«  316. 

C^)  In  Few  V.  Guppt/,  a  De- 

fendant  filled  the  character  of 

*oiicitor  only,  and  afterwards  the 

aoul>]e  character  of  trustee  and 

*olicitor  for  others  ;  and  it  was 


held  by  Lord  Lyndhurtt  (^March 
18th,  1835)  that  he  was  bound 
to  produce  all  the  documents 
and  communications  between 
him  and  his  client,  except  those 
which  had  taken  place  pending 
the  litigation.  —  MS. 

(c)  1  Keen^  341.,  and  1  Myi, 
4-  Cr.  525. 
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1846.        tiff  is  clearly  entitled  to  a  discovery  to  make  out 

^^"^^^^^"^      fraud.     The  Plaintiff  has  nothing  to  do  with  the  ad 
Blenkimsopp     -  .  ° 

9.  from  time  to  time  given  as  to  the  proceedings  in 

BLBiaLiNsopp.  ^gg^  which  led  to  a  sentence  against  the  Defend 

for  the  Defendant  is  not  accused  of  any  miscondoc 
the  conduct  of  his  case,  but  of  fraudulendy  withdraw 
his  property  from  the  operation  of  the  process  of  i 
Court. 

The  bill  charges  that  the  Defendants  have  pi^ 
relating  to  the  matters  thereinbefore  stated  and  charg 
that  is,  I  presume,  relating  to  the  concoction  of  the  d( 
and  not  to  the  proceedings  in  the  suit.  The  bill  inai 
that  by  making  Trotter  a  trustee,  he  became  an  insl 
ment  in  the  fraud  of  which  Blenkinsopp  is  accused* 
desires  to  conceal  the  facts^  or,  in  other  words  bei 
sounding,  to  have  protection,  and  for  that  purpose 
says,  he  was  employed  inlhe  character  of  solicitor, 
puts  it  in  this  way :  "I  was  employed  by  Blehkinsoppyi 
am  still  employed  by  him  in  relation  to  the  property 
question :  he  consulted  me  what  was  to  be  done 
relation  to  the  suit  in  the  Ecclesiastical  Court :  I  ; 
vised  him  to  consult  a  proctor ;  and  so  far  as  there  \ 
a  solicitor,  I  was  employed.^  My  opinion  is,  that  if 
matter  had  rested  on  the  answer  alone,  the  product 
ought  to  have  been  ordered. 

But  in  this  state  of  things,  he  desires  to  file  an  a 
davit,  a  proceeding  which  the  Court  has  for  some  ye 
allowed.  He  accordingly  files  an  afiidavit,  in  which 
think,  he  does  shew  that  he  was  employed  as  a  solicit 
He  was  employed  to  get  the  opinion  of  counsel, 
relation  to  the  proceedings  in  the  Ecclesiastical  Cou 
This  was  not  an  unnecessary  proceeding,  for  the  opini 
may  have  been  extremely  useful  and  of  consideral 
advantage  to  the  client.    Thinking  it  would  be  a  bs 

construct! 
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oonstroction  to  say,  that  he  was  not  employed  in  his        1^46. 
character  of  solicitor,  I  cannot  make  an  order  for  the 
pxxxiaction  of  these  documents. 


J  never  allow  concealment,  or  what  is  termed  <^  pro* 
tiecrtion,"  without  thinking  I  may  be  suppressing  valu- 
able information;  but  rules  have  been  established  by 
bi^her  authority  than  mine,  on  the  belief  that  such 
parotection  is  necessary,  and  I  must  adhere  to  them. 

Jt  is  not  improbable  that  every  letter  has  reference  to 
B  relation  of  solicitor  and  client,  and  yet  some  of  them 
my  have  relation  to  the  preparation  of  the  deed,  as  to 
b  ich  the  Defendant  would  not  be  entitled  to  protec- 
tion* The  facts,  however,  can  only  be  got  at  by  the 
esccunination  pf  TVotter  on  an  amended  bill* 


XiifoTB.— An  order  for  production  was  afterwards  made  by  the 
Chancellory  but  under  different  circumstances. 


Blbnkinsopp 
Blbnkiksopp. 
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Jan.  18.20.22. 

An  application 
for  taxation  of 
a  bill,  made 
fourteen 
months  af^er 
its  delivery, 
and  before 
payment,  re- 
fused, there 
being  no 
sufficient 
"  special  cir- 
cumstances.*' 

A  client 
gave  his  soli-  • 
citor  a  promis- 
sory note,  and 
signed  a  me- 
morandum of 
settlement. 
The  Court 
was  strongly 
inclined  to 
think,,  that, 
under  the  cir- 
cumstances, it 
ought  to  be 
deemed  to 
amoimt  to 
payment. 

The  lapse 
of  twelve 
months  be- 
tween the  time 
of  payment  of 
a  bill  of  costs 
and  the  pre- 
sentation of  a 
petition  for  its 
taxation  pre- 
cludes tax- 
ation under 

the  act. 


In  re  HARPER  and  PARRY  JONES. 

npHIS  was  a  petition  for  the  taxation  of  a  bill  of  costs, 
^  It  was  presented  fourteen  months  after  the  bill  had 
been  delivered,  and  more  than  twelve  months  after  a 
promissory  note  had  been  given  for  the  amount.  The 
first  question  was,  whether  the  giving  of  the  promissory 
note  under  the  circumstances,  amounted  to  payment; 
and,  secondly,  whether  there  existed  sufficient  **  special 
circumstances  "  to  authorise  the  taxation,  after  so  great 
a  delay. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  petitioOi^ 

Mr.  Boiq^ell  and  Mr.  C.  Hallj  contra. 

Mr.  Turner^  in  reply. 

Sayer  v.    Wagstajf{a\  Nokes  v.    Wari(m(b)j  In 
Smith  (c),    Barwell  v.  Brooks  (//),   In  re  Whitcombe  (j 
6  &  7  Vict.  c.  73.  ss.  37.  &  4?0.,  were  cited.; 

The  Master  of  the  Rolls  said  he  would  consid- 
the  affidavits,  and  he  reserved  his  judgment. 


TJie  Master  of  the  Rolls. 

The  petition  in  this  case  is  presented  by  John  Fra 
Eei/7wldsj  and  it  prays  for  the  delivery  and  for  taxati 


(ft)  5  Beavan,  415. 
(b)  5  Beavan,  448. 
(<•)  4  Beavan,  309. 


(d)  8  Beavan^  121. 
{e)  8  Beavatif  14a 
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bills  of  costs  of  Messrs.  Harper  and  Parry  Jones        1847. 
the  Petitioner.  ^^T^*^"^^ 

In  re 
Harpsr. 

nTlie  bills  appear,  in  fact,  to  have  been  delivered  on 
tb^  29th  of  November  1844.  The  petition,  which  was 
brought  on  for  a  rehearing,  and  which  has  been  reheard, 
^9rwks  not  presented  till  the  5th  of  February  1846,  being 
focarteen  months  after  the  delivery  of  the  bills. 

n7he  Respondents  allege,  that  the  bills  delivered  on 

th^  S9th  oi  November  1844  were  paid,  or  ought  to  be 

deemed  to  have  been  paid,  on  the  14th  o^  January  1845, 

l>^ing  more  than  twelve  calendar  months  before  the  pe- 

ti^on  was  presented,  and  further,  that  even  if  the  bills 

<^ught  not  to  be  deemed  to  have  been  paid  in  January 

1  ^^S^  there  are  not  in  the  case  any  special  circum- 

^^^►nces,  by  which  the  Court  should  be  induced  to  direct 

^^t«.tion,  so  long  after  the  delivery  of  the  bills. 

The  Petitioner  was  the  owner  of  property,  which 
^^3  subject  to  great  incumbrances,  and  could  not  be 
P^'^perly  sold  otherwise  than  under  the  decree  of  this 
^^Urt.  In  the  suits  which  were  instituted,  orders  were 
'^^de  (or  the  taxation  of  costs ;  but  the  Respondents  did 
'^^-^^  procure  them  to  be  taxed,  and  costs  which  were  not 
^^^^ts  in  the  cause  became  due  to  them,  and  there  was  a 
^^^h  account  pending  between  the  Petitioner  and  the 
Respondents. 

The  Petitioner  having  requested  the  Respondents  to 

deliver  to  him  their  bills  of  costs,  incurred  in  the  suits 

^^d  transactions,  and  their  account  of  money  paid  and 

disbursed  by  them  on  hLs  account,  they  sent  to  him  the 

^ills  and  account  on  the  29th  of  November  1844.    With 

^Vie  bills  and  accounts  they  addressed  and  sent  to  the 

Petitioner  a  letter  as  follows :  — "  Dear  Sir.    We  at 

length  / 
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1847*  length  send  you  our  bills  and  accounts  in  all  ] 
/«i7^  business,  and  we  shall  be  glad  to  afford  you  any 
Harpbr.  planation  m  our  power.  You  had  better,  we  sub 
let  Mr.  Menhwe  look  over  the  bills,  and  we  shall 
happy  to  meet  you,  in  any  way,  where  he  considers 
overcharges  to  be  made,  if  any  there  are,  of  which 
are  not  aware.  The  taxing  of  the  bill  would  cost  4 
cent.,  and  therefore  they  have  not  been  taxed,  but  i 
competent  for  you  to  do  so.  You  roust  consider  whd 
you  will  sell  or  borrow  on  mortgage,  for  the  drafl 
bankers  are  exceedingly  expensive  affairs." 

The  Mr.  Metdove  mentioned  in  this  letter  wa 
solicitor  in  practice  at  EHesmercy  and  the  brother-in- 
of  the  Petitioner.     He  was  one  of  the  Plaintifis  in 
of  the  suits  which  had  been  prosecuted,  and  had  ta 
an  interest  in  the  proceedings. 

Whatever  may  have  been  the  view  with  which 
Respondents  referred  to  the  costs  of  taxation,  they  ^ 
just  and  prudent  enough  to  recommend  the  Petitio 
to  obtain  the  advice  and  assistance  of  a  professic 
friend  and  relative,  and  to  inform  the  Petitioner^  the 
was  competent  to  him  to  get  the  bills  taxed. 

The  bills  thus  delivered  on  the  29th  of  November 
mained  in  the  bands  of  the  Petitioner  and  his  friei 
for  about  five  weeks. 

The  Petitioner  seems  to  have  kept  them  in  his  i 
hands  for  about  three  weeks.  He  says,  that  on  the  I 
or  20th  of  December^  he  gave  them  to  Mr.  Mefdove^ 
requested  him  to  look  at  them  ;  that  Menlove  kept  tl 
till  the  24th  of  December^  and  then  returned  th 
stating  that  he  had  not  been  able  to  examine  th* 
However  this  may  have  been^  the  bills  might  have  b 

examiJ 
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scAxnined  by  this  gentleman  (who  was  a  solicitor),  on  1847* 

5  behalf  of  the  Petitioner,  his  brother-in-law.    If  they  x^^^ 

ere  not  examined,  it  was  not  through  any  neglect  or  Habpxr. 
isconduet  of  the  Respondents* 


IThe  Respondents  state,  that,  on  the  24th  oi  December^ 
Petitioner  and  Merdave  called  on  them,  as  to  the 
mode  of  raising  the  money  due  to  the  Respondents ; 
tl:ma.^  Merdaoe  then  stated,  that  he  had  gone  through  the 
l^iUs  and  accounts,  and  they  were  perfectly  satisfactory 
a.incl  correct.  That  at  this  meeting,  the  Petitioner  ex- 
pressed no  dissatisfaction  with  the  bills  or  with  the 
lents,  but  instructed  the  Respondents  to  prepare 


*XTiis  meeting  of  the  24th  of  December  is  not  men- 

^^c>xicd  by  the  Petitioner  in  his  first  affidavit;  but,  in  a 

subsequent  affidavit  of  the  Petitioner  and  MenUwey  the 

^^Aeeting  is  not  denied,  though  Mr.  Menlove  denies,  that 

"^^  ever  stated  the  bills  and  accounts  to  be  satisfactory, 

says,  that  he  did  not  examine  them  with  a  view 

X'eport  on  the  correctness  and  propriety  of  the  charges 
till 


^rom  the  evidence,  I  do  not  think  it  distinctly  proved, 
*^^^  the  bills  were  approved ;  but  it  appears  to  me,  that 
^he  distance  of  more  than  three  weeks  after  the  bills 
been  delivered,  and  when  the  means  of  payment 
c  under  consideration,  no  fault  was  found  with  them. 


-Again,  on  the  27th  of  December^  another  meeting 

place  between  the  Petitioner  and  the  Respondents. 

lis  meeting  was  attended  by  Edward  Lewis,  the  father 

^*   t.lie  Petitioner's  wife,  and  Robert  Lewisy  her  brother, 

^^d  an  account  df  the  sums  due  on  mortgage  of  the 

^^titioner's  estate^  which  had  been  sent  to  the  Petitioner 

on 


L 
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1847.        on  the  29th  of  November^  was  produced,  with  the  ^aa^^ddi 
^^r^''*^     tion  of  items,  in  the  handwriting  of  Menlaoe.   Amo.  ■  "'ngs; 
Harper,      the  items  so  added,  -was  the  sum  of  3428/.  6s.  5(L^  the 

sum  claimed  to  be  due  by  the  Respondents.     At  the 

meeting,  it  was  agreed  that  the  Petitioner's  est^  ^tates 
should  be  sold,  and  the  Respondents  say,  that  it  ^^  ^^ 
agreed,  that  the  proceeds  of  the  sale  should  be  appH"  Wied 
in  payment  of  their  balance.  No  dissatisfaction  "^^^  was 
expressed  at  the  bills,  and  the  Petitioner  executed  r  the 
will,  which  had  been  prepared  pursuant  to  his  instirp  unc- 
tions given  on  the  24th. 

On   the  3 1st  of  December^  there  was  a  meeting    W     be- 
tween the  two  Lewises  (the  father  and  brother-in-la%v     ^  of 
the  Petitioner);  and  the  Respondents  agreed  to  ded^^  "^^ 
the  sum  of  128/.  5s.  5d,  from  the  amount  of  their  b;-  "^'" 
and  thus  reduce  their  demand  upon  the  Petitioner 


-^re 
should  be  another  meeting  on  the  1 4th  of  Januaryy  an 


3300/. ;  and  it  seems  to  have  been  arranged,  that  thee 


n 


(as  the  Respondents  say)  that  the  Petitioner  should  ihe^^ 
sign  an  approval  of  the  account  as  rendered,  and  alsc^^^^ 
give  the  Respondents  some  security  for  the  balance  due 
to  them. 

From  the  amount  of  their  demand,  from  the  bill 
transactions  in  which  he  was  involved,  and  the  Peti- 
tioner's want  of  money,  I  think,  that  the  Petitioner  was, 
to  some  extent,  in  the  power  of  the  Respondents  ;  but, 
having  regard  to  the  manner  in  which  they  proceeded, 
to  the  time  which  elapsed,  to  the  reference  to  Menlove^ 
to  the  conferences  with  the  Petitioner's  friends,  and  to 
the  postponement  for  a  fortnight  after  the  31st  of  Decern" 
beTf  I  do  not  think,  that  the  Respondents  were,  at  that 
time,  misconducting  themselves  towards  the  Petitioner, 
or  exercising  any  undue  pressure  upon  him.     They 
wrote  at  the  foot  of  the  account  a  memorandum  to  the 

effect 
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eflFeot  following.     "  December  31.1 844.    I  have  perused        1 847. 
the  foregoing  account,  and  the  same  and  also  the  bills  of        j^^.^ 
costs  therein  charged  have  been  carefully  gone  through       Habpbr. 
by  my  friend  and  brother-in-law  Mr.  William  Edward 
JMimlgoef  solicitor;  and  we  are  both  perfecdy  satisfied 
tha.^  the  same  is,  in  every  respect,  correct  and  fairly  % 
charged,  leaving  a  balance  of  S428Z.  5s.  5d.  due  from 
me  ;  but  Messrs.  Harper  and  Parry  Jones  have  con- 
sented to  receive  the  sum  of  SSOO/.  in  dbcharge  thereof.'' 


or  some  reason  which  is  not  explained,  and  on  the 

7th  of  January  1845,  Edward  and  Robert  Lewis  left  at 

the    office  of  the  Respondents  the  bills  of  costs  which 

had  been  delivered  to  the  Petitioner  on  the  29th  of 

^'^njember  1844 ;  and  on  the  14th  of  January  1845,  the 

parties  met,  according  to  the  appointment  previously 

made. 

The  Respondents  had  reduced  their  balance,  including 
^e  amounts  of  all  their  bills  of  costs,  to  the  sum  of 
3SO0/.;  and  the  Petitioner  made  and  gave  to  the  Re- 
spondents a  promissory  note  to  the  effect  following,  — 


3800L  Bagleyj  3 1st  December  1844. 

•*  I  promise  to  pay  to  Messrs.  Harper  and  Parry  JoneSj 
their  order,  the  sum  of  3300/.  with  lawful  interest, 
demand,  for  value  received.     As  witness  my  hand, 

"  John  F.  Reynolds:' 

He  also  siflfned  a  memorandum  as  follows :  —  ^^  Me- 
^^^randum.  In  consideration  of  Messrs.  Harper  and 
"^  ciny  Jones  having  accepted  my  promissory  note  for 
^3oot,  in  discharge  of  the  balance  due  to  them,  I 
"^^^ireby  undertake  that  they  shall  have  a  lien  on  all  my 

Vol.  X.  U  real 
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1847.       real  estates.    As  witness  my  hand,  this   14th  day 
^J^^     Jomuxry  1845.'' 


Harpbr. 


The  first  memorandum^  which  had  been  written  at  tl 
foot  of  the  account)  was  not  signed  by  the  Petitione 
^The  Respondents  say,  it  would  have  been  signed,  but  tb 
the  Petitioner  had,  inadvertently,  left  it  at  his  house  i 
Baglejf.  The  Petitioner  denies  that  he  said  so^  and  swear 
that  it  was  not  his  intention  to  sign  it ;  and  he  fortb 
says,  that  he  was  induced  to  sign  the  promissory  note  an 
the  memorandum  of  lien  by  threats  and  intimidation. 

On  consideration  of  the  affidavits  which  have  bee 
filed,  and  in  the  absence  of  any  affidavit  from  JSAeot 
and  Bobert  Lewisj  I  think  that  there  is  no  sufiicient  evi 
dence  to  support  the  Petitioner's  allegations  of  threat 
and  intimidation ;  and  I  strongly  incline  to  think,  ths 
the  promissory  note  and  memorandum,  given  unde 
the  circumstances  of  this  case,  ought  to  be  deemed  t 
amount  to  payment  of  the  bills  of  costs,  and  if  so,  th 
lapse  of  a  year,  between  the  time  of  payment  and  th 
presentation  of  his  petition,  would  preclude  the  Petitione 
from  any  right  to  tax  the  bills  under  the  act  of  par 
liament.  But  supposing  that  the  transaction  did  no 
amount  to  payment,  it  would  still  be  a  question,  whether 
after  so  long  a  time  after  the  delivery  of  the  bills,  then 
are  any  special  circumstances  which  would  entitle  th< 
Petitioner  to  have  them  taxed ;  and  I  am  of  opinioi 
that  there  are  not 

There  are  many  complaints  of  items  contained  in  th< 
cash  accounts,  so  many  and  of  such  a  nature,  that  it  L 
not  satisfactory  to  suppose  that  they  may  not  undergo  i 
further  investigation.  But  in  the  bills  of  costs  deliverec 
on  the  29th  of  November  184>4,  and  not  returned  till  th< 
7th  of  January  1845,  there  is  not  one  item  which  h 

made 
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made  ^he  subject  of  specific  complaint,  nor  any  alle-        IS^7* 
gallon    tlat  the  return  of  the  bills  had  prevented  the     ^^^^^^^^ 
Petitioner  from  specifying  particular  errors ;  and  it  was      Harper. 
stated   in  the  argument,  and  not  denied,  that  the  bills 
had  been  given  back  to  the  Petitioner  in  February  1846. 

There  having  been  ample  opportunity  to  examine  the 
bills  to  discover  the  over-charges,  if  any,  which  they 
might  contain,  and  to  procure  taxation,  and  there  being 
in  the  petition  no  statement  of  specific  errors,  I  think 
that  the  other  circumstances  of  the  case  ought  not  to  be 
^Qsidered  as  special  circumstances,  authorising  me  to 
ofder  taxation  under  the  act  of  parliament. 

I  must,  therefore,  dismiss  this  petition.  I  shall  do  it 
without  costs*  The  bills  ought,  in  my  opinion,  to  have 
been  taxed  under  the  orders  in  the  cause. 
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1847. 


;  LOCKHART  v.  HARDY, 
^"^'^^  ^'  THOMAS  V.  HARDY. 

NEWMAN  V.  HARDY. 
HARDY  i;.  LOCKHART. 


Four 
•were 


suits  npHIS  case,  reported  ante  (a),  was  again  men 

ww%i,%i  COnSOll-  W          \         ry                                    t                                t 

dated,  and  the  ^"®  Court  as  to  the  costs,  when 
conduct  given 

tiff  intone  of  ^^*  Kindersley  and  Mr.  Lbyd  stated,  that  t 

them,  who  four  causes  had  been  consolidated  and  one  dec; 

and  legatee.  '^^  them,  and,  by  an  order  of  the  Court,  the  prt 

Held,  that  he  of  the  decree  had  been  given  to  the  Plaintiff  Ia 

was  entitled  _     . 

to  his  extra  devisee  and  legatee;  that  thereby  the  general  < 

costs  which  he  been  diminished,  but  the  costs  of  LockhaH  ir 

had  properly  ^                     ' 

incurred  in  the  that  it  was  proposed  to  give  him  his  costs  of 

ofX^decree.  ^"'y»  which,  they  submitted,  would  not  give  hii 

A  testator  he  was  entitled  to,  for  he  had  been  standing  in  t 

estate  subject  ^*^^  ^^  executor  and  trustee,  and  before  the  Ma 

to  a  mortgage  protected  the  estate  from  all  demands  made  a 
bearing  inter- 
est at  5  per  Tliey  submitted,  that  he  ought  to  have  all  i 

iTto  *7i*^  "If ^  properly  incurred  in  the  conduct  and  managemi 

paying  the  Suit* 

mortgage 

thereon  • " 

mid  he  be-  ^^  MASTER  of  the  RoLLS  said  it  seemed  to 

queathed  to  Lockhart  ought  to  have  the  costs  of  those  pc 

through  his    '  whose  place  he  had  prosecuted  the  proceedings 
executor, 

2000/.  to  

exonerate  the 

estate.    The  The  Court  accordingly  referred  it  to  the  ll 

foreclosed,  ^^^  ^'^  parties  their  costs  of  these  suits,  includi 

and  it  having 

been  decided,  .  .       ^ 

that  the  de-  W  ^  J^cavan^  379. 

visee  was  entitled  to  the  2000/.,  it  was  held  that  he  was  entitled  to  inten 
after  the  rate  of  3,  and  not  5,  per  <:cnt» 
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of  the  Plaintiff  Lockhari  such  further  costs,  if 
as  the  Master  should  find  to  have  been  properly 
i^OQrred  by  him,  in  the  prosecution  of  the  said  decree 
^de  in  all  the  four  first  mentioned  causes,  over  and 
^ve  the  costs  which  he  would  have  incurred  as  Plaintiff 
^e  first  mentioned  cause  only,  and  also  the  costs, 
-ges,  and  expenses  of  the  Plaintiff  Lockhart  properly 
moiirred  in  the  conduct  of  the  sales  of  the  said  testator's 
1  estates,  beyond  his  costs  in  these  causes,  (a) 


1847. 


Lockhart 

9. 

Harot. 


Another  point  arose : 

"Hie  testator  devised  an  estate  to  James  Lockhart  in 

fee,  **  he  paying  a  mortgage  thereon,"  and  the  testator 

l>equeathed  to  the  mortgagee,  through  the  medium  of 

his  executors,  2000/.,  they  being  directed  therewith  to 

exonerate  the  estate  so  devised.    After  the  testator's 

death,  the  mortgagee  foreclosed  the  mortgage,  and  it  had 

been  held,  on  a  former  occasion  (&},  that  James  Lockhart 

became  entitled  to  the  2000/.     The  mortgage  carried 

interest  at  5  per  cent,  and  the  legacies  only  3  per  cent.; 

^nd  a  question  was  now  made^  whether  James  Lockhart 

^as  entitled  to  interest  on  the  2000/*  at  5  per  cent.,  as 

heing  a  debt  due  from  the  testator,  and  for  which  he 

^As    liable  to  pay  interest  after  that  rate,  or  at  3  per 

^tM.3  as  being  in  the  nature  of  a  legacy. 


T.  KindersUy^  Mr.  Lhyd^  Mr.  Tced^  Mr.  S/iapter^ 
^^     Finney ^  Mr.  Hardy ^  and  Mr.  Trawerx  for  different 


Master  of  the  Rolls. 
am  of  opinion  that  this  gift  is  in  the  nature  of 


a 


(«)  Reg.  Lib.  1846  B.  fo.  833.        (A)  9  Beavan,  379. 

173 
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1847. 


lockuart 
Hardy. 


a  legacy.    The  testator  intended  the  estate  to  be  taketi 
by  the  legatee,  and  gave  2000/*  to  exonerate  it  from  t.^e 
mortgage.    The  gift  to  the  mortgagee,  throngh  the   ^^* 
ecutor,  to  exonerate  the  estate,  enures  to  the  benefit    o( 
the  devisee,  and  it  cannot  be  considered  any  thing  L  ^» 
than  a  legacy,  payable  with  interest  ailer  the  same  E^ftU 
as  the  i*est 


March  8.  12. 

Ajyril  24f. 

May  1.  29. 

A  husband 
and  wife 
joined  as  co- 
Plaintiffs  in  a 
suit,  in  which 
the  claim  put 
forward  was 
by  the  hus- 
band in  right 
of  his  wife. 
He  became 
bankrupt,  and 
afterwards, 
the  wife  alone 
filed  a  supple- 
mental bill, 
stating  a  set- 
tlement (sup- 
pressed in  the 
original  bill), 
whereby  the 
property  had 
been  settled 
to  her  separate 
use.     Held, 
that  she  was 
entitled  to 
relief,  but  only 
on  the  terms 
of  her  next 
friend  con- 
senting to 
become  liable 
occasioned  by 


HOWARD  V.  PRINCE. 

TN  1770,  Mr.  iMvAey^  being  entitled  to  a  moiety 
plantation  in  the  island  of  St.  Vincent^  devised  ft 
his  will.     By   virtue  of  this  will,   in  the  result, 
daughter,  Lady  Boltoriy  became  entitled  thereto  for  1 
with  remainder  to  her  three  daughters,  Mrs.  Hma 
Mrs.  Prince^  and  Mrs.  Roberts, 


fa 
by 
Jhls 
fe, 


t5 


J' 


In  1794'  and  1795,  the  plantation  was  devastated  \^^^ 
a  hurricane  and  an  insurrection,  and,  under  theauthoril 
of  an  act  of  Parliament,  Lady  Bolton^  as  was  allege 
advanced  considerable  sums  for  repairing  the  dama 
Lady  Bolton  died  in  1 834,  and  Mrs.  Hofward  was  he. 
executor,  and  entitled  to  her  estate. 

In  1834,  Mr.  and  Mrs.  Hamtrd  filed  their  origmal 
bill  against  several  parties  to  recover  the  amount  of  the 
charges  of  Lady  Bolton  on  the  plantation,  and  to  ascer* 
tain  the  interests  of  the  parties  in  the  surplus.  The  bill 
made  no  mention  of  any  settlement  having  been  made 

of 

for  the  costs  of  the  former  proceedings,  and  paving  the  extra  costi 
the  suppression  of  the  settlement. 
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»f  I%db*s.  Haaoard^s  interest,  but  treated  the  claim  as  one 
»f  Bf  r.  Howard  in  right  of  his  wife. 

In  1836,  Mr*  ffozvar^f  became  bankrupt;  after  which, 
NIrs*  Howard  alone,  by  her  next  friend,  filed  a  supple- 
mental bill,  stating,  that,  in  1833,  the  property  to  which 
yirs*  Howard  was  entitled  under  the  original  will,  and 
also  under  Lady  Bolton,  had  been  settled  on  Mrs*  Howard 
for  her  separate  use,  and  claiming  the  interest  to  whichi 
under  this  settlement,  she  was  entitled. 


Time  cause  now  came  on  for  hearing. 

MTr.  KindersUy  and  Mr.  Whitbread  for  the  Plaintiff. 

Mr.  Tirmeyj  Mr.  Ttimer,  Mr.  Campbellf  Mr.  Zfoyrf, 
Mr.  SimonSf  and  Mr.  Heathfield,  for  the  Defendants. 

For  some  of  the  Defendants,  it  was  insisted^  that  this, 
^  called,  supplemental  bill  was  informal  and  irregular, 
^  that  no  decree  could  be  made  in  it,  inasmuch  as  the 
relief  prayed  thereby  was  inconsistent  with  that  sought 
by  the  original  bill.  That  the  Plaintiff  Mr.  Howard^  by 
^^  original  bill,  claimed  in  his  marital  right,  and  here  the 
^^m  of  his  wife  was  in  opposition  to  it.  (a)  That  even 
^  the  claim  by  the  original  bill  were  considered  as 
^ing  made  by  Mrs.  Howard  in  her  representative 
character,  then  no  supplemental  bill  would  be  rendered 
necessary  by  the  bankruptcy  of  her  husband. 

On  the  other  hand,  it  was  argued,  for  the  Plaintiff, 

that  there  was  no  inconsistency  in  the  claim,  and  that  the 

objection  was  obviated,  by  the  wife,  who  now  sued 

alone  by  her  next  friend,  adopting  the  former  proceed- 

ingSi  and  being  bound  by  them. 

The 

(a)  See  Wake  v.  Parker,  2  Keen^SO. 

U  * 
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Howard 

V. 

Prince. 


The  Master  of  the  Rolls. 

In  the  original  suit  of  Howard  v.  Prince  the 
made  by  Mr.  Hctmard  was  in  right  of  his  wife,  an 
mention  was  made  of  any  settlement  having  been 
cuted  of  his  wife's  interest.  That  suit  went  on  till 
bankruptcy  of  Hcnoard^  and  then  a  new  bill  is  file 
Mrs.  Howard  alone,  which,  for  the  first  time,  states 
settlement  and  claims  the  relief  to  which  Mrs. 
is  entitled  under  that  settlement.  This  case,  like 
others,  shews  the  advantage  of  not  allowing  a  husbi 
and  wife  to  sue  together,  for  claims  made  in  her  right 
constantly  gives  rise  to  difficulties  and  embarrassmen 


him 
no 
xe- 
tiie 
by 
-the 


nd 
it 


I  cannot  excuse  Mr.  and  Mrs.  Haxoard  for  omitti  vig 
to  set  forth  that  settlement  in  their  bill :  it  was  a  v^^'rj 
great  error  in  judgment,  to  say  the  least  of  it,  and  it 
may  have  occasioned  very  considerable  costs.  Tfa^^^ 
comes  this  question,  whether  the  wife,  who  has  b^^" 
joined  as  co-plaintifF  with  her  husband  (the  juncti-^^" 
being,  in  fact,  the  act  of  the  husband  alone),  is  not  ^^* 
titled,  at  any  time  she  may  think  fit,  to  come  forw^*-^^ 
by  a  supplemental  bill,  and  say,  I  have  been  joined  '^  ^^ 
my  husband  by  my  husband's  own  act,  and  I  now  yfv  m^^^ 
to  sue  in  my  own  right  by  my  next  friend.  I  anc^  ^ 
opinion,  that  she  is  not  entitled  to  any  benefit  wt^ 
ever  of  the  original  suit,  unless  her  next  friend 
consent  to  make  himself  answerable  for  the  costs  wh» 
have  already  been  incurred  in  that  suit;  but  that  b^^  ° 
done,  I  cannot  see  any  material  objection  to  grant  ^  ^^° 
the  relief  she  now  asks.  With  respect  to  costs,  I  nn  "* 
add  this,  that,  if,  by  reason  of  the  omission  of  the  setC^ 
ment  in  the  original  bill,  any  increased  costs  have 
occasioned,  I  think  that  her  next  friend  is  bound  to 
them.  Upon  his  doing  so,  I  am  of  opinion  that  t 
Plaintiff  is  entitled  to  the  enquiries  she  now  asks,  whii 
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much  in  the  form  of  those  directed  in  the 
rinc€  V.  Howard.  The  Master  must  have 
adopt  any  of  the  proceedings  in  that  suit. 


FRANKS  V.  WEAVER.  j^^  lo, 

^as  a  motion  for  an  injunc^on  under  the  fol-  The  PlaintifT 

.  invented  and 

ig  Circumstances :  —  g^ld  a  medi- 

cine  under  his 

b,  the  Plaintiff  Mr.  jFm»^5  invented  a  certain  TheDefend- 

or  medical  preparation^  to  which  he  gave  the  ant  also  made 

*  Franks^  Specific  Solution  of  Copaiba,"  and  similar  medi- 

le  highest  medical  authorities,  having  tested  its  ^^^f  ^i^ 

rave  to  the  Plaintiff  certain  testimonials  in  used  the 

trtifying  the  value  and  efficacy  of  the  medicine.  „^^°  and  cer- 
tain certifi- 

d  the  medicine  in  wrappers,  headed  '*  Franks  the  efficacy  of 
Solution  of  Copaiba,**  which,  after  eulogising  the  Plaintiff's 
ine  at  some  length,  contained  **  general  direc-  such  an 

its  use,'*  and  concluded  with  copies  of  the  *"g®"*o"« 
'^  ,  '^  manner,  as, 

;estimoniaIs  *'  of  the  most  eminent  surgeons.       primdfade, 

though  not  in 

laintiff  lately  discovered,  that  the  Defendant  pHate  and 

?ho  had  been  appointed  one  of  the  Plaintiff's  JPP*3^  ^c™  ^ 

*^  ,  ,  his  own  roe- 

r  the  sale  of  this  medicine  in  the  country,  had  dicine.  Held, 
he  habit  of  selling  another  preparation  of  Jeretere"^^ 

}{  his  own.  other  differ- 

ences in  the 
mode  of 

lels  of  the  Defendant  were  headed,  "  Chemical  selling,  the 
)f  Copaibai"  and,  after  referring  to  the  curative  was  wron|rul, 

powers  jndtheDe- 
*  fendant  was 

restrained  by  injunction. 
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powers  of  the  balsam  of  Copaiba,  it  stated,  that  i 
nauseous  and  offensive  properties  had  been  removed 
Mr.  Franksy  to  whom  was  due  the  merit  of  originally  ii 
troducing,  under  the  appellation  of  ^'  Specific  Solution 
Copaiba,"  a  preparation  of  the  balsam,  which  was  pei 
fectly  miscible  with  water,  &c.  It  then  went  on  to  stat».:;9 
the  merits  of  ^^  The  Chemical  Solution^"  and  proceeded  a^ms 
follows :  —  ^'  Mr.  Franks*  Specific  Solution  of  Copaibs.-^ 
was  extensively  adopted  by  the  late  Sir  Asti^y  Coopci  ^fc 
Bart,  F.R.S.,  and  was  also  successfully  employed  in  th^.^ 
public  and  private  practices  of  the  following  (as  well 
many  other)  distinguished  members  of  the  profession: 
whose  testimonials  are  subjoined  :  Sir  Benjamin  Brodii 
Bart.,  F.R.S.,  Joseph  Henry  Greeny  Esq.,  F.R.S.,  BransbgsS 
B.  Cooper^  Esq.,  F.R.S.,  Members  of  the  Council  of  th^^  < 
Royal  College  of  Surgeons,  London^  and  also  by  AUa 
ander  Tweedie^  Esq.,  M.D.,  M.R.CiS.,  H.  A.  CasoTf 
M.D.,  M.R.C.S."  The  directions  for  use  then  followed^ 
which  were  similar  to  those  used  by  the  PlaintiS 


Four  of  the  testimonials  given  by  these  gentlemen  to 
the  Plaintiff  and  included  in  his  wrapper  were  sub« 
joined  in  totidem  verbis^  testifying  to  the  merits  of 
Mr.  Franks*  preparation. 


These  facts  were  verified  by  affidavit,  which  also 
stated  **  that  the  purpose  or  design  of  the  Defendant, 
in  using  or  referring,  in  his  aforesaid  covers,  wrap* 
pers,  &c.,  to  the  Pkintiff's  name,  and  to  the  repu* 
tation,  qualities  &c.  of  the  Plaintiff's  said  medicin* 
and  testimonials,  was  to  indicate  or  imply  to  the 
public,  or  lead  them  to  suppose  and  believe,  that 
the  mixture  of  the  Defendant  was  the  same  as  or 
of  the  same  or  a  similar  nature,  or  otherwise  to  de^ 
ceive  or  impose  upon  the  public,  and,  through  false 

reprc- 
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fef^netfentatioDs,  induce  them  to  purchase,  the  medicine        1847. 
oF  Che  Defendant/' 


Defendant,  by  his  affidavit,  stated,  that  for  many 
it  had  been  the  practice  and  custom  of  himself  and 
wholesale  druggists,  to  make  and  vend  a  solution 
o€  <x>paiba,  and  that  various  formulse  for  making  solu- 
of  copaiba  had  been  published  in  different  medical 


ITliat  for  ten  years,  be  bad  prepared  a  solution  of 
copci.iba  in  bottles  of  30  lbs.,  on  which  were  pasted  a 
pt^ixmted  paper  as  stated  by  the  Plaintiff,  but  that  he  never 
used  any  wrapper  but  plain  paper. 


denied  the  design  attributed  to  him  by  the  Plain- 

^^9  and  stated,  that  his  sole  reason  for  using  the  Plain- 

^^^'s  name  and  his  said  alleged  testimonials  was,  to  shew 

^^  ftculty  that  his  chemical  solution  of  copaiba  was  of 

^  <^&ture  similar  to  the  medicine  sold  by  the  Plaintiff,  and 

^^  sHew  the  efficacy  of  a  medicine  similar  to  that  prepared 

'^y  tAe  Plaintiff,  and  that  a  solution  of  copaiba  was  used 

y  oertain  of  the  faculty  whose  names  were  appended 

^     ^ach  label.     He  stated  that  his  said  medicine  was 

^^^^^ys  sold  in  a  form  entirely  different  to  the  medicine 

^5^   ^lie  Plaintiff,  and  that  he  always  sold  his  said  medi- 

in  bulk,  that  is,  by  the  pound,  covered  with  a  plain 

r ;  whereas  the  medicine  of  the  Plaintiff  was  not  sold 

bulk,  but  by  the  bottle,  covered  with  printed  wrappers, 

that  the  largest  of  such  bottles  did  not  contain  more 

^^^«  three  quarters  of  a  pound.   That  his  said  medicine 

sold  at  a  price  less  by  two-thirds  than  the  medicine 

the  Plaintiff.    That  he  had  never  sold  or  attempted  to 

his  said  medicine  as  or  for  the  Plaintiff's  medicine, 

as  an  imitation  thereof,  but  that  when  any  customer 

ordered  or  enquired  for  Franks*  Specific  Elation 

of 
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of  Copaiba,  the  medicine  of  the  Plaintiff  had  been 
plied  by  him ;  and  that  he  had  publicly  sold  the 
chemical  solution  of  copaiba,  as  a  medicine  prepare 
him,  for  several  years,  in  manner  and  with  the  wra 
aforesaid,  without  any  concealment  or  attempt  at 
cealment. 


A  motion  was  now  made  for  an  injunction,  to  rest 
the  Defendant  from  making,  vending,  &c  any  prep 
tion  &c.,  having  upon  the  same,  any  cover,  wrapper 
in  the  terms  &c  of  the  cover,  wrapper,  &c.  used  by 
said  Plaintiff,  or  any  other  cover,  wrapper,  &c. 
taining  any  testimonial  in  favour  of  the  Plaintiff's  nci 
cine,  described  as  ^'  Franks  Specific,"  &c*  or  indicatin 
implying,  or  tending  to  induce  the  public  or  purchas 
to  suppose,  that  such  preparation,  mixture,  &c«  was 
same  as,  or  of  the  same,  or  a  similar  nature  or  o 
racter  as  '^  Franks'  Specific  Solution  of  Copaiba,*'  oc 
which  the  Plaintiff's  name  was  mentioned  or  referred 
in  connection  with  any  preparation,  mixture,  &c.  m^i- 
vended,  &c.  by  the  said  Defendant,  or  in  which  any 
was  made  of  the  character  and  reputation  of  the  Plain 
or  his  said  "  Specific  Solution  of  Copaiba.*' 

Mr.  Kindersley,  Mr^Tw-ner,  and  Mr.  Hingesion^  in  s 
port  of  the  application  for  the  injunction.     This 
comes  within  the  principle  of  the  decisions  in  Knot^ 
Morgan  (a).  Gout  v.  Aleploglu  (i),  and  Croft  v.  Day 
which  decide,  that  no  man  has  a  right  to  advertise 
goods  in  such  a  manner  as  to  induce  the  public  to 
lieve,   that  the  goods  of  his  own  manufacture  are 
the  manufacture  of  another  party,  and  thus,  by  fraui 
lent  misrepresentation,  obtain  the  custom  intended 

U: 


n- 


or 
\xs 
he 
a- 
in 
to, 


se 
iff, 


(a)  2  Keen^  213. 
(6)  6  Beavan^  69.  o. 


(c)  7  Beavan,  84. 
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that  other  person.  Here  the  object  of  the  Defendant  is  ^  18 4*7. 
plain :  he  has  used  the  name  of  the  Plaintiff  in  his  labels, 
io  such  a  manneti  as  to  imply,  that  the  medicine  was 
prepared  by  the  Plaintiff.  He  has  appropriated  to  him- 
self the  directions  for  use  verbaiimf  and  has  taken  four 
of  the  Plaintiff's  testimonials,  and  seeks  to  apply  them 
to  his  own  medicine :  consequently,  the  public,  in  pur- 
chasing one  thing,  will  be  under  the  impression  that 
they  are  purchasing  another. 

If  these  testimonials  have  any  merit,  value,  or  useful- 
ness, they  belong  and  are  applicable  to  the  Plaintiff 
^scclasively,  who,  by  his  ingenuity  and  research,  has 
brought  the  medicine  to  perfection.  It  would  be  a 
gross  fraud  in  any  one  to  appropriate  to  himself  the 
testimonials,  given  by  the  distinguished  persons  who 
ha.Te  been  named,  to  the  Plaintiff's  preparation,  which 
tliey  have  tested  and  found  efficacious. 

Kr.  BcupeU  and  Mr.  Martindale^  cantrd.    This  is  a 
c^fl^se  of  fair  trade  competition  between  two  rival  solu- 
tions.    It  is  shewn,  that  it  is  a  common  article  of  com- 
merce, prepared  and  sold  by  all  wholesale  druggists, 
^^d  which  the  Plaintiff  has  no  exclusive  right  to  sell. 
^he  Defendant  does  not  represent  that  the  solution  is 
prepared   by  the  Plaintiff:   he    sells    it  simply  as  a 
**  Chemical   Solution  of  Copaiba,"  not  as   "  Franks^ 
Specific  Solution  of  Copaiba ; "  and  he  fairly  gives  to 
the  Plaintiff  the  credit  of  being  the  first  person  who 
l^ad  been  able  to  remove  the  nauseous  and  offensive 
properties  of  the  balsam ;  and  this  claim  he  moreover 
supports  by  the  several  testimonials.     There  is  no  de- 
^^ption  as  to  the  thing  to  which  they  are  applicable, 
A&d  there  are  marked  differences  in  the  mode  of  selling 
tbe  two  articles.    The  Defendant  sells  in  bulk,  and  the 
Hatntiff  m  small  bottles ;  the  Plaintiff  uses  printed 

wrappers 
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wrappers  and  stamps,  while  the  Defendant  uses*  none 
and  the  Defendant  has  a  label,  which  the  Plaintiff  has. 
not 

The  Plaintiff  has  been  guilty  of  laches^  and  as  the 
injunction  depends  on  a  legal  right,  which  is  doubtful, 
the  Court  ought  not  to  interfere,  until  such  legal  right 
has  been  first  determined  by  proceedings  at  law  :  Spoi' 
tiswoode  v.. Clarke  (a),  and  Perty  v.  Tru^L  (6) 


The  Master  of  the  Rolls. 

Instances  of  tradesmen  endeavouring  to  obtain 
advantage  to  themselves,  by  the  use  of  the  name  an 
reputation  of  others,  have,  unfortunately,  of  late  becom 
too  common. 


In  this  case  it  appears,  that  copaiba  is  a  subatan 
which  is  capable  of  being  dissolved  in  different  way 
so  that  different  solutions  of  it  may  be  prepared.     Th 
Pluntiff  has  prepared  one  solution,  which  appears 
have  received  the  approbation  of  several  medical  men 
and  they  have,  in  different  forms,  certified  the  value  o 
that  preparation.     The  Defendant  has  also  made  t 
preparation,  which  he  calls  a  *^  Chemical  Solution  o 
Copaiba."     He  has  a  perfect  right  to  do  this,  and  b 
honest  means  to  procure  as  extensive  a  sale  for  it  as  h< 
can ;  and  if  he  had  thought  fit  to  sell  it  by  the  name  o 
*'  Weaver^ s  Chemical  Solution  of  Copaiba,"  or  by  anj 
other  name  unconnected  with  the  name  of  the  Plainti£fl^k-S 
the  Plaintiff,  at  least,  could  not  have  complained,  for 
the  Defendant  has  a  right  to  enter  into  a  fair  com 
petition  with  the  Plaintiff,  or  any  one  else,  in 'the 
of  this  article. 


(a)  2  Phillipt,  154. 


(6)  6  BeawHy  66. 
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Defendant,  however,  has  thought  fit  to  sell  and 
i^soarage  the  sale  of  his  own  solution,  by  means  of 
bda  or  wrappers,  in  which  he  employed  the  name  and 
I  opted  the  directions  for  use  of  the  Plaintiff;  he  makes 
use  of  the  reputation  of  the  Plaintiff,  and  adver- 
those  letters  or  certificates  which  constitute  some 
uience,  such  as  it  is,  of  the  reputation  which  the 
Laintiff  has  acquired.  It  is  very  true,  that  if  any  one 
znpares  the  Plaintiff's  wrappers  with  the  labels  used 
r  the  Defendant,  he  will  find  a  very  considerable 
BEerence :  the  difference  is  even  striking ;  but  it  is  not 
r  the  shnilarity  of  form  or  the  mode  of  printing  that 
s  can  get  at  any  result  in  this  case.  Again,  if  any 
>dy  critically  reads  the  advertisement  of  the  Defendant, 
^  will  find,  that  he  does  not,  in  direct  terms,  apply  the 
Koomiums  given  to  the  Plaintiff's  preparation  to  his 
vn ;  he  does  not  even  say,  that  the  preparation  he  is 
sUing  is  made  by  the  Plaintiff,  and  yet,  for  all  that, 
obody  can  look  at  all  these  things,  without  observing 
^lat  the  name  and  the  testimonials  of  the  Plaintiff  are 
o  craftily  employed,  as  to  be  well  calculated  to  pro- 
luce,  in  the  minds  of  ordinary  readers,  the  impression, 
^At  the  mixture  or  solution  prepared  and  sold  by  the 
•defendant  is  the  same  as  that  to  which  these  testimonials 
^'^  applicable ;  that  is  to  say,  the  mixture  or  solution 
»f  the  Fhiintiff. 


I»47. 


If  this  be  so,  and  no  person  can  well  doubt  it, 
^^  are  adopted  by  the  Defendant  for  the  purpose  of 
Wqmring  and  appropriating  to  himself  these  encomiums, 

which  he  well  knows  are  applicable  to  the  Plaintiff 

This  then  is  the  common  case. 


Nobody  has  been  able  to  define  what  firaud  is,  it 
is  80  multiform :  in  this  case  it  consists  in  the  crafty 
adaptation  of  those  words  in.  sucb  a.  jsanner  as  to  make 

it 
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it  appear  that  the  thing  sold  is  prepared  by  the  Plaf 
tiff.  It  is  difficult  for  any  ordinary  person  not  critical 
examining  the  labels  and  the  directions  for  use  to  d 
rive  any  different  impression  ;  and  I  am  quite  persuad 
that  the  Defendant  intended  it.  If  he  imagines  thft 
because  the  similarity  is  not  so  great,  but  that  peopF 
may  possibly  find  out  the  difference,  or  because  ti 
label  does  not  contain  the  name  of  George  Franks^ 
because  the  preparation  is  sold  in  bottles  of  a  differea 
size  and  form,  that  therefore  he  does  not  come  withe 
the  scope  of  those  decisions,  he  is  under  a  great  mi 
conception. 


I  think  that  this  case  falls  'within  the  principle 
the  former  decisions,  and  that  the  Defendant  is  doi 
ordinarily  and  constantly,  that  which  is  calculated 
make  persons  believe,  that  when  he  is  selling  his  o 
article,  he  is  in  fact  selling  the  Plaintiff's.    He  does  t! 
by  using  the  name  of  the  Plaintiff  in  this  particular  for 
This  is  a  palpable  fraud  on  the  Plaintiff,  which  he  h 
no  right  to  commit,  and  he  must  therefore  be  restrain 
by  injunction,  so  far  at  least  as  may  be  necessary 
the  protection  of  the  Plaintiff,  but  not  further. 


The  Plaintiff  has  no  exclusive  right  to  make  tl 
mixture  or  sell  it;   the  Defendant  may  sell  his  o 
mixture,  which,  for  any  thing  I  know,  may  be  quite 
good  as  the  Plaintiff's,  but  he  must  do  it  in  an  o 
fair  way :  he  has  no  right  to  use  the  Plaintiff's  nam^ 
Care  must  be  taken  that  the  injunction  be  so  framet» 
as  not  to  go  further  than  to  prevent  the  Defenda 
using  the  name  or  testimonials  of  the  Plaintiff  for  th 
purpose  of  securing  to  himself  an  unjust  advantage  ti 
which  he  has  no  title. 
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EARL  NELSON  r.  LORD  BRIDPORT.  ^^^  jg, 

r^T  this  case,  reported  anti{a)^  the  decision  on  the  According  to 
exceptions  to  the  Master's  report,  in  effect,  deter-  practice,  the 
liri^  the  substantial  question  in  the  cause.    The  cause,  Court,  though 

r      r      t         1.        .  I  It  retains  a 

oiwcver,  now  came  on  for  further  directions,  and  on  discretion, 
^le    question  of  costs,  ^0"^^^ 

that,  prima 

Air.  Tinney  and  Mr.  Gardner,  for  the  Plaintiff",  de-  {^^^^0""' 
lined  arguing  the  principal  question,  but  asked,  that  if  party  is  to  be 
he    Court  dismissed  the  bill,  it  might  be  without  costs,  thecosts  of 
rRey  argued  that  the  case  was  one  of  very  great  diffi-  f*ie  suit,  and 
"ulty,  arising  not  merely  from  the  doubts  as  to  the  law  of  case,  it  gave 

I  foreifrn  country,  but  from  the  dispositions  contained  in  ^®^^®  against 
-  .  .  ^^  unsuccess- 

^iie  will  of  the  original  testator;  that  it  was  the  duty  of  ful  Plwntiff, 

-he  present  Earl  Nelson  to  take  the  opinion  of  the  Court  ^^^^^^  ^^^ 

V  ^  case  was  one 

^■*  the  subject;  and  that,  where  a  fair  question  between  of  great  difB- 

he  parties  was  created  by  a  testator,  the  Court  was  not  out  ofaTifl 

**     the  habit  of  giving  costs  against  the  unsuccessful  and  dependant 
^_  00  o  on  foreign  law. 

'^•^ty.  Where, 

under  the 
,^^  circumstances 

Wr.  Turner^  Mr,  Hodgson^  and  Mr.  Botayei'^  for  Lord  of  the  case,  an 
^^-zdpoii,  argued,  that  the  costs  ought  to  follow  the  p"*i"ntifl^I"to 
Result,  and  that  though  the  Plaintiff*  had  an  undoubted  be  charged 
^'^glit  to  challenge  the   title  of  the  Defendant  to  the  ofg^jt  the 


rmte  estate,  still  he  must  assert  that  right  at  his  own  result  is  not 

filtered  Dv  uiff 

'^'isk ;  that  the  Court  having  determined  in  favour  of  additional 
the  Defendant's  right,  he  oucht  not  to  be  charcced  with  f**^*»  *^?'  ^^% 

o     '  ty  B  institution  of 

the  costs  of  his  successful  defence.     They  asked  that  the  suit  was 
the  bill  might  be  dismissed  with  costs.  bX  mSS 

Mr. 

(a)  8  Beavan^  527.  547. 
VOI^  X.  X 
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Earl  Nelson 

V, 

Lord 
Bridpobt. 


Mr.  Kindersley  and  Mr.  E.  Maniagu^  for  the  exec 
tors  of  William  Earl  Nelson. 

Mr.  Teed  and  Mr.  Piggoit,  for  Mr.  Haskwoodt  e 
ecutor  of  Horatio  Viscount  Nelson^  asked  for  the 
of  suit)  including  his  costs  of  the  exceptions  taken 
him. 


Mr.  Lewiuy  for  the  executor  of  the  Plaintiff's 
Viscount  Nelson^  did  not  press  for  costs. 

Mr.  Tinney^  in  reply. 


The  Master  of  the  Rolls. 

That  this  bill  must  be  dismissed,  there  cannot  be 
least  question. 


With  respect  to  the  costs,  I  must  admit,  that  if  I 
been  in  the  situation  of  the  Plaintiff,  I  should  not  ba-' 
been  satisfied  unless  I  took  the  opinion  of  the  CooV^ 
and  found  myself  bound  to  submit  to  its  decision'''' 
There  is  so  much  doubt  and  difficulty  in  this  case^  tlv>  ^ 
I  am  neither  surprised  at  the  institution  of  thepreses?^'^^ 
suit,  nor  at  its  prosecution ;  but,  on  the  other  band,  " 
the  Defendant  was  in  the  lawful  possession  of  t  we 
estate,  and  the  Plaintiff  thought  fit  to  insist  that 
had  no  right  thereto,  and  to  strive  to  take  it  away, 
if,  at  the  termination  of  the  suit,  and  after  a  long 
expensive  litigation,  it  turns  out  that  the  possession 
the  Defendant  was  all  along  legal,  it  would  reqai 
some  strong  grounds  for  holding,  that  he  was  not  to 
indemnified  against  the  costs  occasioned  by  the  wron, 
claim  made  against  him. 

At  one  time  there  was  more  discretion  as  to  costs  ^ 
cases  of  this  kind  than  at  present;    On  many 
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evasions,  the  Court  has  brought  back  the  strict  rule, 

I,  though  it  still  retains  its  discretion,  yet  it  has  -,  ^ 

on  the  rule,  that,  prima  facie,  the  unsuccessful  v. 

.,  b  u,  b.  d,.,g«l  wiU.  CO*  of  U„  »iu  ,.^,. 


'IThis,  I  admit,  is  a  case  of  very  difficult  law  even  in 

s    country  in  which  the  estate  is  situate,  and  neces- 

sc&rily  so  in  this  country,  where  the  Sicilian  law,  on  which 

ifc      depends,  is  so  little  known.    The  Plaintiff  had  an 

ui:icloubted  right  to  have  the  validity  of  his  claim  deter- 

nained,  but  at  his  own  risk,  and,  having  failed  in  his 

a.^tempt  to  take  away  the  estate  from  the  Defendant,  I 

cannot  refuse  the  Defendant  his  costs,  for  I  do  not 

know  on  what  ground  I  could  hold,  that  the  Plaintiff  is 

not  liable  to  pay  them. 


I  think  the  bill  must  be  dismissed  with  costs ;  but  I 
confess  I  make  the  order  with  considerable  regret. 

^f  r.  Tinnei/*     The   Master  reported  that  the  bill 
<>^eht  to  be  filed. 


^^Tke  Master  of  the  Rolls.     That  makes  no  dif- 
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Mardi  18.  22. 


A.  sued  B,  to 
recover  from 
him  bis  share 
in  the  loss  of 
a  joint  specu- 
lation in  which 
A,  alleged  that 
A.^  B,,  C,  and 
2>.  had  been 
engaged.    A, 
had  settled 
with  C  and 
D,,  who  were 
nevertheless 
made  Defend- 
ants.    Held 
(independ- 
ently of  the 
statute  6  & 
7  rtci.  c.  85.), 
that  C,  who 
had  been  re- 
leased by  the 
Plaintiff,  and 
disclaimed  all 
right  against 
the  Plaintiff 
and  co-De- 
fendants, was 
a  competent 
witness  to 
prove  th^t  B, 
nad  been  en- 
gaged in  the 
speculation. 


HILLS  V.  NASH. 

^HE  bill  alleged,  that  in  1840,  the  two  Plaint 

engaged  in  a  speculation  with  Nash^  Carp 
Sheppard^  and  Wedd  for  the  purchase  and  sale  oi  Er^U^ 
wheat.     The  purchases  and  sales  were  made  by  t 
Plaintiffs  and  Carpenter^  but  principally  by  the  form 
on  the  joint  account,  and  at  the  joint  risk.     The 
spective  parties  were  to  be  interested  in  the  adventu:^ 
in  certain   proportions.      The    dealing  continued   f< 
about  three  months,  at  the  expiration  of  which  time, 
heavy  loss  had  been  sustained,  amounting  to  upwa 
of  18,000/.     This  suit  was  originally  instituted  agaii 
the  executors  of  Nash  and  against  Carpenter^  to  recov 
from  Nash's  representatives  a  sum  of  1010/.,  being 
proportion  of  the  loss  which  had  been  paid  by  the  Plai 
tiffs.      tVedd  and  SJieppard^   who   were  not  original 
made  parties,  were  examined  as  witnesses  on  the  p 
of  the  Plaintiff*,  to  prove  the  contract,  and  which  rest 
entirely  on  their  evidence. 

The   Defendants,  the  executors   of  Nashj   dispu 
the  existence  of  the  alleged  agreement  or  speculatio 
and  insisted   that  Wedd  and  SHeppard  were  nec< 
parties  to  the  suit. 


mffs 


On  the  hearing  of  the  cause,  the  Master  of  the  Roll^ 
overruled  the  objection  for  want  of  parties,  and  made  ^ 
decree,  declaring  the  estate  of  Nash  liable,  and  he  di-  ^ 
rected  the  necessary  accounts  to  be  taken.     The 
Chancellor  reversed  the  decision,  holding  that  Skepparu^^ 
and  Wedd  were  necessary  parties  to  the  suit  (a) 

On 

(a)  1  Fmipi,  594. 
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On  the  6th  of  February  1846,  the  bill  was  amended        1847. 

making  Sheppard  and  Wedd  parties,  who  disclaimed 
4Eigainst  the  Plaintiffs  and  co^Defendants. 


\y  an  order,  made  on  the  SOlh  oi  April  1846,  it  was 
ordered,  that  the  Plaintiffs  should  be  at  liberty  to  read 
t.Ii^   depositions  of  the  Defendants  Wedd  and  Slieppard 

he  hearing  of  the  cause,  saving  all  just  exceptions. 


From  the  evidence  it  appeared,  that  Carpenter  and 
frjppard  had  come  to  a  settlement  with  the  Plaintiffs, 
in  respect  of  the  speculation,  and  paid  their  proportion 
of*  the  loss,  and  that  the  Plaintiffs  had  released  Wedd 
firooi  all  claim  in  respect  thereof. 

TTie  cause  again  coming  on  for  hearing,  it  was  pro- 
posed to  read  Wedd^s  evidence  in  support  of  the  Plain- 
tiflRs*  case.  The  bill  having  been  filed  in  1842,  Lord 
\mttn^%  Act  (6  &  7  Vict.  c.  85.),  which  passed  on  the 
o(  August  1843,  was  inapplicable. 

Air.  Kindersley^  Mr.  W.  T.  S.  DanieU  and  Mr.  Smythc^ 
"^•"  the  Defendants,  the  executors  of  Nash.  The  evi- 
"^Hce  of  Wedd  is  inadmissible.  This  is  a  joint  contract, 
**^d  the  witness  is  directly  interested  in  making  out  the 
"'aintiffs'  case.  The  effect  of  his  evidence  is  to  draw 
^  third  party  into  a  losing  concern,  and  make  him  re- 
sponsible for  a  great  portion  of  the  loss  to  the  exon- 
.^•"^tion  of  the  witness. 

"Hie  danger  of  allowing  a  Plaintiff  to  make  out  his 

^^^^e  by  these  private  contrivances  is  obvious.    By  such 

^^    arrangement  between  a  Plaintiff  and  an  insolvent 

^^(endant,  any  responsible  Defendant  may  be  made 

X  S  Tbe 
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1847.  The  release  and  disclaimer  do  not  relieve  the  cii 

from  the  difficulty,  for  it  is  impossible  to  say  what  <{im 
tions  may  arise,  or  how  the  rights  and  liabilities  of  t! 
several  parties,  as  against  one  another^  may  ultimate 
turn  out. 

Mr.  Soupell  and  Mr.  Piggott^  for  the  Plainti&,  cont 
The  Defendant  Wedd  is  a  competent  witness  for  t 
purpose  for  which  his  evidence  has  been  tendered.  T 
Plaintiffs,  who  have  both  examined  and  released  hi 
are  debarred  from  obtaining,  any  relief  against  hit 
consequently,  by  proving  a  partnership,  he  can  relic 
himself  from  no  responsibility,  for  he  has  none.  On  t 
other  hand,  he  has  disclaimed  all  right  as  against  t 
Plaintiffs  and  his  co-Defendants:  he  therefore  can  obti 
no  advantage  by  the  establishment  of  the  partnership. 

The  rule  is,  that  to  disqualify  a  witness,  you  mi 
shew  that  he  will  derive  some  direct  benefit  from  t 
decree.  Here  the  decree  might  be  a  prejudice,  but 
certainly  cannot  prove  a  benefit  to  the  witness,  even  i 
directly. 

Blackett  V.  Weir  (a),  Taylor  v.  Cohen  (6),  Hudson 
Bobinson  (c),  Wilson  v.  Hirst,  (d) 

Mr.  Kindersley^  in  reply. 

Phil  on  Ev.  (8th  ed.)  124.,  1  Stark,  on  Edd.  KM 
Cart^  v.  Hawley  (^),  were  also  cited. 

7^  Master  of  the  Rolls.    I  will  look  at  the  case 


(a)  5  J?.  *  Cr.  385.  (rf)  4:  B.  ^  Ad.  760. 

(6)  4.  Bmg.  53.  (e)  2  Ambler,  583.  note, 

(c)  4iM.^S.  475. 
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7%  Master  ^/il^  Rolls.  1847. 

lis  case  stood  over,  in  order  that  I  might  consider 


objection  which  was  taken  to  reading  the  depositions 
of  SL   witness.     In  this  suit  the  Plaintiffs,  alleging  that 
ihey  were  engaged  in  a  joint  mercantile  adventure  with 
two   Defendants  and  a  deceased  person,  of  whom  the 
other  Defendants  are  executors,  filed  this  bill  for  the 
recovery  of  contribution  for  an  alleged  loss  in  the  ad- 
venture.   The  Plaintiffs  propose  to  read  the  evidence  of 
one  of  the  Defendants,  who  admits  that  he  was  a  party 
to  the  adventure,  but  who  was  settled  with  and  released 
by  the  Plaintiffs,  and  who  also  disclaims  all  demands 
Against  the  Plaintiffs  and  the  other  Defendants.     An 
objection  having  been  taken  to  the  reception  of  the  evi- 
^«nce  by  the  Defendants,  the  executors  of  the  deceased 
person,  the  question  is,  whether  the  evidence  ought  to 
^^  received.    If  this  were  a  legal  demand  against  one  of 
^^Veral  partners  by  a  person  not  himself  a  partner,  the 
^^*«es  of  Blacketi  v.  tVeir  and   Taylor  v.  Cohen  would 
^bew,  that  a  witness,  admitting  himself  or  proved  to  be 
^  partner,  might,  notwithstanding  his  own  liability,  be 
^^^tnined  at  law  for  the  Plaintiff  to  prove  the  liability 
^^  the  Defendant*     In  equity,  a  Defendant  may  be  ex- 
^^^i<ied  under  an  order  saving  just  exceptions ;  and  the 
Principle  on  which  the  decisions  at  law  are  founded, 
r^^Ois  to  me  to  be  applicable  to  this  case  in  equity. 
/^^liat  is  the  liability  of  the  proposed  witness  ?    The 
'^nti£  have  released  him,  and  can  have  no  relief 
^S^lnst  him;  but  if  the  Plaintiffs  succeed  in  the  suit, 
^^4   the  proposed  witness  became  liable  to  contribute* 
.      tbe  payment  which  his  co-Defendants  might  have  to 
^^^^key  then  it  would  be  to  his  interest  to  defeat  and  not 
^^  Support  tfaie  Plainti£&'  case.     It  is  proposed  to  ex- 
^^Uie  him  against  his  interest,  and,  if,  upon  the  investi- 
S^tioDy  it  should  appear,  that  profit  and  not  loss  has  been 
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produced  by  the  adventurei  the  witness,  provin; 
partnership,  has  disclaimed  all  right  to  share  wii 
other  Defendants  in  the  profits*     The  question 
tried  relates  to  the  obligation  of  the  parties,  aga^^ 
whom  the  evidence  is  proposed  to  be  read,  under 
contract  and  the  result  of  the  transfiction  when  brouj_ 
to  a  close ;  and  it  does  not  apj^ear  to  me,  that  the  r     ^^ 
of  the  Plaintiffs  being  partners  in  the  adventure,  maP-**^* 
any  difference  in  the  rule  which  has  been  admitted         ^^ 
law  in  cases  of  joint  responsibility.     I  therefore  tliii^^""^ 
that  I  must  receive  the  evidence. 


March  12. 

AprU2i!. 

May  1. 

A  Plaintiff 
sued  to  re- 
cover a  large 
unliquidated 
sum  due  to 
her  testatrix, 
but  the  stamp 
on  the  probate 
did  not  cover 
the  amount 
claimed. 
Held,  that  the 
Plaintiff  could 
not  obtain  a 
decree  even 
for  accounts 
and  inquiries, 
until  the  pro- 
bate had  been 
properly 
stamped.  The 
cause  stood 
over,  and  the 
Commissioners 
stamped  the 
probate  and 
gave  credit  for 
the  duty. 


HOWARD  V.  PRINCE. 

TN    this   case,  reported  ante  (a),  another  point  wj 
raised. 

The  Plaintiff,  Mrs.  Hffward^  by  her  bill,  claim 
through  Lady  Bolion,  whose  executrix  she  was,  a  su 
specifically  mentioned  in  the  bill,  amounting  to  8000»> 
On  production  of  the  probate,  it  appeared  to  bear  ^ 
common  stamp  for  100/.,  and  not  the  advaUnem  duty  on 
the  sum  sought  to  be  recovered  by  the  suit. 


Mr.  Lloyd  and  Mr.  Heathfieldj  on   behalf  of  somc^^ 
of  the  Defendants,  objected  that  the  probate  could  noi 
be  given  in  evidence,  it  not  being  properly  stamped. 
They   cited   Carr  v.  Roberts  (i).    Nail  v.  Punter  (c), 

Jones 


^ 


(ff)  Page  294. 
\b)  2B.^  Ad.  905 


Cc)  5  Simons,  563. 
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V.  HawdU  (a)i   Christian  v.  Deoereux  {b\  and 
V.  Greg.(c)    And  see  Hunt  v.  Stevens  (d)f  S7 
S.  c.  19,  &  3.  &  55  Geo.  3.  r.  184.  5.  8. 


T^It.  Kzndersley  and  Mr.  Whilbreadj  for  the  PlaintiiT, 
{i.v'gited,  that  the  stamp  was,  for  the  present  purpose, 
sufficient;  for  the  demand  of  the  PlaintiiF  was  not  of  a 
S^cecl   liquidated   amount,   but  for  an    uncertain   sum 
dependant  on  the  result  of  accounts  and  enquiries,  and 
ihsLt,    it   was  impossible,  therefore,  to  say  what  might 
ultimately    be    recoverable;    that   the    Plaintiff   now 
mc^rely  asked  accounts  and  enquiries,  and  that  it  would 
V>e     sufficient  to  get  the  probate  stamped  for  the  full 
amount,  when  the  amount  of  charge  had  been  ascer- 
tained, and  before  the  Court  was  called  on  to  make  a 
decree  for  payment. 

^^e  Master  (^the  Rolls  reserved  the  point. 


J847- 


^^^     S  Bare,  342. 

<^^3     1 2  ^mons,  264. 

^^>     Referred  to  in  2  Hare, 


The 


(d)  3  TaunU  113. 

(e)  2M.^  Sel.  553. 


^^e  Master  of  the  Rolls  again  mentioned  the  case,      April  24. 
observing  that,  if  he  found  himself  obliged  to  allow  the 
oojection  he  should  do  so  with  regret ;  and,  after  refer- 
^"ff    to  the  case  of  Thynne  v.  Prothero  {e)^  he  enquired 
^^  ^lie  objection  had  been  dealt  with  in  the  answer. 

-**^«*-.  Uoyi.    The  answer  of  Prince  states  that  the 
*^*^0  is  only  on  100/. 


Master  of  the  Rolls. 

the  case  be  mentioned  again  on  Saturday  next. 


May  I. 
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The  Master  of  the  Rolls. 

I  am  strongly  impressed  with  the  hardship  of  "fl 
case.  It  comes  to  this :  the  PlaintiiF  is  the  execufl 
of  a  deceased  party,  and  it  is  necessary  to  take  an 
count  of  what  is  due  to  the  deceased ;  but  the  sta  a 
on  the  probate  is  not  adequate  to  the  amount  claim 
by  the  bill.  I  am  of  opinion  that  there  must  be  a  prog 
stamp  affixed  to  this  probate,  and  that  I  cannot  all 
this  case  to  proceed  until  a  proper  stamp  has  be 
placed  on  it.  I  hope,  however,  that  every  accomm 
dation  will  be  given  at  the  stamp  office  in  this  case. 


May  29. 


Mr*  Kindersky  stated,  that   the    commissioners 
stamps  had  granted  the  necessary  stamp  to  cover  80O 
on  credit  (a),  and  on  giving  the  proper  security.    V 
cause  then  proceeded. 


(a)  See  the  55  G.  3.  c.  184.  sA5. 
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SEWELL  V.  DENNY.  ^prU  i. 

THE  tettBtor  in  this  case  devised  his  real  estate  to  A  testetor  de- 
trustees  and  their  heirs,  on  trust  to  manage  or  estate  to 

receive  the  rents,  and  to  sell;  and  he  bequeathed  to  trustees  in  fee 
,  '  .  f  ^  accumulate 

tliem  hb  personal  estate,  upon  trust,  to  invest  the  re*  until  the 
«idue  rf  his  property,  « in  order  that  the  same  might  ^^^^^^Sf 
^'ccumidale  as  much  as  possible,  until  payable  to  the  twenty-one, 
'^[atees  thereof  thereinafter  mentioned.     And  upon  d^yidelT/^ 
Either  trust,  that  they  or  he  should  pay  unto^each  child  After  the  ex- 
^^  his  niece,  Sarah  Sewell,  that  should  live  to  attain  the  twenty-one 
(8©  of  twenty-one  years,  whether  by  her  then  present  ^f?"*  ^ 
^^  any  future  husband,  tiie  sum  of  500/.  sterling,  upon  youngest  child 
is  or  her  attaining  that  age,  without  any  interest  for  «t^^c<^ 
^e   same  in  the  meantime.     And  upon  further  trust,  the  heir  of 
4U  they  or  he  should  pay  and  divide  the  rest  and  ai^^Hdd 
sidue  of  the  said  accumulated  trust  fund,  unto  and  that  the  for- 
tially  between  all  the  children  of  his  said  niece  who  mulation  sub- 
>uld  attmn  the  age  of  twenty-one  years,  the  share  of  f ^"^J  '^*^® 
h  of  them  to  vest  and  become  a  disposable  interest  being  in  the' 
^n  attaining  the  said  age,  but  not  to  be  paid  or  pay-  "h^^i  kter- 
t  until  the  youngest  of  them  should  arrive  at  that  est,  passed 
and  no  one  of  them  be  remaining  livmg  under  the  sonaTrepre- 

2  age*''  sentatives  of 

the  heir  of  the 
testator. 

lie  testator  died  in  1818,  4eaving  his  niecci  Sarah 
%  his  heiress  at  law. 

1829,  the  twenty-one  years  allowed  by  the  Tkel' 
Act  {a)  for  accumulation,  expired.     In  1845 

Sarah 

(a)  40  G.  3.  c.  98. 
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Sarah  Sewell  died,  and  at  the  present  time  her  younj 
childi  born  in  1829,  had  not  attained  twenty-one* 

A  question  arosci  whether  the  heir  at  law  of  Sat 
Sewellj  or  her  administrator  (her  husband)  was  entiti 
to  the  rents  of  tlie  real  estate  accruing  after  the  expi 
tion  of  the  twenty-one  years,  and  before  her  yoongi 
child  attained  twenty-one. 


Mr.  Ttaiiei'  and  Mr.  Sideboilom    argued,   that  t 
whole  excess  of  accumulation  belonged,  at  first,  to  t^ 
heiress,  Sarah  Sewell^  but,  that  being  a  chattel  inter 
determinable  on  the  youngest  child  attaining  twen 
one,  she  took  it  as  personal  estate,  and  that  on 
death  it  passed  to  her  legal  personal  representative  ai 
not  to  her  heir  at  law.    Smith  v.  Claxton  (a),  Levet 
Needham.  (i.) 

Mr.  Rogers  did  not  dispute  that  the  legal  perso: 
representative  of  Sarah  Sewell  was  entitled  to  the  re 
which  accrued  during  her  life;  but  he  argued,  that 
effect  of  the  Thellusson  Act  was  to  strike  the 
to   accumulate  out  of  the  will  {Eyre  v.  Marsdcn{c) 
and  to  allow  the  whole  excess  of  accumulation  beyon 
Xwenty-one  years  to  descend  to  the  testator's  heir  a 
realty ;  and  that  on  her  death  the  future  rents  retainei^ 
the  same  quality  of  realty,  and  descended  to  her  heir. 

He  argued  that  Levet  v.  NeedJiam  {b)  was  not  a  case 
under  the  Thellusson  Act,  and  that  there  a  chattel 
interest  had  expressly  been  created. 

Mr.  Lovat  for  trustees. 


(a)  4  Maddock,  484. 

(b)  2  Vernon,  138. 


Mr. 

(c)  2  Kccn^  564.,  and  4  M^L 
*  Or.  231. 


CASES  IN  CHANCERY. 
3fn  Birtbeck  for  other  parties. 

'3ILr.Kinder$let/  in  reply. 

^The  Master  of  the  Rolls. 

2  think  the  interest  taken  by  the  testator's  heiress  was 
Ijr  a  chattel  interest. 


S17. 


1847. 


'Xhe   testator  devised  the  rents  to  accumulate  until 

^t^^  youngest  child  attained  the  age  of  twenty-one,  and 

lJt%^    period  allowed   for  accumulation  expired   before 

\\%^t.  event.     The  act  requires  you  to  strike  out  of  the 

^^ivill  the  excess  of  accumulation,  and  the  consequence 

\^^    that  the  heir  at  law  of  the  testator  takes,  as  undis- 

^[>osed  of,  the  rents  accruing  beyond  the  time  allowed 

and  until  the  youngest  child  attains  twenty-one.    But  I 

am  of  opinion,  that  this  was  but  a  limited  and  chattel 

interest,  which,  on  the  death  of  Mrs.  Sewelt,  passed  to 

her  personal  representative. 


Note.  —  By  the  decree,  the  accumulations  from  May  1839  to 
^f^rek  1846  were  ordered  to  be  paid  to  Mr.  SeuvU,  the  surviving 
Innbandand  administrator  of  Sarah  Sewell;  but  he  waived,  in  favour 
of  hit  duldren,  his  right  to  the  future  accumulations. 
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April  17.  28. 


A  railway 
company, 
without  the 
leave  of  the 
Court,  took 
proceedings 
under  the 
Lands  Clauses 
Consolidation 
Act,  to  take 
possession  of 
lands  in  the 
possession  of 
the  Keceiver 
under  the 
Court    On 
an  ex  parte 
motion  they 
werere> 
stramed. 


TINK  V.  RUNDLE. 

npHE  infant  PlaintiiF  was  entitled  for  life  to  certun 
-*-     freehold  and  leasehold  property  which  was  in  the 
possession  of  the  Receiver  appointed  by  the  CourL 

The  South  Devon  Railway  Company  being  in  want 
of  part  of  the  leasehold  for  their  Sutton  Pool  branch,  a 
petition  was  presented  to  the  Master  of  the  Rolls,  who 
made  an  order  referring  it  to  the  Master  to  ascertain 
what  ought  to  be  done  with  respect  theretOi  and  per- 
mitting the  Railway  Company  to  go  in  and  lay  pro- 
posals before  the  Master  for  the  acquisition  of  such 
land*  The  solicitors  for  the  Railway  Company  came 
in  before  the  Master,  and  the  Master  directed  the 
Company  to  lay  a  state  of  facts  and  proposals  before 
him.  Some  correspondence  passed  with  respect  to  the 
proposals;  but  nothing  was  done  further  before  the 
Master. 


Afterwards,  the  Company  required  a  part  of  the  free- 
hold property  for  their  Mill  Bay  branch,  and,  after  some 
correspondence,  they  stated,  ^^that  they  found  them- 
selves compelled,  in  order  to  avoid  the  most  serious 
injury  from  the  suspension  of  the  works,  to  resort  to  the 
process  authorised  by  the  Lands  Clauses  Consolidation 
Act,  1845  (a),  to  obtain  possession  of  the  said  land.'' 

Accordingly,  and  without  the  leave  of  this  Court,  they 
summoned  the  trustees  before  the  Justices,  to  shew  caose, 

on 


(a)  8  &  9  Fife/,  c.  18.  t.  85. 
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the  19th  day  of  Aprils  why  the  Justices  should  not        1847. 
point  a  practical  surveyor  to  assess  the  value  of  the     ^^^^ 


^St*  JV*  M.  James  now  moved,  expatie^  for  an  injunc- 
^s  to  restrain  the  Company  from  taking  proceedings 
obtain  possession  of  the  property. 

^The  Master  of  the  Rolls,  considering  that  the  Com- 
xiy  were  interfering  with  the  possession  of  the  Re- 
iver without  leave  of  the  Court,  enjoined  the  Com- 
LZiy  ^*  from  taking  any  proceedings  towards  taking  the 
issession  of  the  piece  of  land  &c.  under  the  Lauds 
lauses  Consolidation  Act  until  further  order,  with 
ftve  for  them  to  move,  on  Tuesdcy  the  20th  instant, 
»  discbarge  the  order,  or  obtain  any  other  order  as 
ley  might  be  advised  to  apply  for,  without  further 
otice  to  the  applicant" 


9. 
RUNDLB. 


The  case  was  mentioned  again,  when  an  arrangement       AprU  2a 
WBS  come  lb  between  the  parties. 

Mr.  W.  M.  James  for  the  Plaintiff. 

Mr.  Osioni^  for  the  Company. 
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April  27,  28, 

29. 

August  3. 


WILD  V.  LOCKHART. 
LEE  V.  LOCKHART. 


A  decree  for  riiHE  suit  of  Wild  v.  Lockhart  was  institn 

ScumbSed  -^    Plaintiff,  for  the  redempUon  and  fore 

estate,  does  certain  mortiraires  aifectinc^  the  estates  settl 

alter  the  rights  niarringe  of  Mr.  and   Mrs.  Caxv/horne.     Th< 


of  parties. 
A  mort- 
gagee of  es- 
tates on 
which  the  in- 
cumbrances 
were  numer- 
ous and  of  a 
complicated 
nature,  filed  a 
bill  for  fore- 
closure and 
redemption, 
and,  by  con- 
sent, the 
estate  was 
sold.     Held, 
that  the  costs 
of  sale  ought 


stated  to  have  been  to  obtain  payment  of  t 
brances. 


The  incumbrances  were  numerous  and  of 
cated  nature,  and,  by  the  decree  made  on  t 
Februaty  ISSi,  after  directing  certain  enq 
accounts  to  be  made  and  taken,  it  was,  b; 
ordered,  that  the  estate,  liereditaments,  anc 
in  the  pleadings  mentioned  should  be  sold 
Master,  and  the  money  to  arise  from  the  sale 
paid  into  Court,  and  all  proper  parties  were 
conveying  the  estates.     And  the  Master  was 

not  to  be  paid,  tain  the  value  of,  and  distincruish  the  amount 

m  the  first  .  .        r  i.         i       r    i. 

place,  out  of     arismg  from,  the  sale  of  the  respective  estat 

f   d^T^^       regard  to  the  incumbrances  thereon  respectiv 
that  the  all  such  sales  were  to  be  without  prejudice  to 

finomThewIle^   tions  which  might  arise  respecting  the  debt 

of  each  separ-   mortgages,  and  incumbrances,  or  their  respecl 

ately  encum-      .  ,  •  .    r  i  i 

bered  estate,     ^'^^'  ^^  ^"^  apportionment  ot  the  purchase  mo 

ought  to  be 
treated  in  the 
same  manner 
as  the  estate 
itself  would 
have  been, 
and  that  the 


The  estates  were  sold  under  the  decree, 
Master,  by  his  report  dated  the  ith  day  of  Ah 
certified  and  found,  what  were  the  several 


mortgagees 

ought  to  be  paid  their  principal,  interest,  and  costs,  according  to  the! 

priorities. 
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uid  incumbrances  afFecting  the  estate,  and  their  re- 
spective priorities,  and  what  was  due  upon  them 
respectivelj'. 

Xhe  first  incumbrance  was  due  to  the  Plaintiff:  it 
^mounteil  to  the  sum  of  1 500/.,  and  at  first  extended 
*^^cr  the  whole  of  the  settled  estates,  parts  of  which  were 
afterwards  released  from  it. 

The  second  incumbrance  as  to  the  parts  which  con- 
^*nue  to  be  charged  with  the  1500/.,  and  the  first  in- 
cumbrances as  to  the  parts  released  from  the  charge, 
consisted  of  certain  debts  secured  by  a  deed  of  the  21st 
^^  June  I797.     The  Master  called  this  the  first  incum- 
l^i^nce  subject  to  the  1500/. 

There  were  various  incumbrances  due  to  persons  of 
Ac  name  of  Wright^  Thexton  and  Hodgkimon^  and  the 
executors  of  Buttle^  which  were  found  to  be  the  second 
incumbrances  on  the  various  portions  of  the  settled 
estates  released  from  the  first  charge  of  1500/. 

The  Plaintiff  was  found  to  be  the  third  incumbrancer 
^^  the  same  portions  of  the  estate,  and  the  second  in- 
cumbrancer on  the  remainder  of  the  settled  estates,  of 
^hich  the  legal  estate  was  outstanding  in  trustees,  and 
^u  those  parts  of  the  settled  estate  of  which  the  legal 

^^te  had  become  and  was  vested  in  the  Plaintiff  Mary 
WU4. 
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Wild 

v. 

LOCKHART. 


And  the  report   stated    other   subsequent    incum- 
brances. 

There  was  no  question  as  to  the  incumbrances  or 

uimr  priorities;  but  a  question  was  made  as  to  the 

^ode  of  paying  the  costs  of  the  sale  and  the  costs  of 

VOL.X.  r  the 
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Wild 
lockbart. 


the  incumbrancers  parlies  to  the  suiL     On  the  part, 
the  PlaintifT,  it  was  proposed,  that  the  costs  of  the 
should  be  paid  out  of  the  whole  of  the  fund  in  Co 
arising  from  the  sale  of  the  settled  estates ;  and  sho 
be  apportioned  among  the  several  parties,  in  proporCi 
to  the  respective  amounts  of  their  charges,  or  to 
amounts  of  the  monies  arising  from  the  estates  res 
lively  charged,  and  that  each  party  should  then 
the  fund  arising  from  his  own  security,  and  pay   Z 
own  costs. 


It  was  argued,  that  the  sale  having  been  made 
consent,  all  parties  must  be  deemed  to  have  consider 
it  to  be  for  their  common  benefit  to  have  consented  th 
it  should  be  made  at  their  own  common  expense. 


by 
at 


On  the  other  hand^  it  was  contendedj  that,  having- 
regard  to  the  incumbrances,  which   (except  as  to  ^^  ^^-•^ 
1 500/.)  were  prior  to  the  PlaintifT,  it  was  for  the  benefit 
of  the  Plaintiff,  and  at  her  instance,  that  a  sale  wi 
applied  for  and  obtained :  that  a  decree  for  the  sale  o^ 
an  incumbered  estate  does  not,  of  itself,  alter  the  rij 
of  the  parties :   that  this  decree  was  expressly  inad< 
without  prejudice  to  any  question  respecting  the 
charges,  mortgages  and  incumbrances,  or  their  respec-^ 
live  priorities,  or  the  apportionment  of  the  purchased' 
money  ;  and  that  if  any  thing  more  than  a  substitutionr^*^^ 
of  the  purchase  money  for  the  estate  sold  had 
intended,  it  ought  to  have  been  provided  for  in  th( 
decree. 


Mr.  Turner  and  Mr.  HarCf  for  the  Plaintiflfl 


Mr. Kindersleyt  Mr.Gardner,  "MLr.Itaschf  "Mr. Osborne^ 
Mr.  Elmslej/,  Mr.  Sidebottom^  Mr.  LiUle^  Mr.  Chapman 
Mr.  Geldarif  Mr.  Shapter,  Mr.  William  Morris 
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Mr.  Turner,  in  reply. 

Hepworih  v.  Heslop  (a),  Upperton  v.  Harrison  (&), 
jUdridge  ▼.  JVestbrook  {c\  Barties  v.  Racster  (iQ,  Kenebel 
V.  Scrqfton  {e\  Tipping  v.  Paaser  (g),  Ti//^  v.  Z)aui5  (A), 
jtpjieby  v.  2>u^^  (f )  were  cited. 


1847. 


7^  Master  o^M^  Rolls. 

There  is,  I  think,  sufficient  authority  for  the  proposi- 
tion, that  a  decree  for  sale  of  an  encumbered  estate  does 
not,  of  itself,  alter  the  rights  of  parties.  If  there  had  been 
no   such  sale,  each  mortgagee  would,  according  to  the 
order  of  his  priority,  have  received  his  principal,  interest, 
and  costs,  or  by  foreclosure  have  obtained  the  estate 
itself.     And  considering  the  purchase-money  as  substi- 
tuted for  the  estate,  there  seems  no  sufficient  reason  for 
diminishing  it  by  deducting  from  it  a  proportionate  part 
oT  the  costs  of  sale.    The  sale  was,  indeed,  consented  to 
by  the  mortgagees;  and  it  may  have  been  for  their  benefit 
or    convenience;  but  it  was  also,  and  probably  much 
more,  for   the   benefit  or   convenience  of  subsequent 
incumbrancers,  who  might  not  be  able  to  redeem  prior 
incumbrances,  and  had  otherwise  no  prospect  of  deriv- 
ing any  benefit  from  any  surplus  of  the  purchase-money 
arising  from  the  sale  of  any  portion  of  the  estate  charged 
with  prior  incumbrances.     I  think,  therefore,  that  the 
money  arising  from  the  sale  of  each  separately  incum- 
bered estate  ought  to  be  treated  in  the  same  manner 
dS  the  estate  itself  would  have  been ;  and  that  the  mort- 
gagees ought  to  be  paid  their  principal,  interest,  and 
costs,  according  to  their  respective  priorities,  and  that 

the 


(a)  ZHare,i%b. 

(b)  ISmoM^AAA. 
(e)  5  Bm9.  188. 

(<0  1  y^.  ♦  c.  (c.  a),  401. 


(e)  13  Vetey,  370. 
(g)  I  Hare,  405. 
(A)  15  rmer,  447.  pi.  19. 
(0  1  PhilUpt,  272. 


Y2 


324 


CASES  IN  CHANCERY. 


1847. 


Wild 

V, 
LOCKHART. 


the  costs  of  the  sale  ought  not  to  be  paid,  in  the 
place,  out  of  the  general  fund.     To  support  this  cU 
I  think  there  ought  to  have  been  a  special  directia 
the  decree. 


St 


9 

in 


Mai/ 6, 2S,  29, 
30,31. 
JunrS, 


The  wife's 
equity  to  a 
settlement  at- 
taches to  her 
life  interest. 

The  income 
of  wife's  pro- 
perty, bemg 
choiet  in 
action,  and 
not  possessed 
or  reduced 
into  posses- 
sion m  the 
lifetime  of 
her  husband, 
l>elongs  to  the 
wife  bv  sur- 
vivorship and 
not  to  the 
representa- 
tives of  the 
husband  cr 
his  assignee. 


WILKINSON  V.  CHARLESWORTH.  (a) 
MARSACK  V.  LYSTER. 

^I^HESE  cases  were  unconnected  with   each  oth 
but,  involving  similar  {loints,  the  Court  deliver 
one  judgment  only,  applicable  to  both  cases. 


Mr.  LowndeSy  Mr.  Turnery  Mr.  Kinderslej/i  Mr.  Tarrcr^ 
Mr.  RotipelU  Mr.  Jackson^  Mr.  Stintony  Mr.  Moxon^  and 
Mr.  Sidebottomy  appeared  for  several  parties. 

Davenport  v.  Bishopp  (i).  Pierce  v.  Tliornely  (r), 
Vaughan  v.  Bitck  {d\  Munay  v.  Lord  ElibatiJk {e)^  El^ 
Ihon  v.  Elwin  (g),  Le  Vasseur  v.  Sera/ion  (//),  Ashby  v. 
Ashby(i\  Moloiiyx.  Kennedy [k\  Macaulayy.  Philips{l)\ 
and  see  Johnstone  v.  Lumb{m),  Elliott  v.  Cordell{n), 
Stanton  v.  HalL  (o) 


The 


(a)  Reported  in  1  Keeit,  63., 
under  the  title  of  Malcolm  v. 
Charletworth, 

(6)  2  r.  4-  Col.  (C.  C),  451., 
and  1  Phillips,  698. 

(r)  2  Simons,  167. 

Id)  \3  Simons,  4M. 

(c)  10  Vescy,  84.,  13  Vcs.  L, 
and  14  Ves.  496. 


(jg)  13  Simons,  309. 
(A)   n  Simons,  116. 
(0  1  Col/yer,  549. 
(Ar)  10  iSiiMoni,  254. 
(/)  4  Ves.  15. 
(m)  15  Simons,  308. 
(n)  5  ilfa(/.  149. 
(o)  2Russ.ljr  M.  175. 
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b 


The  Master  of  the  Rolls. 

In  the  case  of  Marsack  v.  Lyster^  the  personal  repre- 
^tative  of  Mr.  Lyster^   who   died   leaving  his  wife 
iving  him,  claims  to  be  entitled  to  the  income  of 
life  estate  in  certain  funds  which  accrued  due  in  her 


1847. 


Wilkinson 
Charlbs- 

WORTH. 

June  8. 


me. 


TrB  the  case  of  Wilkinson  v.  Charlesworih^  Elizabeth 
yf^^£^.^<mj  a  cestui  que  trust  under  an  assignment  made 
by  ^ohn  Byng  Wilkinson^  claims  to  be  entitled  to  the 
in t.^ vest  which  accrued  due  in  his  lifetime,  upon  the 
pom*^ion  or  fortune  to  which  he  was  entitled  in  her  right. 

Ii:i  this  case,  as  in  the  former  case  of  Marsack  v. 
-,  it  was  argued,  that  the  wife's  equity  for  a  settle- 
t  does  not  extend  to  a  life-interest  to  which  her  hus- 
^*^»^ci  is  entitled  in  her  right.  Upon  this  I  need  only 
^^s^rve,  that  the  contrary  has  been  held  in  Pn/or  v. 
-'^^tt  (a),  Jacob  v.  Amyatt^  reported  in  the  note  to  Beres^ 
y^^^^^  V.  Hcbson  (i)  and  Wright  v.  Morley  (c),  and  that  it 
^<^^^  been,  as  far  as  I  know,  the  constant  practice  in  this 
^art  to  give  effect  to  the  equity  of  the  wife  in  respect 
*-*■     l^er  life  interests. 


«^*^ 


t  n  both  Marsack  v.  Lyster  and  Wilkinson  v.  Charles'- 
'dh  it  was  contended,  that,  if  the  wife  lives  with  the 
&1)and,  and  is  maintained  by  him,  he  is  absolutely 
itied  to  her  income  accruing  due  in  her  lifetime; 
^,  in  the  absence  of  proof  to  the  contrary,  it  ought  to 
l)resumed  that  he  maintains  her,  and  that,  performing 
obligation  contracted  by  his  marriage,  he  is  to  be 
sidered  as  absolute  purchaser  of  her  income,  and 
t  a  Court  of  equity  ought  not  to  prevent  his  enjoy- 
ment 


(a)  4  Brown's  C.C.  139. 

(b)  I  Madd.  376.  n. 


(r)  1 1  Vcs.  12. 


y  s 
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ment  of  it.     It  was  further  contended,  that  if  the  hus 
band  dies  before  he  has  received  or  reduced  into  po. 
session  the  interest  or  income  which   became  due  i 
his  lifetime,  bis  personal  representative  is  entitled  to 
against  the  claims  of  the  surviving  wife. 


The  whole  argument  is  at  variance  with  the  ordinal 
practice  of  this  Court.     When  a  husband  applies  f< 
payment  of  money,  either  principal  or  interest,  to  whi 
he  is  entitled  in  right  of  his  wife,  the  first  questions 
whether  the  money  for  which  he  asks  is  subject  to  ai 
settlement  already  made,  and  if  not,  whether  the  wit 
consents  to  the  payment  desired  being  made  to  her  hus 
band ;  if  she  does  not,  the  next  question  is,  what  se 
tlement  should  be  made  ?  and  if  necessary,  it  is  refer 
to  the  Master  to  enquire  into  the  subject.     Except  und 
special  circumstances,  she  has  not  been  held  entitled 
have  the  whole  of  the  capital  fund  settled  upon  hersel 
and  her  children,  or  to  have  the  whole  of  her  incora 
secured  to  be  paid  to  herself  alone,  wholly  excludin 
the  husband ;  and  there  may  be  cases,  in  which,  unde 
the  circumstances,  she  may  not  be  held  entitled  to  hav 
any  settlement  made  out  of  the  particular  fund  in  ques^ — 
tion.     The  amount  or  proportion  of  the  sum  to  be  set-* 
tied  or  secured  is  not  subject  to  any  fixed  rule,  although 
it  seems  not  unusual  to  agree  to  a  certain  proportion. 

But  the  title  of  the  husband  having  been  considered 
subject  to  the  wife's  equity  for  a  settlement,  the  matter 
is  always  enquired  into ;  and  this  is  so  much  the  prin- 
ciple on  which  the  Court  acts,  that,  till  the  occurrence  of 
the  case  now  before  me,  and  the  case  of  Marsack  v. 
Lyzte^\  I  do  not  recollect  any  instance  of  its  being  dis* 
puted  before  me. 
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TTie  only  two   cases  referred  to  at  the   bar   were 
'catday  v.  Philips  (a)  and  Vatighan  v.  Buck  (b) ;  but 
th  ^     cases  of  Bond  v.  Simmons  {c)  and  Sleech  v.  Tho^ 
riw^^^^on  (d)  may  be  thought  to  bear  on  the  subject; 
I  think  it  probable  that  the  observations  of  Lord 
'Tdxxdcke  in  Bond  v.  Simmons^   and   of  Sir    Thomas 
Cl^M-wke  in  Sleeck  v.  Torringlony  as  well  as  the  order  of 
Lojrd  Alvardey  in  Macavlay  v.  PhiUipSj  were  all  of  them 
fouminded  on  the  notion  which  has  since  been  overruled, 
thsLt:  the  life  interest  of  the  wife  was  not  a  subject  upon 
ivhich   her  equity  for  a  settlement  could  attach.     It 
seems  to  have  been  the  opinion  of  Lord  Alvanley^  and 
in     fVright  v.  Morley  (^),  Sir  William  Grant  says,  that 
I^rd  Alvardey  would  have  admitted,  as  a  general  pro- 
position (subject  of  course  to  exceptions),  that,  when  the 
proper^  of  the  wife  consisted  only  of  a  life  interest,  the 
husband  would  be  entitled  to  that,  in  her  right,  without 
making  a  settlement.  But  considering  it  to  be  now  settled, 
that  the  husband  is  not  entitled  to  his  wife's  life  interest, 
otherwise  than  subject  to  her  equity  for  a  settlement,  I 
find  nothing  in  these  cases  to  induce  me  to  consider, 
that  the  ordinary  practice  of  this  Court  is  erroneous  as 
between  the  husband  and  wife  both  living. 

I  have  read  the  papers  with  which  I  have  been  sup- 

pVled  in  the  case  of  Vaughan  v.  Buck^  which  is  reported 

in  is  Sim*  404.,  and  also  a  copy  of  the  order  which  was 

m&de;  and  if  the  order  was  right,  it  does  seem  to  be 

^Q  authority  for  the  proposition  stated  and  relied  on  in 

the  argument,  that,  whilst  the  husband  and  wife  are  both 

living,  the  husband,  maintaining  the  wife,  is  absolutely 

entitled 


1847. 


Wilkinson 

V, 

Charles- 
worth.  . 


(a)  4  Vei.  15. 
lb)  13  &m.  404. 
{c)  3  Atk.  20. 


(d)  2  Vet.  Sen.  560. 
(tf)  11  r^f.^p.  17. 


y4 
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entitled  to  the  whole  of  her  income,  in  opposition  to  her  ' 
claim  to  a  settlement  out  of  her  life  estate. 

As  the  case  occurred  during  the  lives  of  both  husband 
and  wife,  it  does  not  govern  the  point  which  I  have  now 
to  consider ;  and  I  should  have  wished  to  abstain  from 
expressing  any  opinion  upon  it;  but,  considering  how 
constant  the  practice  of  the  Court  has  been,  and  how 
frequently  the  question  may  be  raised,  I  feel  it  my  duty 
to  say,  that,  notwithstanding  the  case  of  Vaughan  ▼• 
Buck  J  I  must  still  adhere  to  the  rule  which  I  consider 
to  be  established  in  such  cases. 


In  the  cases  now  before  me,  the  question  depends  on 
the  rule  of  this  Court  respecting  choses  in  action  of  the 
wife  not  reduced  into  possession  by  the  husband.  It 
was  argued,  that  if  the  husband  maintained  his  wife 
(which,  it  is  said,  I  ought  to  presume),  he  acquired  an 
independent  right  to  her  income  accrued  due  in  her 
lifetime,  and  that  any  arrears  passed  to  his  legal  personal 
representative  or  assignee  in  opposition  to  the  right  of 
the  surviving  wife. 

For  this  there  seems  to  be  no  foundation.  The  sums 
of  money  claimed  by  the  cestui  que  tt-ust  under  the  hus- 
band's assignment  were  choses  in  action  of  the  wife,  not 
possessed  or  reduced  into  possession  by  the  husband 
when  he  died.  And  I  am  of  opinion,  that  the  wife  be- 
came absolutely  entitled  to  them  by  survivorship;  and 
this  seems  to  be  in  conformity  with  the  case  of  Eilison 
V.  Eltxin  and  many  preceding  cases. 
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FRIEND  V.  SOLLY.  May  7. 

^T^HIS   suit  was  instituted  by  one  Plaintiff  against  In  the  tax- 

■■-    thirty  Defendants,  and  a  compromise  having  been  ^Zw^ 

effected  before  hearing,  an  order  was  made,  by  which  it  solicitor  and 

^^Sj  among  other  things,  referred  to  the  Taxing  Master  Taxing  Master 

^^  tax  all  parties  their  costs,  as  between  solicitor  and  had  disallowed 

^'ient,  of  and  relating  to  these  suits,  and  for  the  applica-  two  counsel 

^ion  for  several  orders  of  the  13th  of  Jtme  1842  and  in  several  ap- 
«» •.  ^  ,-.      ,  phcations  to 

^  1  St  of  March  1 843.  the  Court. 

The  Master, 
^       .  .  .  having  used 

Tliis  was  a  petition  presented  by  two  of  the  Defend-  his  discretion, 

ants,  stating  that  their  costs  had  been  taxed  at  102i,  ceedcd  on'^any 
and  complaining  that  the  Taxing  Master  had,  on  three  general  prin- 
different  petitions,   in  which  the  Defendants   had  ap-  tjon  to  review 

Y>eared  as  respondents  by  two  counsel,  disallowed  the  the  taxation 

p  n         1  I  1  1     1     1       1*     II         1    ^^  dismissed 

costs  of  one  of  such  counsel;  and  had  also  disallowed   with  costs. 

^he    costs  of  a  brief  copv  of  the  pleadini^s,  which  had     ^^.ef  of 
,  *  -  I  o  '  pleadine  pre- 

been  made  after  publication  had  passed,  but  before  the  pared  for 

cause  had  been  set  down,  for  the  use  of  the  Petitioners'  ^?,m;'^1.*^*®' 

'  publication 

counsel,  in  the  full  expectation  that  this  cause  would  and  before  the 
^«*    *        i_       .  cause  had 

come  to  a  heanng.  been  set  down, 

and  which  be- 

The  first  of  the  three  petitions  had  been  presented  in  conse- 

by  other  parties  to  vary  an  order  for  payment,  by  some  ^"ence  of  a 
^  ^  ^  ^J  *    J  compromise 

Cither  Defendants,  of  a  sum  of  money  into  court.  before  hearing, 

disallowed  on 

taxation  as  l)e- 

Tbe  second  petition  was  unopposed,  and  prayed  for  a  tween  solicitor 

Inference  to  the  Master,  to  see  if  the  proposed  com- 
promise would  be  for  the  benefit  of  the  parties  who 
were  infants ;  and  the  third,  which  was  likewise  unop- 
posed. 
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1847.        posed,  prayed  the  confirmation  of  the  Master's 
as  to  the  compromise  and  for  consequential  directi 


ns 


1 


Mr.  Tumet'  and  Mr.  G.  L.  Russell^  in  support  of 
petition  for  a  revie«<r  of  the  taxation.     It  has  been  b 
^*  that  the  fact  of  a  petition  being  unopposed  is  m 
itself  a  su£Scient  reason  for  the  disallowance  of  the 
of  two  counsel " :  Sturge  v.  Dimsdale.  {a)    Here  the 
terest  of  the  Defendants  required  the  assistance  of  t 
counsel.     The  Plaintiff  has  been  allowed  two 
on  this  occasion ;  and  is  it  to  be  saidj  that  a  Defendant    t^ 
interest  is  to  be  less  protected  than  a  Plaintiff's  ? 


Mr.  JV.  T.  S.  Daniel^  contra.     The  Master  has 
sidered  all  the  circumstances,  and  exercised  a  soui 
discretion  in  the  disallowance  of  two  counsel.     He  c(^  '■ 
sidered  that^  as  the  Plaintiff  and  Defendants  had  simiB    ^ 
interests,  and  were  represented  by  the  same  solicitor^ 
was  unnecessary  to  instruct  two  counsel.     He  has 
proceeded  on  the  principle,  that  because  the  applicatii 
was  not  opposed,  the  Petitioners  were  not  entitled 
two  counsel. 


As  to  the  copy  of  the  pleadings  he  thought  it  an  u 
necessary  expense,  as  the  cause  was  not  approaching 
hearing,  {b) 


Mr.  Tumevj  in  reply. 

The  Master  of  the  Rolls  said  he  would  communi* 
cate  with  the  Taxing  Master. 


The 

(a)  9  Beavan,  170. 

{b)  See  In  re  Pendcr^patt^  390. 
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%9.      T'Ae  Master  of  the  Rolls. 

I  find  that  the  Taxing  Master  exercised  his  discre* 
Uon  on  all  the  points  complained  of,  and,  therefore,  by 
the  rule  of  the  Court,  I  cannot  interfere,  and  the  peti- 
tiOQ  must  be  dismissed  with  costs. 


1847. 


He  did  not  proceed  on  the  principle  that  two  counsel 
ought  not  to  be  employed  upon  an  unopposed  pro- 
ceedmg,  as  to  which  I  have  observed  already,  that  there 
&f<e  many  consent  and  unopposed  cases  in  which  it  is 
'lecessary  for  the  Court  to  have  the  best  assistance  that 
counsel  can  afibrd. 


LORD  SUFFIELD  t;.  BOND. 

nr^HE  2Srd  Order  of  Oclober  1842  (a)  directs,  that 
^  when  a  party  files  his  answer,  ^^  he  shall,  on  the 
same  day,  give  notice  thereof  to  the  solicitor  of  the 
adverse  party.** 

T*be  Plaintiff  in  the  present  case  had  obtained  the 
common  injunction.  The  Defendant,  on  Sattarday  the 
9^th  of  Aprils  filed  his  answer  and  obtained  the  order 
M^  to  dissolve  the  injunction.  He  served  the  order, 
and  gave  notice  of  having  filed  his  answer  on  Afem- 
doy  the  26th  of  April.  Under  these  circumstances, 
the  Plaintiff  moved  to  discharge  the  order  nisi  on  the 
ground  of  the  irregularity. 

Mr.  JViUcock  and  Mr.  Dickinsoti^  in  support  of  the 
modoUf  argued,  that,  as  the  General  Order,  requiring 

notice 

(a)  Ord.  Can.  216. 


April  29. 
May  8. 

An  answer 
was  filed  on 
Saturday,  and 
an  order  nisi 
to  dissolve  the 
injunction 
obtained  on 
the  same 
day.    Notice 
of  filing  the 
answer  and  of 
the  order  was 
not  given  till 
Monday. 
Upon  motion 
to  discharge 
the  order  ntn, 
the  Courts 
finding  that 
the  Plaintiff 
had  not  been 
prejudiced, 
refused  to  dis- 
charge it,  but 
made  the  De. 
fendant  pay 
thecoits. 
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1847.  notice  of  filing  an  answer  to  be  given  on  the  same  ^^  ^' 
bad  not  been  obeyed,  the  order  »m  was  irregi^^  ' 
being  founded  on  an  incomplete  answer. 

Mr.  Turner  and  Mr.  Toiler^  for  the  Defendant, 
not  dispute  that  some  irregularity  had  accidentally 
curred,  in  giving  notice  on  Monday  instead  of  on  Satx^ 
day;  but  they  contended,  that  it  was  not  of  such  a  nature  *r 
as  to  be  material,  or  in  any  way  to  prejudice  the  Piaioti^k:  fl 
They  argued,  that,  though  the  General  Order  require^^^ad 
that  notice  should  be  given  on  the  same  day,  yet  it  di- 
not  declare  that  an  order  nisi  founded  on  an  answer  regu^L 
larly  filed,  but  of  which  notice  had  not  been  given 
the  same  day,  was  to  be  considered  as  irregular;  vx^m^i 
they  said,  that  the  ordinary  practice  of  the  Court  shewe^zz^ 
that  it  was  regular  to  obtain  the  order  nisi  before  se  ^^- 
vice  of  notice  of  having  filed  the  answer,  for  general  Vy 
the  notice  and  order  nisi  were  served  simultaneously. 


Mr.  fVilkoctj  in  reply.     It  is  most  material  that  ll 
notice  required   by  the  2Srd  Order  should  be  given 
the  same  day ;  as  in  the  instances  of  a  demurrer  or  pi 
for  the  Plaintiff  is  bound  to  set  them  down  within 
limited  period  after  filing,  at  the  peril  of  their  being  aU 
lowed  as  of  course.     16th  Order  of  May  1845,  art.  17 
18,  19.  (fl) 

Bradstock  v.  Whailey  (l)  was  cited. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  Court  must  enforce  the  due 
observance  of  the  Order  which  directs  notice  of  filin^^ 
an  answer  to  be  given  on  the  same  day  on  which  it  is 

filed; 

(a)  Ord.  Can,  282,  283.  ,  (5)  ^Bcavav,  61. 
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filed;  and  as,  in  this  case,  notice  was  not  given  on  that        1847. 
J^iyi  I  am  of  opinion  that  there  was  a  default  on  the     ^"\T^^ 
part  of  the  Defendant.     This  does  not  appear  to  be      Suffield 

The  question  is,  what  ought  I  to  do  on  this  occasion  ? 

[t  is  insisted  that  I  ought  to  discharge  the  order  in  all 

cases,  whether  any  inconvenience  has  been  created  to 

the  other  side  or  not     I  do  not  think  that  this  is  the 

ne<:essary  consequence  of  such  an  omission.     It  is  quite 

troe,  that  if  the  Court  relaxes  its  general  rules,  it  will 

give  rise  to  inconvenience,  by  the  frequent  discussions 

which  will  consequently  arise ;  but  this  will  be  checked , 

by  the  control  which  the  Court  exercises  over  the  costs 

of  the  application. 

I  think  that,  in  this  case,  I  ought  to  leave  the  order 
iu$ij  and  make  the  Defendant  pay  the  costs  of  the  ap- 
plication. If  any  inconvenience  or  injustice  had  been 
created  to  the  Plaintiff  by  the  irregularity,  he  ought 
certiunly  to  be  relieved  from  it;  but  I  have  heard  none 
illeged. 

I  do  not  intend  to  do  any  thing  which  would  imply 
that  this  general  Order  is  not  to  be  strictly  obeyed. 
It  was  made  on  the  abolition  of  the  office  of  the  Six 
Clerks,  and  the  notice  was  intended  to  be  imperative 
in  lieu  and  substitution  of  the  notice  previously  given 
as  a  matter  of  curtesy  between  them,  and  it  must  be 
adhered  to. 
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^^^  «•  In  re  COLLARD. 

It  is  informal    TIY  an  order  of  the  Court,  it  was,  amonirst  ot^^    ^ 
for  the  Master    Ij  .  <^  ^ 

to  state  on  his  things,  referred  to  the  Master  to  enquire  whether 

report,  that  he  ^^^^  ^j^^  could  be  made  to  certain  property, 
has  founded      ^  r     i       j 

his  opinion 

vendor's^ title        ^^^  Master,  by  his  report,  stated,  that  the  parti^^^" 
upon  the  opi-  had  laid  before  him   an   abstract  of  title  and   certaiS 
conveyancer.     aflBdavits,  and  "  the  opinion  qfW.  T.  S.  D.  £57.,  a  cmJ^ 

veyancer^  and  that,  having  considered  the  abstract  c^ 
title,  opinion^  and  evidence,''  he  was  of  opinion  that  .        ^ 
good  title  could  be  made. 

A  petition  was  presented  for  the  confirmation  of  th>cf  <^ 
Master's  report,  which  now  came  on  for  hearing. 

Mr.  IV.  T.  S.  Daniel  in  support  of  the  petition. 

The  Master  of  the  Rolls. 

I  recollect  there  being  once   a   discussion,  whethe*^^^ 
a  Master  was  entitled  to  require  the  parties  to  procu 
the  opinion  of  a  conveyancer  of  his  own  selection,  {a^ 
Lord  Eldon  there  seemed  to  think  that  a  Master  act 
prudently  in  obtaining  the  assistance  of  a  conveyancer. 
I  do  not,  however,  remember  ever  having  seen  such  a 
report  as  the  present,   which  states  the  finding  upon 
counsel's  opinion.     The  Master  may,  no  doubt,  avail 
himself  of  the  assistance  afforded  by  the  opinion  of  a 
conveyancer ;  but  he  ought  not,  I  think,  to  state  it  as 
the  foundation  of  his  finding. 

I  cannot 

(a)  Flower  v.  Walker,  1  Ruu,  408. ;  and  see  1  Turn.  <$•  Fen.  ^IS. 
(6th  ed.) 
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X  cannot  sanction  this  form  of  report,  and,  before 
c^xifirming  the  report,  the  Petitioners  must  get  the 
faster  to  strike  out  all  reference  to  the  opinion. 


1847. 


In  re 
C!oLLARD. 


DORMAY  V.  BORRODAILE. 

TK  1828,   iSlLr.  BarrodaiUj   in   contemplation  of  his 

marriage,  which  was  afterwards  solemnized,  effected 

^  policy  of  assurance,  on  his  own  life,  for  the  sum  of 

^Ooo/l^   in   consideration   of   the  annual   premium   of 

^^/.  15^.  agreed  to  be  paid.     The  policy  was  granted 

^n  certain  conditions,  amongst  which  was  this :  that  if 

^e  grantee  "  should  die  by  his  own  hands,"  the  policy 

should  be  void. 

I'he  proviso  was  expressed  as  follows :  —  <^  Provided 
And  it  is  hereby  declared  to  be  the  true  intent  and 
leaning  of  this  policy  of  assurance,  and  the  same  is 
Accepted  by  the  said  assured  upon  these  express  con- 
ditions:—  That,  in  case  the  assured  shall  die  upon  the 
s^as  (except  in  such   passages  as  are  allowed  by  the 
Yoles  of  the  said  society),  or  go  beyond  the  limits  of 
£urqpf,  or  enter  into  or  engage  in  any  naval  or  mili- 
tny  service  whatsoever  (unless  license  be  obtained  from 
s  CDort  of  directors  of  the  said  society),  or  shall  die  hf 
ittflm  handle  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,  or  if  the  age  of  the  assured  does 
DOW  exceed  thirty-six,  or  if  the  said  assured  be  now 
afflicted  with  any  disorder  which  tends  to  the  shorten- 
ing of  lifey  or  if  a  certain  declaration,  bearing  date  the 
JOth  day  of  May  instant,  made  and  signed  by  or  on 
bdialf  of  the  assured)  and  forming  the  basis  of  the  con- 
tract 


March  9. 
3fay  3. 

A  party  cove- 
nanted "  to 
do  and  per- 
form all  such 
acts,  matters, 
and  things  as 
should  l^  re- 
quisite for 
continuing 
and  keeping 
on  foot  a 

?olicv." 
leld,  that 
this  covenant 
could  not  be 
read  nega- 
tively, as  if  he 
had  cove- 
nanted to  do 
no  act  where- 
by it  would 
become  void, 
and,  therefore, 
that  the  cove- 
nant was  not 
broken  bv  the 
suicide  of  the 
covenantor, 
whereby  the 
policy'  became 
forfeited. 
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1847*       tract  between  the  said  assured  and  the  society,  cont^ 
DoRjiAY^     ®"y  untrue  averment,  this  policy  shall  be  void/' 

BoRRODAiLE.       g^  indenture  of  the  26th  of  June  1828,  Mr.  Borr^ 

daile  assigned  the  policy  and  the  money  thereby  secure 
to  trustees,  and  he  covenanted,  amongst  other  thin 
that  he  would  "  at  all  times  during  his  life,  duly  pay  al  »  ^^ 
such  premiums  and  other  monies,  and  do  and  perforit^^^'^ 
all  siich  aclSf  maltersj  and  things^  as  should  he  r^yaiV/c^  W 
Jbr  continuing  and  keeping  on  foot  the  policj/J" 


On  the  20th  of  March   1838,   Mr.  Borrodaile  wa*.flc^^ 
found  drowned  in  the  river  Thames^  and  Abraham  Bor- 
rodaile proved  his  will. 

The  trustees  of  the  indenture  having  applied,  in  vai 
for  payment  of  the  money  secured  by  the  policy, 
menced  an  action  against  the  grantors  in  1839. 
cause  was  tried  at  the  sittings  after  Michaelmas  Te 
1841,  and  the  jury  found,  that  ^'the  Rev.  William 
rodaile  voluntarily  threw  himself  into  the  river  Th^ 
intending  to  destroy  his  life;  but  that  at  the  time 
committing  the  act,  he  was  not  capable  of  judging  ri 
from  wrong."  (a)     In  conformity  with  this  finding,, 
was  an   admitted   statement  in  the  case,   '*tbat  on 
about  the  16th  day  of  Febmarj/  1838,  Mr. 
voluntarily  threw  himself  into  the  river  Tkawus^  in 
ing  to  destroy  his  life;  but  not  being  capmUe  mt 
time  of  distinguishing  between  right  and  wrong, 
thereupon,  and  in  consequence  thereof,  be  was  drown 
and  died.^ 


Upon  the  finding  of  the  jury  in  the  aclioii»  a  Terd 
was,  under  the  direction  of  the  Judge,  entered  ibr  the 

fendan 

(«)  Mmwdmk  r.HamUr, 5 limu^G.  CM. 
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fendants;  but  leave  was  given  to  apply  to  the  Court  to        1847. 

set  aside  such  verdict,  and  enter  a  verdict  for  the  Plain-     T^"^^^^*^^ 

Dorm A V 

tiflr  for  the  amount  insured  by  the  policy  and  interest  «. 

thereon.     A  rule  nisi  to  set  aside  the  verdict  was  argued  -Borrodailb. 
in  Triniti/ Term  1842,  and  in  Easier  Term  1843,  the 
rule   was  discharged ;  the  Lord  Chief  Justice  Tindal 
having,  however,  expressed  an  opinion  in  favour  of  the 
Plaintiff. 

The  trustees  having  thus  failed  in  establishing  their 
cl^im  against  the  insurers,  endeavoured  to  establish  a 
u^ljt  against  the  estate  of  Mr.  Borrodaile^   upon    the 
covenant,   'Hhat  he  would  do   and  perform  all  such 
acLs,  matters,  and  things   as   should   be   requisite   for 
keeping   on    foot   the   policy."      This   creditors*    suit 
having  been  instituted  for   the   administration  of  the 
estate  of  William  Borrodaile  deceased,  and   a   decree 
im^e  therein  for  taking  an  account  of  his  debts,  a  claim 
ibr    a  sum  of  1000/.  and  interest  was  made  by  John 
Wiatson  Borrodaile  and  others,  as  trustees  of  the  set- 
dement.      The.  claim    was  allowed    by   the   Master; 
bat,  upon  exceptions  taken  to  his  report,  it  was,  on 
the    24th   of  November    1845,    ordered,    that  a  case 
should  be  made  for  the  opinion  of  the  Judges  of  the 
Court  of  Common  Pleas,  upon  the  question — Whether 
the  trustees  were  entitled,  under  the  covenant  contained 
m  the  indenture,  to  recover  the  sum  of  1000/.,  secured 
by  the  policy  in  the  pleadings   mentioned,  from   the 
executor  of  the  testator?    The  case  was  accordingly 
0iflde  and  argued  before  the  Judges  of  the  Court  of 
Common  Pleas,*  who  certified  their  opinion,  that  the 
trustees  of  the  indenture  were  not  entitled,  under  the 
cofeoant  therein  contained,  to  recover  the  sum  of  1000/. 
from  the  executor  of  William  Borrodaile. 

Vol.  X.  Z  The 
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1847.  The  case  now  came  on  for  consideration  opoo  tl 

^^^^^^     equity  reserved ;  and  the  trustees  of  the  settlement  d 
V.  sired  that  the  case  might  be  reconsidered  at  law. 

BORROOAILB. 

Mn  Kinderdey  and  Mr.  CamfbeU^  for  the  Plainti 
supported  the  certificate  of  the  Judges,  and  contend 
that  there  had  been  no  breach  of  the  testator's  oovttiai 
he  not  having  omitted  to  do  or  perform  any  act  reqc 
site  to  keep  the  policy  on  foot 

Secondly :  that  the  testator  was  not  responsible  fi 
an  act  done  by  him  when  in  a  state  of  mental  incapadt 

Mr.  Purvis  for  a  specialty  creditor. 

Mr.  Toller  for  the  widow. 

Mr.  Roupell  and  Mr.  Roundell  Palmer  for  the  trusta 
of  the  marriage  settlement. 

The  policy  on  the  life  of  the  testator  having  bee 
avoided  by  his  act,  his  estate  is  liable  in  damages  fc 
the  breach  of  covenant. 

A  covenant  is  to  be  construed  according  to  the  inten 
and  meaning  of  the  parties,  and  no  particular  form  o 
words  is  necessary  to  constitute  an  obligation  by  cove 
nant,  for  <^  any  words  in  a  deed  which  shew  an  agree 
ment  to  do  a  thing,  make  a  covenant.**  OmyrCs  Dig 
"  Covenant "  ( A.  2.).  {a)  If  a  party  covenant  to  do  eveij 
act  and  deed  necessary  to  preserve  a  thing,  be  is,  n^ga* 
lively,  restricted  from  doing  any  act  to  destroy  it.  Then 
are  many  cases  in  which  acts  not  within  the  letter  of  ■ 
covenant  have  still  been  held  to  be  within  its  spinr 

(a)  Vol.  iiL'p.  263.  (5th  ed.) 
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d    the.  intention  of  the  parties.     ^^If  a  man  acts  con-        1847. 
to  tiie  intention  of  the  covenant,  it  shall  be  a     ^^^^^ 
f  thoagh  he  performs  the  words  of  the  cove^  v. 

as  if  a  covenant  be  to  dehver  a  recognisance 
cancelled,  it  is  a  breach,  if  he  extends  it  be- 
tbongh  it  be  afterwards  cancelled":  Sobinson  v. 
i;(ii)    So,  if  a  brewer  covenants  to  deliver  all 
his     g^rains  for  the  cattie  of  the  Plaintiff,  and  he  puts 
ho[>^  to  them  before  delivery,  it  is  a  breach  of  the  cove- 
i^tttm^s  ^because  the  intention  of  the  parties  is  to  be  con- 
sid^sred  in  all  contracts;  and  it  was  the  intent  of  the 
P^t^^ies  here^  that  the  Plaintiff  should  have  the  grains 
^K*     Che  use  of  his  cattie,  and  they  will  not  eat  them 
wb^^Kl  hops  are  put  into  them :  so,  if  I  covenant  that  I 
will    leave  all  the  timber  which  is  growing  on  the  land  I 
"^■"^^^  upon  the  land  at  the  end  of  the  term,  if  I  cut  it 
doi^m,  though  I  leave  it  on  the  land,  it  is  a  breach  of 
™y      covenant:  so,  if  I  covenant  to  deliver  so  many 
7&r^s  of  cloth,  and  I  cut  it  in  pieces,  and  then  deliver  . 
^^  i^  18  a  breach  of  my  covenant ;  for  the  law  regards 
^^    real  and  fiiithful  performance  of  all  contracts,  and 
discountenance  all  such  acts  as  are  mfraudem  legis* 
,  in  the  case  of  the  Duke  of  Si.  Albans  v.  EUis^ 
covenanted  to  plough  &c«  the  premises,  except 
^^^  rabbit  warren  and  sheep  walk,  in  a  due  course  of 
^^^baitdry;  it  was  held  to  be  a  breach  of  the  covenant, 
^^  the  lessee  to  plough  up  the  warren  and  sheep  walk ; 
Court  considering,  that  the  object  of  the  exception 
to  **  n^^tive  the  doing  thereof;  or,  in  other  words, 
^^    agree  that  it  should  not  be  done."(i}     The  same 
f^^iiiciple  oF' looking  to  the  intent  rather  than  to  the 
words  applies  also  to  conditions;  Comyn^s  Dig. 

Omidition,''(M.  l.).(^) 

Now 

<a)  Sbr  T.  Rm/mond^  25.  (c)  Vol  ui.  p.  126.  (5th  ed.) 

<6)  16  JBoi/,  352. 
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1847.  Now  apply  the  same  principle  to  the  facts   of  C  Ve 


present  case.     The  testator^  by  the  settlement,  intend 

to  make  a  certain  provision  for  bis  wife  and  family,  ar^  d, 


V. 


BoRRODAiLE.  f^j,  ^j^j.  pmpose,  effected  a  policy  and  covenanted       to 
pay  the  premiums,  and  to  do  and  perform  all  ac?^s« 
matters  and   things   requisite  for  keeping  the  pola^y 
on   foot.      Now   what  positive    acts  can   be  refer t"^d 
to?     Not  the  payment  of  the  premiums,  for   that         ^^ 
provided  for  by  the  express  covenant.     It  must  refer      to 
the  other  acts  requisite  for  keeping  the  policy  on  fcK^  t  : 
these  are  contained  in  the  condition  for  avoiding    t^^^^ 
policy,  and  are  these :  —  The  policy  is  to  be  avoid^^"* 
1st  If  the  assured  die  upon  the  seas ;  2nd.  If  he      ^S^ 
beyond  the  limits  of  Ewope ;   3rd.  If  he  enter  ir^to 
military  service;  4th.  If  he  die  by  his  own  hand;  5^^"* 
Or  by  the  hand  of  justice ;  6th.  Or  in  consequence  of^  * 
duel ;  and,  lastly,  if  the  previous  statement  as  to  his  af^^* 
health,  or  his  declaration  be  untrue.     It  is  plain,  tl^^  ^^ 
the  whole  aim  and  intention  of  the  parties  was  to  pr^  ^' 
vide  for  the  due  keeping  on  foot  of  the  policy ;  but      ^^ 
will  be  seen  that  there  is  no  positive  act  (except  t^'^ 
payment  of  the  premiums)  required  to  be  done  to  ke^P 
the  policy  on  foot ;  but  certain  acts  are  specified,     ^^" 
the  doing  of  which   it  is  to  be  avoided.      It  is  therefc^^^ 
evident,  that  the  covenant  applies  negatively  to  tb<^^ 
other  acts,  the  infraction  of  which  will  avoid  the  poIi^J^' 
and  it  amounts  to  an  engagement  to  refrain  from  doi"^ 
them,  for  unless  it  does,  there  is  nothing  to  which  it  ^^^^ 
apply,  or  on  which  it  can  operate.     If,  therefore,  he  f^^^ 
gone  beyond  Europe^  or  entered  the  military  service^   ^^ 
done  any  other  act,  the  consequence  of  which  wo*** 
have  been  to  defeat  the  policy  and  frustrate  the  inl 
tion  of  the  parties,  he  would  become  liable  in  coveno-^ 


On  the  second  point,  they  contended  that,  by  **  ^^^^ 
luntarily  throwing  himself  into   the  river  Thames    ^^' 

tendi^^ 
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tending  to  destroy  his  life,  though  not  being  capable        1847. 
at  the  time  of  distinguishing  between  right  and  wrong,**     ^rvr^^"^^ 
tfae  testator  had  committed  a  breach  of  the  covenant;  v. 

fw  if  a  lunatic  hurts  a  man,  he  shall  be  answerable  in    Bobbodaile. 
trespass,  though  if  he  kills  him,  it  is  not  vl  felony.     On 
^^  point  they  cited  1  In&U  247.     Hawkins'  PL  Cr.  2., 
^^^xver  V.  Ward  (a),   Owen  v.  Davies  (A),  Hales  v.  Pf/- 
*^  (c),  Cliffe  V.  Sc/iwabe{d),  and  Vinei's  Abr.  (e) 

Air.  Kindersley^  in  reply. 

^^e  Master  of  the  Rolls,  after  referring  to  the 

^oumstances  of  the  case,  and  to  the  extreme  vagueness 

the  expression,    *^  capable  of  judging   right  from 

■^''ong,"  said,  the  difficulty  of  the  case  required  that  he 

oiild  give  it  bis  further  consideration. 


T^e  Masixr  of  the  Rolls.  May  a. 

It  is  said,  justly,  that  covenants  are  to  be  construed 
^cording  to  the  intent  of  the  parties,  and  then  it  is 
■"gued,  that  this  covenant  must  be  understood  negatively, 
^  if  it  had  been,  that  the  grantee  would  not  do  any 
^uing  by  which  the  policy  should  be  forfeited. 

It  does  not  appear  to  me  that  I  can  give  this  effect 
to  the  words  of  the  deed.  The  subject  of  the  settle- 
ment was  the  policy  and  the  money  payable  thereon, 
>nd  nothing  else ;  that  which  he  covenanted  to  do  he 
did;  and  there  are  not,  I  think,  words  to  which  the 
iicgative  effect  contended  for  can  be  properly  attributed. 

Froni 

(«)  Ufihart,  134.  1846.     Since  reported,  3  Mm^ 

(*)  1  »fpy,  sen.  82.  G.  *  Sc.  437. 

W  ^hwden  p.  253.  (e)  Lumtic  (G.) 

W  -Krol*atfm^,16thJiiw 
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From  the  object  of  the  settlement  and  the  worda  of 
covenant,  I  cannot  imply  an  intended  obligation  ni 
destroy  his  own  life,  or  to  pay  so  much  money  if  be 
destroy  it ;  and  I  do  not  see  any  sufficient  reason  foi 
being  satisfied  with  the  opinion  certified  by  the  lea: 
Judges. 

I  think  that  thb  case  has  been  embarrassed  bj 
terms  in  which  the  jury  delivered  their  verdict^  on 
trial  of  the  action,  and  by  which  the  parties  have  ag 
to  be  bound.  I  suppose  that  each  party  hoped  to  d< 
some  benefit,  in  his  own  sense,  from  the  ambiguity ; 
I  do  not  think  that  insanity  is  the  necessary  stat 
mind  of  a  man,  who  voluntarily  does  an  act  whid 
intends  to  do,  at  a  time  when  he  is  stated  in  gee 
terms  to  be  not  capable  of  distinguishing  between  i 
and  wrong. 

The  expression  *'  incapable  of  distinguishing  beti 
right  and  wrong  "  is  very  frequently  employed,  vdtl 
any  intention  to  suggest,  that  the  person  to  whom 
applied  is  incapable  of  distinguishing  between  right 
wrong  on  any  occasion,  on  any  subject,  or  for  any 
pose  whatever ;  and  it  is  plain,  that  a  person  may  be  i 
pable  of  judging  between  right  and  wrong  on  partic 
occasions,  without  being  insane,  either  because  he  w 
the  requisite  knowledge  and  experience,  or  wants 
soning  powers  equal  to  the  occasion,  though  c 
sufficient  to  sustain  the  character  of  a  man  of  sense 
understanding  on  ordinary  occasions,  or  on  occas 
less  difficult. 


My  opmion,  on  the  present  case,  is  however  wb 
independent  of  the  effisct  of  the  particular  verdict  or 
special  statement  in  this  case,  which  was  adopted  I 
the  verdict. 

I 
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I  do  not  think  that  the  self  destruction  of  the  testator        1847. 
made  the  trustees  of  the  settlement  creditors  entided  to       ^^^^^ 
establish  a  debt  against  the  testator's  personal  estate^  v. 

BORRODAILB* 


Feb.  8. 

BAKER  V.  SOWTER,  ^^  l^ 

T^HE  testator  R.  Hussey^  Gentleman,  by  his  will  dated  A  purchaser 
in  1829,  after  directing  his  debts,  funeral  expenses,  is  not  to  be 

and  Icfracies  to  be  paid  out  of  his  personal  estate,  devised  relieved  from 
1 .    -  .   ,       his  purchase, 

his  freehold  estates  to  trustees,  their  executors^  adminis-  merely  be- 

trators  and  assiims,  in  trust  to  pay  the  rents  to  the  ca"^'^^*'^ 
T|,  .  ®  o  *^®  irregu- 

"laintiff  Caroline  Baker  for  life,  and,  after  her  decease,  kuities  in  the 

^  trust  for  her  children,  their  heirs  and  assigns,  to  be  fh©re  w  no^^ 

conveyed  to  them  on  attaining  twenty-one ;  but  if  she  want  of  juris- 

^ould  die  without  leaving  issue,  then  to  stand  pos-  p'^tks. 

^®8sed  thereof  in  trust  for  his  two  nieces ;  and,  after  their      Real  estate 
J  .  ,  -  was  devised  to 

^^Cease^  he  devised  the  freeholds  to  their  eight  children,  and  vested  in 

*eir  heirs  and  assigns.  ^"^^  ''^ 

^  trust  for  cer- 

tain persons^ 

The  testator  died  in  1829.  XTwere 

an  infant  and 

In  1839,  this  bill  was  filed,  praying  that  the  will  ^f"°'^a°sdt 
^ight  be  established  and  the  trusts  carried  into  execu-  for  carrying 

«;  :f  4*       I  I  the  trusts  into 

^^D,  and  for  the  usual  accounts.  execution,  the 

debts  and 
lesacies  were 
By  the  decree,  made  in  1841,  the  will  was  established;  paid  out  of  the 

*nd  if  the  Master  found  that  all  necessary  parties  were  P^^*^  ®^" 

before  the  Court,  he  was  to  take  the  usual  accounts  of  any  provision 

fUp  was  made  for 
payment  of 
^e  costs  of  suit.  While  there  was  personal  estate  remaining,  and  before  tiie  facts 
1^  been  so  ascertained  as  to  make  a  sale  of  the  real  estate  proper,  a  decree  was 
in^de  for  the  sale  of  the  real  estate  for  payment  of  the  costs.  Held  that,  although 
the  decree  was  not  such  as  would  have  been  pronounced,  on  due  consideration, 
>nd  would  have  been  varied  upon  a  rehearing,  yet  a  purchaser  under  it  was  not 
Q^tled  to  be  discharged  from  his  purchase,  on  the  ground  of  irregularity,  there 
°^  00  want  of  jurisdiction  or  parties. 

Z  4 
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the  testator's  debts  &c.,  and  of  his  real  and  perso**    nal 
estate. 


By  Ills  report,  the  Master  foundy  amongst  other  thii 
that  the  debts,  funeral  expenses,  and  legacies  had  t>€ 
paid,  and  he  found  a  balance  of  ?/•  due  from  the  execuL 

By  the  decree  on  further  directions,  made  on 
2d  March  1846,  the  Master  was  directed  to  carry  on 
accounts  of  the  personal  and  real  estate ;  and  it  direo 
the  taxation  of  the  costs  and  the  sale  of  the  ^freehold 
periy^  and  of  the  leaseholds  remaining  unsold,  in  wK 
all  proper  parties  were  to  join,  and  it  reserved  furt 
directions,  and  the  payment  of  the  costs. 


Under  this  decree,  Henry  Clarke  became  the  p 
chaser  of  part  of  the  freehold  estate ;  but  findin^^ 
he  conceived,  in  the  investigation  of  the  title,  that 
proceedings  in  the  suit  were  irregular,  he  presen 
this  petition,  which  stated  the  above  facts,  and  also  t 
Caroline  ^fl/rr,  though  she  had  no  issue,  might  ^ 
have  issue,  and  that  one  of  the  children  of  the  ni^^ 
was  still  an  infant.  The  petition  also  stated,  that  ^ 
Petitioner  was  advised,  that  the  order  of  the  2d  ^M 
of  March  1846,  so  far  as  it  directed  the  said  freeb 
hereditaments  to  be  sold,  was  improper,  and  that  t-^ 
Court  had  no  jurisdiction  to  direct  the  sale  of  the 
freehold  hereditaments,  and  that,  in  consequence, 
good  title  thereto  could  not  be  made.  It  prayed  I 
the  purchaser  might  be  discharged  from  his  purchase-^ 

Mr.  Tinneijf\v\i\  Mr. //at/y^  in  support  of  the  petiti 
When  the  proceedings  in  a  suit  appear  to  be  irregub 
and  the  title  under  it  is  bad,  the  Court  will  discharge  V 
purchaser  from  his  contract,  as  in  Lechmere  v.  BrGsier{ 


or. 

the 
she 
led 

J'Ch 
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ler 
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at 
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id 

a 

^t 


(a)  2  Jac.  4-  W.  287. 
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ich  real  estate  oF  an  intestate  was  sold  under  a        184?. 
:  in  a  suit  instituted  by  a  simple  contract  creditor, 
ground  that  be  was  a  trader  subject  to  the  bank- 
IIW8,  but  which  fact  did  not  appear  to  have  been 
out,  and  the  purchaser  was  discharged  on  motion. 

e  no  necessity  For  selling  the  real  estate  appears 
.he  proceedings  in  the  suit :  there  appears  to  have 
I  balance  of  7/.  remaining,  afler  paying  all  the 
Sec,  and  an  outstanding  leasehold  property. 

authority  is  given  by  the  will  to  sell  the  real 
and  the  Court  has  no  jurisdiclion  to  sell  it  upon 
)tion  that  it  would  be  beneficial  to  the  infant : 
i  V.  Godfrey,  (a)  There  is  an  infant  interested  in 
operty,  and  children  of  Caroline  Baker  may  come 
»f,  who  will  not  be  bound  by  the  proceedings  in 
lit  It  is  therefore  impossible  for  the  purchaser 
a  valid  conveyance  of  the  property. 

.  Kinde)sley  and  Mr.  Sheffield  for  the  Plaintiffs, 
[r.  Turner  for  the  executor. 

re  irregularity  and  errors  in  the  proceedings  will 
validate  a  sale,  or  prevent  a  good  title  being  made 
the  decree.  This  was  held  to  be  the  law  in 
/v.  Godfrey^  and  is  consistent  with  all  the  previous 
ities.  The  only  thing  that  a  purchaser  has  to 
>  is,  that  the  Court  has  authority  to  sell,  and  that 
ypev  parties  are  before  the  Court. 

e  the  estate  is  liable,  in  the  first  place,  to  the  pay- 

»f  the  costs  of  suit  for  its  administration ;  and  the 

directs  their  taxation,  but  suspends  the  payment, 

It 
(a)  6  Beavan,  97. 
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it  might  have  gone  on  to  direct  payment.     The 
being  the  primary  charge,   stand  in  the  place  of  1 
debts  which  have  exhausted  the  personal  estate. 

There  is  no  suggestion  of  any  want  of  parties^  ai 
the  estate  being  vested  in  the  trustee,  the  purchas 
may  obtain  a  valid  conveyance.  In  Uqyd  v*  Joknet  | 
Lord  Eldon  says,  "  I  dare  not  say  a  purchaser  b  to 
answerable,  because  an  estate  was  directed  to  be  s(dd 
this  Court,  when  as  yet,  the  accounts  had  not  been  take 
to  determine  what  was  finally  to  be  the  charge  upon  t 
estate  to  be  sold.  It  is  the  daily  habit  of  this  Court,  I 
convenience,  to  carry  to  market  property,  which,  in 
subsequent  part  of  the  cause,  perhaps,  it  would  hi 
been  unnecessary  to  sell,  looking  at  its  own  powers  of  s 
ting  right  the  interest  of  all  parties  as  among  each  otfa 
The  Court  often  directs  real  estate  to  be  sold  befon 
can  know  the  real  situation  of  the  personal  estate." 

It  is  not  usual  to  recite  in  the  decree  the  cause 
foundation  for  the  sale  of  the  real  estate. 


Mr.  Tinneyi  in  reply.     If  the  sale  be  authorized 
the  proceedings  in  this  suit,  no  case  can  exist  in  wh 
it  may  not  be  said,  that  the  real  estate  is  wanted  for  i 
payment  of  the  costs.     The  will  directs  the   paymi 
of  the  debts  and  legacies  out  of  the  personal   estf 
the  real  estate  is  strictly  settled,  and  then  there  i 
sweeping  order,  while  personal  estate  is  still  existi 
for  the  sale  of  the  whole  real  estate.     By  proper  p 
ceeding  in  the  cause,  a  right  may  arise  by  which 
real  estate  may  be  charged  with  its  proper  share  of 
costs ;  but  it  does  not  arise  until  the  facts  are  made 
and  proved. 


(a)  9  f>«.  p.65. 
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Tke  IfASTEB  of  the  Rolls.  1 847. 

I  am  surprised  at  the  facility  with  which  it  is  sup- 
posed a  decree  for  sale  may  be  declared  to  be  of  no 
effect  at  thc^  iustance  of  a  purchaser.  No  single  autho- 
n^  has  been  produced  to  shew  that  in  a  suit  for  the 
idmbistration  of  an  estate^  in  which  it  may  appear  to 
he  necessary  to  sell  the  estate  for  the  payment  of  the 
cottSi  the  decree  for  sale  has  been  held  erroneous,  merely 
beestise  the  deficiency  of  the  personal  estate  does  not 
appear. 

I  shall  make  no  order  on  the  petition  without  further 
^^nsideration ;  and  I  am  by  no  means  disposed  to  in« 
Produce  a  new  form  of  decree,  containing  a  special 
statement  or  recital  of  the  grounds  of  the  sale. 


JTie  Master  of  tke  Rolls.  Mi^  6. 

-  This  was  aa  application  that  a  purchaser  under  the 
decree  might  be -discharged  from  his  purchase^  on  the 
ground  of  irregularity  in  the  decree. 

'  I  have  carefully  read  the  decree,  and  I  think  that  it 
tt  not  sncb  as  would  have  been  pronounced  on  due 
consideration.  The  debts  and  legacies  were  paid  out  of 
the.  personal  estate,  before  any  provision  was  made  for 
tile  payment  of  costs;  and,  although  there  were  no 
gnmnds  for  sale  of  the  real  estates,  except  to  provide 
fcr  the  costs,  there  is  not,  in  the  decree,  any  declaration 
to  that  eflbct;  nor  does  it  appear,  by  the  decree^  that  the 
ficti  were  so  ascertained  as  to  make  the  proceedings 
proper.  The  decree  would,  I  think,  have  been  varied 
upon  a  rehearing. 

If 
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If  a  purchaser  were  entitled  to  be  relieved  from*  ^'^ 
purchase  merely  because  there  were  irregularities  in  ^ 
decree^  this  application  might  properly  be  granted. 

But  there  is  no  allegation  of  want  of  jurisdiction^  9' 
of  want  of  parties ;  and,  for  the  reasons  stated  by  Lc^rcl 
Eldofi  in  Ucj/d  v.  Jqhnes  (a),  by  Lord  Redesdale  in  ZT-^^'- 
nett  V.  HamiU  (i),  and  by  Sir  William  Grant  in  Cu^  "*« 
V.  Price  (c),  I  am  of  opinion  that  the  purchaser  is 
entitled  to  be  discharged  from  his  purchase. 


I  think  I  ought  to  dismiss  tlie  application  with 

costs. 


Jon*  22> 
Feb.  1. 

Disputes  arose 
between  two 
cestui  (jtte 
trtttit  in  re- 
spect of  the 
trust  matters, 
and  the  trus- 
tee acted  as 
solicitor  for 
one.     Held, 
that  the  com- 
munications 
between  such 
solicitor  and 
cestui  que  trust 
were  not  pri- 
vilef^d  as 
against  the 
other. 


TUGWELL  V.  HOOPER. 

THIS  was  a  motion  for  production  of  document:^^ 
and  the  material  facts,  so  far  as  <hey  appeared 
the  present  occasion,  were  as  follows :  — 


On  the  marriage  of  Mr.  Hooper^  the  Defendant  M 
Gcldney  became   a   trustee  of  Hoopn's  property,  fo 
securing,  in  the  first  place,  a  debt  due  from  Hooper 
Tugijcelly  and  then  in  trust  for  Hooper  and  his  family. 


After  the  marriage,  disputes  arose  between  Hooper 
and  Tuf^well  as  to  the  amount  of  the  alleged  debt ;  and, 
in  1841,  Hooper  6\ed  his  bill  against  Tugvell  and  others, 
to  determine  the  matter  in  dispute.     Afterwards,  Tug^ 

well 


(a)  9  Vcs.  37. 

(b)  2  Sch.  4-  Lrf.  566. 


(c)  12  Ves.  p.  105. 
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fsdl  filed  thb  cross  bill  against  Hooper^  Gotdney  and 
others,  to  enforce  the  trust  and  obtain  payment  of  his 
debt  From  the  time  of  the  marriage  and  pending  the 
disputes,  and  down  to  July  ]84>2,  Goldney  acted  as 
solicitor  of  Hooper  in  the  matters. 

Goldaey^  by  his  answer,  admitted  the  possession  of 
certain  documents;  but  he  insisted  that  he  was  not 
bound  to  produce  those  which  had  passed  between  him 
vA  Hooper  while  acting  as  his  sob'citor ;  and  he  stated 
iiis  belief,  that  the  correspondence  took  place  in  his 
^racter  of  solicitor  and  not  of  trustee. 
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A  motion  was  now  made  for  the  production.' 

M'r.  Kinderdey  and  Mr.  Wray  in  support  of  the 
>notioan^  argued,  that  the  communications  were  not  pri- 
Tileg^^cl,  Goldney  being  a  trustee  for  both  parties,  and, 
as  sucrli,  acting  for  the  benefit  of  both. 

Ma-«  Turner  and  Mr.  Hardy^  corUrdf  contended  that 

the  oovnmunications  were  privileged,  having  taken  place 

belwe^^n  solicitor  and  client  after  the  disputes  had  arisen : 

Vent  \r,  Pacey  (a) ;  and  that  Goldney  had  acted  in  the 

mnUer*  in  his  character  of  solicitor  and  not  of  trustee. 

y^^*  Kifidersley  in  reply. 

Tke  Master  of  He  Rolls. 

I  cannot  help  feeling  regret  at  the  embarrassing 
5i(iiation  in  which  Goldney  has  placed  himself  in  regard 
to  tbcse  two  parties. 


A  question 


(a)  4  Run,  193. 
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A  question  has  been  raised  whether  he  was  duly  c 
stituted  a  trustee  for  the  Plaintiff;  but,  from  the  cim 
stances  of  the  case,  as  they  now  appear  before  mei  i 
the  admissions  in  the  answer,  I  think  I  am  boundy 
the  purpose  of  this  motion,  to  consider  Goldney  m 
trustee  for  both  parties.  Being  so,  it  appears  that,  al 
the  marriage,  he  became  the  solicitor  of  Hooper. 
think  he  placed  himself  in  a  situation  which  a  solid 
ought  to  avoid,  when  he  acted  professionally  for  i 
of  his  cestui  que  trusts^  between  whom  a  dispute  ni 
possibly  and  soon  afterwards  did  arise.  I  am  of  opin 
that  this  gentleman,  who  had  become  a  trustee 
two  parties,  could  not  act  separately  as  the  solicitoi 
one,  against  the  other,  having  an  opposite  interest 
claim  in  the  matter,  and  then  say,  ^^  though  I  am,  i 
have  assumed  the  duties  of,  trustee,  from  which  I  can 
recede,  yet  I  will  voluntarily  place  myself  in  and 
situation,  that  I  may  acquire  valuable  information 
my  cestui  que  trusts  in  the  matters  of  the  trust,  whic 
will  conceal  from  one  of  them." 


I  am  of  opinion,  that  in  respect  of  the  trust  matt 
he  had  a  clear  and  undoubted  duty  to  do  that  which 
just  and  equitable  between  all  his  cestui  que  trusts* 
has  no  right  to  act  exclusivelyfor  one,  but  ;<iust  res 
a  situation  of  impartiality  towards  them  all. 


The  question  now  before  me  is,  whether  a  trustee 
carry  on  communications  respecting  the  trust  mat 
clandestinely  with  one  of  his  cestui  que  trusts^  and  k 
them  secret  from  the  others.  I  have  always  wished  to 
on  the  rules  of  the  Court;  and,  whatever  be  the  rule 
tablished  by  authority,  it  is  my  duty  and  earnest  v 
strictly  to  follow ;  but  no  case  like  the  present  has  b 
cited,  where  a  trustee  has  been  acting  as  the  solic 
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fofooe  party  in  the  matter.  I  think,  under  the  cir- 
cumstances, that  there  is  nothing  to  excuse  the  trustee 
fttMn  the  production,  on  the  ground  that  he  was  the 
Viator  <tf  one  of  the  cestui  que  trusts.  I  do  not  think 
Aat  this  Court  ought  to  sanction  such  a  concealment  of 
die  bets. 
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There  is  no  imputation  on  Goldne^f  except  that  he 
uiad?ertently  placed  himself  in  a  situation  in  which  he 
could  not  do  his  du^  to  all  parties*  He  could  not 
divest  himself  of  his  character  of  trustee,  or  place  him- 
self b  the  situation  of  a  person  acting  for  one  side  only. 
I  think  that  neither  he  nor  his  client  himself  is  entitled 
to  protection. 

He  is  bound  to  produce  the  correspondence  up  to  the 
time  when  be  became  a  party  to  the  suit.  It  then  be- 
came necessary  for  him  to  protect  himself ;  and  I  think 
I  ought  not  to  order  the  production  of  the  communis 
Cations  which  took  place  between  him  and  his  solicitor 
^fter  the  institution  of  the  suit 


SPRYE  V.  REYNELL. 


June  3.  19. 


^N  this  case  the  same  point  arose  as  in  Dalton  v.  The  case  of 

^    Hayter{a)j  namely,   whether  one  of  several  De-  Hayli!^\a) 

fendants  can  move  to  dismiss  for  want  of  prosecution  isnotover- 

ttpoo  the  expiration  of  four  weeks  from  the  time  when  noidY.Ar- 

his    nold.(b) 

In  the  Ge  « 
(«)  7  JB^MNM,  586.  (b)  1  Phia.B05.  neral  Order 

^^  relating  to 

^wMil  for  want  of  prosecution,  the  expression  "  last  of  the  answers  "  means  the 
n^the  answers  of  one  of  several  Defendants  moving  to  dismiss ;  but  in  the  General 
^jg  rdatibsg  to  amendments,  the  expressions  ^  the  last  answer  "  and  **  the  last  of 
'^'^  antwera  **  means  the  last  of  the  several  answers  of  the  several  Defendants, 
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Sprvb 

0. 
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hid  own  answer  is  sufficient,  irrespective  of  the  answers 
of  the  Co-defendants. 

The  Defendant  Reynell  filed  his  answer  on  the  25th 
of  February ;  the  four  weeks  after  his  answer  was  to 
be  deemed  sufficient,  expired  on  the  25th  of  May,  and 
no  step  had  since  been  taken  by  the  Plaintiff. 


On  the  2nd  of  June^  another  Defendant  filed  his 
answer,  which  of  course  had  not  yet  become  sufficienL 

Mr,  Shapter  now  moved  to  dismiss  the  bill  for  want  of 
prosecution.  He  argued  that  this  case  was  similar  to 
Daliofi  V.  Hayta\{a) 

Mr.  Kinderslet/j  contra,  admitted  that  the  present  case 
was  similar  to  Dalton  v.  Hayier^  but  stated  that  the 
lime  to  amend  had  not  expired,  and  that  it  was  the  un- 
derstanding of  the  profession,  that  the  case  of  Dalton  v. 
Hayter  had  been  overruled  by  the  Lord  Chancellor  in 
the  case  of  Arnold  v.  Arnold,  (i) 

The  Master  of  the  Rolls. 

It  appears  that  some  misconception  exists  as  to  the 
effect  of  the  decision  of  the  Lord  Chancellor  in  Atmdd 
V.  Arnold ;  but  I  am  able  to  state,  that  the  Lord  Chan- 
cellor did  not  intend  in  that  case  to  interfere  with  the 
decision  in  the  case  of  Dalton  v.  Hayter*  (a) 

In  Dalton  v.  Hayter  (a)  I  considered  that  in  the  Order 
114.  Art.  1.  (c),  the  expression  ^^  the  answer  or  the  lost 
of  the  answers  "  meant  the  answer  or  last  answer  of  any 

Defendant 


(a)  7  Beav  586. 
(6)  1  Phiilips,  805 


(c)  Ordinei  Can.  330. 
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Defendant  claiming  a  right  to  move  to  dismiss  the  bill ; 
and  in  Dalton  v.  Hayter^  Forman  v.  Gray  {a\  anti  Ar- 
nold V.  Atnwld(b)i  I  thought  that  ^^  the  last  answer  "  and 
^  the  last  of  the  several  answers  "  in  Order  Q6.  (c),  and  in 
Order  16.  Article  S3,  (r/)  meant  the  last  of  the  several 
answers  filed  by  several  Defendants,  or  by  more  than 
one  Defendant.  On  this  latter  point  the  Lord  Chan- 
cellor agreed  in  Arnold  v.  Arnold.  In  Arnold  v.  Arnold 
I  should  have  made  an  order  similar  to  that  made  by 
the  Lord  Chancellor,  and  to  that  which  I  iiad  pre- 
viously made  in  Forman  v.  Gray^  if  the  motion  had  not 
been  to  discharge  the  order  *'  for  irregularity,"  and  if 
the  cause  had  been  attached  to  this  Court  instead  of  to 
that  of  the  Vice-Chancellor  Wisram. 


(a)  9  Betnan^  196.  and  200. 
(fi)  9  Beavan^  206. 


(c)  Ordinci  Can.  308. 
(rf)  Onlhiet  Can,  2S7. 


1847. 
Sfryb 

V. 

Revnkll. 


ALLFREY  v.  ALLFREY. 


17. 
Maf/  28. 

rpHIS   bill  was   filed,   in  September   1843,   by  the  A^^^^^J^  h1! 
-■-     yooDgest  son  of  George  Allfrey^  who  died  in  1802,  brother  took 
against  the  representatives  of  Edward  Allfrey^  his  ad-  l^^^x\o\\  and 
ministratory  for  the  purpose  of  setting  aside  a  settled  placed  him« 
account^  signed  by  the  Plaintiff  in  1825,  and  to  have  par^/»tothe 
the  accounts  of  the  intestate's  estate  taken  with  certain  '"^.f^/**^*^^ 

.  ,  cmldrcn.  One 

special  directions.  of  them  at- 

Great  tained  twenty- 
one  m  &y- 
JrM&rr  1823^  and  in  May  1825,  came  to  a  settlement  of  account  with  the  adininis- 
trmtor^  which  he  signed  and  confirmed,  and  in  January  1828,  he  received  his  share 
df  tiie  esCBte.  In  September  1843,  he  filed  a  bill  to  open  the  account.  Many  errors 
irere  shewn  to  exist  in  the  account,  some  of  the  items  of  which  appeared  to  be 
fictitious^  and  although  forty  years  had  elapsed  since  tiic  death  of  the  intestate, 
twenty  jesrs  since  the  Plaintiff  attained  twenty *one,  seventeen  years  since  the  set- 
tiement  of  the  account,  and  more  than  two  since  the  discovery  of  the  errors,  yet 
the  Court,  having  regard  to  the  nature  and  extent  of  the  errors,  the  relation  between 
the  parties,  and  the  influence  of  the  administrator  over  the  PlaintiflT,  refused  to 
limit  the  rdief  to  a  rieht  to  surcharge  and  falsifjr  the  account,  but  set  it  aside  alto- 
getber,  and  direded  the  accounts  to  be  taken,  with  special  inquiries. 

Vol..  X.  A  a 
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1847«  Great  delay  had  occurred  in  the  prosecution  of  tl 1€ 

PlaintiflP's  claims;  it  appearing,  that,  at  the  filing  of  tl       "^ 
bill,  forty  years  had  elapsed  since  the  death  of  the  ii 
testate;  twenty  years  since  the  Plaintiff  attained  twent; 
one;  seventeen  years  and  upwards  since  the  aocoa 
had  been  signed  by  him ;  nine  years  since  the  death 
Edward  AUfrey^  the  administrator ;  and  two  years 
a  quarter  since  the  admitted  discovery  of  the  allegr-. 
errors  in  the  settled  account 

Under  these  circumstances,  the  first  discussion  w^ 
whether,  in  consequence  of  the  laches  and  all^;ed 
quiescence  of  the  Plaintiff,  he  was  entitled  to  relief^ 
all ;  and,  secondly,  whether  the  Court  would  set  as5.  ^ 
the  settlement  of  the  account  altogether,  or  merely  K^^  ^ 
liberty  to  surcharge  and  falsify. 

The  material   facts  are   fully  detailed  in  the  juc^^- 

ment  of  the  Court 

Mr.  Kindersley  and  Mr.  Bosch  for  the  Plaintiff 

Mr.  Turner,  Mr,  Boupell,  and  Mr.  W.  H.  Clarke   *f 
the  executors  of  Edward  Allfrey,  the  administrator* 

Mr.  Law  for  other  members  of  the  family,  who  ^^ 
claimed. 

Mr.  Kindersley  in  reply. 

The  cases  referred  to,  were  Vernon  v.  Vemiry  C 
Walker  v.  Symonds  (6),  Braamell  v.  BrawneU  (c),  Wedd^ 
bum  V.  Wedderbum  (rf),  Hanbury  v.  Kirkland[e\  DoC 

(a)2Atk.\\9.  (^  2  i^Mf^  722.,  and  4f 

\b)  3  Swan.  1.  ^  Or.  41. 

^  (c)  2  Bro.  C.  C.  ^2.  (e)  3  Stmom,  265. 
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▼•  Som€${a)^  Goldsmid  v.  Galdsmid  {b)y  Edwards  v.  Mey^  1847. 
ricJt{c\  Siarien  y.  Bartholomew  {d)^  Executors  of  (yMalley 
▼•  .Xarl  lAtean  (e)^  Adams  v.  Clifton  (g),  Charter  v.  Tre^ 
^>^fyan{h)j  3  &  4  fF.  4  r.  27.  §§  25,  26-,  Tl/mer  v. 
Gomeyii),  Scott  v.  Jlfi7«^  (*),  Millar  v.  Crai^  (/),  i?o6^r^5 
V.  Ttmstatt  (m),  Champion  v,  i2ig^  (n),  Gregory  v. 
Grr^gory  (o),  Bawley  v.  Adams  {p\  and  see  PortlocJc  v. 


74^  Master  ^M^  Rolls  reserved  bis  judgment. 


7^^  Master  q^^^  Rolls.  jlfo^  28. 

This  bill  is  filed  by  William  AUfrey^  one  of  the 
children  and  next  of  kin  of  George  AUfrey,  deceased, 
^S^inst  the  executors  of  Edward  AUfrey^  deceased,  who, 
'■>  Ills  lifetime,  was  the  legal  personal  representative 
^^  George  AB/reyi  and  against  the  other  surviving 
-hilcJren  of  George  All/rey,  and  the  representatives  of 
^^s  widow,  and  of  one  of  the  children  who  is  dead. 
'^  Forays  that  an  alleged  settlement  of  account  between 
^^  Plaintiff  and  Edward  AUfrey  may  be  declared  to  be 
**^ct1id;  and  that  accounts  may  be  taken  of  the  per- 
'^^^  estate  of  George  AUfrey  possessed  by  Edward 
'^^fi'afj  and  of  the  application  thereof;  and  that  it 
^'^y  be  ascertained,  what  balances  were  in  the  hands 
^  Edward  AUfrey  at  the  end  of  every  half  year  after 
^  expiration  of  the  first  year ;  and  that  the  estate  of 

Edward 

(a)  £  MyL  4r  K.  655.  (/)  6  Beavan,  433. 

{h)  1  Swan.  211.  (m)  4  Hare,  257. 

(e)  2  Hare^  60.  (n)  1  Rutt.  4*  M,  539.,  and 

((d)  6  Beaioan^  143.  Tandyn,  421.,  affirmed  by  Lord 

(e)  2  Con.  4*  Law,  180.  CoUenham,  20th  of  March  1840. 

(f)  1  Sust,  297.  (o)  Sir  G.  Cooper,  201. 
(I)  1 1  a.  4-  J^  714.                     (p)  7  Beavan,  395.  546. 
($)  5  Beavan^  515.                           (q)  1  ifoiv,  594. 


(i)  5  Beavan,  215. 


ila  2 
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Edward  Allfrey  may  be  charged  with  interest  on 
balances,  and  with  the  stock  that  might  have  been  p 
chased  therewith,  and  for  further  relief. 

It  appears,  that  George  Allfrey  died  intestate  on  I 
2Sd  of  April  1802,  leaving  a  widow  and  five  childn 
and  also  his  mother  Margaret  and  his  brother  Edwa^* 
surviving  him.     The  children  were  all  infants,  and 
Plaintiff,  who  was  the  youngest,  was  not  born  till  so 
months  after  the  intestate's  death,  {a) 

The  widow,  having  renounced  the  administration 
her  deceased  husband's  personal  estate,  the  brotl 
Edward  AUfrey^  on  an  allegation  (for  which  there  is 
excuse),  that  the  intestate  died  without  parent  or  cit  i 
and  that  he  was  sole  next  of  kin,  obtained  administ:i: 
tion  to  be  granted  to  him ;  and  the  intestate  having  d  i 
seised  of  certain  real  estate,  of  which  the  Plaintiff^ 
youngest  son,  was  customary  heir,  Edward  AU/i^eif  pi' 
cured  himself  to  be  nominated  guardian  of  the  Plaint.  >» 
in  the  Court  of  the  lord  of  the  manor,  and  procured  t^^ 
Plaintiff  to  be  admitted  tenant:  and  it  is  admitted,  tl"»  ^^ 
Edward  Allfrey^  though  not  legal  guardian  of  the  int^=^^' 
ate's  children,  took  upon  himself  the  office  of  administ^^  ^* 
ing  the  estate  of  the  intestate,  and  acted  as  a  par^^'^^ 
and  (as  it  is  said)  kind  protector  towards  the  Plain 
and  his  brothers  and  sister  during  their  respective 
norities.  And  particularly,  as  to  the  relation  betw 
Edward  AVfrey  and  the  Plaintiff,  the  Defendants, 
executors,  say,  that  Edward  All/rey  was  the  uncle  of 
Plaintiff,  and  was  a  kind  and  affectionate  uncle,  i 
acted  towards  him  as  a  father,  and,  therefore,  they 
lieve,  that  Edward  Allfrey  had  acquired  over  the  Pla 
tiff  such  fair  and  proper  and  legitimate  influence 

rela 

(^n)  2oih  September  1802. 


i 
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'^lative  of  the  kind  and  character  in  which  lie  stood  to 
^e  Plaintiff  would  naturally  acquire ;    but,  they  add, 
Aofie  othefy  and  certainly  no  undue  or  improper  in- 
fluence 


1847. 


from  these  admissions,  and  from  the  facts  of  the 
I  consider  it  to  be  established,  that  Edward  AUJrey 
stood  in  loco  parentis  towards  the  Plaintiff. 

JSdward  AUfrey  managed  and  dealt  with  the  property 
as  he  thought  fit ;  he  kept  certain  accounts,  which  have 
been  produced,  and,  as  the  Defendants  say,  made  occa- 
sional distributions  or  investments  of  the  balances,  from 
time  to  time  in  his  hands,  and  as,  or  some  time  after, 
the  children  of  the  intestate  attained  their  ages  of  twenty- 
one  years,  be  came  to  settlements  of  accounts  with 
them. 


Ceorgef  the  eldest  son,  attained  the  age  of  twenty-one 
years  in  November  1819,  and  Edward  Allfreyy  the  ad- 
>^inistrator,  came  to  a  settlement  with  him  in  February 
^B20.  Maty^  the  daughter,  attained  twenty-one  in 
^Snuny  1821,  and  the  administrator  came  to  a  setde- 
>>ieDt  with  her  in  April  1825.  The  second  and  third 
***»!«,  who  are  twins,  attained  twenty-one  in  Jtdy  1822, 
-^^c  administrator  settled  with  Jo/m  in  Jufie^  and  with 
^^rsard  in  July  1 823. 

"Xhe  Plaintiff  attained  his  age  of  twenty -one  years  in 

^^^3^tember  1823,  and  on  the  7th  May  1825  (being  about 

*    »^onth  after  the  settlement  with  Mary)y  the  Plaintiff, 

**   fce  says,  at  the  dictation  of  Edward  Allfin/,  wrote  in 

**^^  of  the  books  of  account,  and  at  the  end  of  that  part 

it  which  contained  the  account  with  the  Plaintiff, 

*^^winga  balance  of  17/.  125.  in  favour  of  the  Plaintiff, 

^^emorandum  in  these  words :  — 

Aa  S  "Having 
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^*  Having  bad  a  satisfactory  investigation,  and 
the  addition  of  the  foregoing  account,  as  well  as 
administrator's  general  account  of  the  eflects  of  my 
ceased  parent,  I  do  hereby  confirm  the  same  and 
above  balance  of  17/.  125.  this  7th  May  1823.'' 


This  memorandum,  which  was  written  in  the 
own  hand,  was  also  signed  by  him,  and,  on  the  11th 
January  1828,  the  Plaintiff  received  from  Edward  Att^ 
the  sum  of  17/.  125.,  as  for  the  same  balance  of  aocoim 


Edward  AUfrey  died  in  June  1834,  and  the  Defendi^'s 
Margaret  Allfrey^  his  widow,  Robert  JUfirey^  his  9^ 
and  George  Allfrey^  the  Plaintiff's  eldest  brother,  are 
legal  personal  representatives.  The  Defendant  Gec^ 
Allfrey  has  also  become  the  legal  personal  representaes 
of  the  intestate,  the  father  of  himself  and  the  PlaintiflB 


The  Plaintiff  is  a  barrister,  and  he  says,  that  ab« 
two  or  three  years  before  the  filing  of  the  bill,  he  Ym 
occasion  and  was  allowed  to  examine  the  accounts  whS 
had  been  kept  by  Edward  AUfrey  of  the  estate  of  GeoM 
AUfrey^  and  that  during  the  examination,  he  discovefr* 
many  errors,  not  only  such  as  might  be  attributed 
accident,  but  also  errors  of  such  a  nature  as  to  manifi 
intentional  misrepresentation  and  fraud,  and  shewi^ 
frequent  applications  of  the  intestate's  estate  to  his  o#" 
use.  He  requested  the  executors  to  do  him  right 
do  not  find  that  the  executors  improperly  withheld  it 
accounts,  and  they  seem  to  have  been  willing  to  corre>> 
apparent  errors,  but  they  did  not  agree  to  aflbrd  redrew 
to  the  Plaintiff  to  the  extent  he  required,  and  conae 
quently,  this  bill  was  filed  on  the  5th  September  184S 
more  than  seventeen  years  after  the  account  was  signed 
more  than  nine  years  after  the  death  of  Edward  Alffr^ 
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^^  between  two  and  three  years  after  the  Plaintiff  be« 
•ware  of  the  errors  in  the  account 


Tbe  Defendants,  the  executors,  relying  on  the  settled 
aooont,  have  admitted  such  errors  as  would,  in  my 
piiuoo,  have  entitled  the  Plaintiff  to  surcharge  and 
Jsify  tbe  acooont,  if  it  had  been  duly  settled ;  but  the 
taintiff  insists,  that  he  is  not  bound  by  the  account 
;alL 


184.7. 


There  is  not,  and  cannot  be,  any  evidence  of  the  cir- 
timstances  under  which  the  Plaintiff  wrote  the  memo- 
uidum  at  the  foot  of  the  account;  but,  looking  at  the 
sktion  which  subsisted  between  Edward  AUfrey  and 
i€  Plaintiff,  and  at  the  errors  which  appear  in  the 
cconnt,  I  think  that  the  settlement  cannot  be  sup- 
>orted.  The  errors  are  very  numerous,  many  of  them 
ucb  as  may  have  been  accidentally  or  inadvertently 
uule,  without  any  intention  of  misrepresentation  or  con- 
^Bient,  and  they  are  not  all  on  the  same  side  of  the 
cooudL  But  the  accounts  contain  several  entries  which 
^  merely  fictitious,  such  as  may  by  possibility  have 
^^  made  without  fraudulent  intention,  but  which  are, 
^  fin^t,  misrepresentations,  wilfully  made,  perhaps  with 
ie  view  of  accounting  for  what  would  or  might  have 
^%  due,  if  certain  acts  had  not  been  done,  but  also 
ith  the  view  of  concealing  those  acts,  and  the  true  state 

the  account  at  the  time  when  the  entries  were  made ; 
^  this  is,  in  my  opinion,  proved  to  have  been  done  to 
'^  an  extent,  that,  whatever  the  intention  may  have 
^O,.  I  think  that  the  accounts  must,  in  the  contem- 
^ion  of  this  Court,  be  deemed  to  have  been  fraudu- 
^tly  kept.  But  I  am  further  of  opinion,  that,  having 
S^rd  to  the  relation  between  the  parties,  accounts  such 

tliese  could  not  be  finally  settled  by  such  a  memo- 
*Hlam  as  this. 

Aa  ^  Tbe 
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Allfrey 

V, 

Allfret. 


The  accounts  contain  many  and  important  erroi 
which  must  have  been  known  to  Mr.  Edward  AUfn 
himself.  If  he  intended  his  nephew,  to  whom  he  ha 
acted  as  a  parent,  and  over  whom  he  had  a  parent's  ii 
fluence,  to  excuse  those  errors,  he  ought  not  only  I 
have  particularly  called  them  to  his  attention,  but  oagb 
for  his  own  protection,  to  hare  taken  care  to  presen 
evidence  that  they  were  called  to  his  attention,  ar 
examined  or  known  by  him,  before  he  signed  the  la 
morandum.  A  settlement  of  account  containing  su^ 
errors  and  between  parties  so  related  cannot  be  deem^ 
binding,  without  much  better  evidence  of  the  facts  tba 
is  afforded  by  parties'  signature  to  a  memoranda 
expressed  in  such  general  words  as  are  found  in  tl 
case. 

The  errors  which  are  contained  in  the  accounts  < 
pear  to  me  to  shew  sufficiently  that  the  memoranda 
notwithstanding  tiie  words  in  which  it  is  expressed,  ^ 
not  written  and  signed  after  an  investigation  of 
accounts,  or  otherwise  than  under  the  direction  < 
influence  of  Edxva?'d  Allfrey. 


I  consider  that  the  influence  of  Edward  Aiyrey  m 
have  subsisted  at  the  time  when  the  memorandum  ^ 
signed,  and  at  the  time  when  the  balance  was  paid,  < 
afterwards ;  and  that  influence  appears  to  me  to  acco 
for  the  acquiescence  for  so  long  a  period,  even  un« 
the  circumstances  which  he  has  admitted.     The  pB 
cular  errors  seem  not  to  have  been  discovered  till 
time  which  is  alleged  by  the  Plaintiff;  and  it  does  ' 
appear  that  he  could  have  examined  the  account  in 
lifetime  of  Edward  Allfrnjy  even  if  he  had  desired  to 
so ;  and  though  it  may  be,  and  probably  is  true  as 
Defendants  say,  and  as  their  conduct  seems  to  evin 
that  if  he  had  asked  them  for  an  inspection  of  the 
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counts,  they  would  have  given  him  the  opportunity  of 
in^ting  them,  yet  the  omission  to  ask  for  them,  in 
(be  circumstances  of  this  case,  is  no  evidence  of  laches; 
and  there  seems  no  reason  to  impute  to  the  Pl&intifF 
any  knowledge  of  the  errors  upon  which  his  claim  is 
iboDded,  till  the  time  and  the  occasion  which  he  has 
stated. 


1847. 


Allfrbt 

V. 

Allfrbt, 


There  are  circumstances  in  the  case  which  make  it 
probable,  that  the  Plaintiff  has  formed  a  very  exagger- 
ated notion  of  the  amount  of  benefit  which  he  is  likely 
to  derive  from  this  suit,  and  it  would,  probably,  be 
inuch  for  his  benefit  to  put  an  end  to  this  litigation  on 
i^sonable  terms ;  but  I  think  that  he  is  entitled  to  a 
declaration,  that  he  is  not  bound  by  the  settlement  of 
accounts  with  Edward  Allfrej/ ;  and  that  the  usual  ac- 
counts ought  to   be   taken   of  the   personal  estate  of 
('^orge  Allfi'fy  possessed  by  Edward^  and  of  its  appli- 
^tion.     And  that  the  Master  should  enquire  and  state, 
*hat,  if  any,  balances  of  the  estate  of  George  were  in  the 
oands  of  Edward  at  the  end  of  each  year  after  the  death 
^^George^  with  a  view  to  the  consideration,  hereafter,  of 
*hat  may  be  proper  to  be  done,  with  respect  to  interest 
^^    the  profits  arising  from   the  employment  of  such 
'^lonces.     I  think  that  the  Master  ought  to  have  leave 
^  state  special  circumstances,  and  particularly,  that  he 
^^ght  to  be  at  liberty  to  state,  whether  there  is  any,  and 
^liat,  difficulty  in  taking  the  accounts  arising  from  the 
'^T>se  of  time  and  loss  of  evidence  and  documents,  {p) 
^  Mrlher  directions  and  costs  must  be  reserved. 


CO  S^  Morgan  v.  Lewes,  4 
•^ow,  p.  48. ;  Turner  v.  Comey, 
**   -^eavan,  515. ;  MUlcr  v.  Craig^ 


6  Beavan,  p.  444. ;  Bowleg  v. 
Adams,  7  JBcauan^p.  415. ;  In  re 
JValtt,7  Beavan,^0\. 
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Julif  B,  9.  26. 


KILNER  V.  LEECH,  (a) 


In  a  marriage   rTlHE  principal  question  in  this  case  arose  upon    i 
^uUimate  construction  of  a  settlement  made  upon  the  nn 

limitation  of  a  riage  of  John  Allen  and  Lady  Frances  Turner , 
by  the  hus-      ^^^  ^^  September  1806. 


band  was, 
**  for  his  next 
of  kin  or  per- 
sonal repre- 
sentatives in  a 


m  sucn   manner, 
should  by  deed  or  will  appoint,  and  in  default  of  s 
appointment,    in  truster  the  next  of  kin  or  perso'* 
representative  of  the  said  John  Allen^  in  a  due  course 
administration  accorditig  to  the  Statute  of  Distributions. 


Certain  sums  of  stock  belonging  to  Lady  Fran€T* 
and  a  sum  of  5000Z.  four  per  cents,  belonging 

due  course  of  Mr.  Allen^  were  transferred  into  the  names  of 

iSiSj'to  "  ^"  ^^"^^  ^^*'  M^-  ^^^^  ^"""8  ^^'^  •^f^  «"^  ^^^^  ^^^ 

the  Statute  Frances,   if  she  should  survive  him,  for  her  life, 

tions."  There  ^^^^^  ^^®  death  of  the  survivor  for  the  children  of 

was  a  similar  marriage,  if  there  should  be  any.     But  if  there  shc^ 

limitation  ,  i  -u      r    i  •  t  i 

mtOaiiM  mu-  be  no  child  of  the  marriage,  the  trustees  were  to  n 

ten^^ofthe  j^g  5000i.  4?  per  cents,  (beinc  the  sum    brought  i 
fund  provided  "^  \         n  o 

by  the  wife.  settlement  by  Mr.  Allen),  in  trust  for  such  persons,  e 

The  Court,  f^^,   g^^jj  interests  and  in  such   manner,  as  Mr. 

rejectmg  the 

claims  of 

the  husband's 

executors 

and  of  his 

residuary 

legatee,  and 

excluding  his 

widow,  held,  »      i  r    i      #•    i  -i  i 

that  the  next        ^n  default  of  children,  the  trustees  were  to  hold 

**  ttled^t'^^h  ^""^^  brought  into  settlement  by  Lady  Frances^  u; 

fund  provided  trust  for  such  persons,  and  for  such  interests,  and 

band^   "*"  ^^^^  manner  and  form  as  Lady  Frances,  notwidistan 

The  ex-  ing  her  coverture,  should  by  deed  or  will  appoint ;  an 

"  [Personal  re-  '"  default  of  appointment,  "  in  trust  for  the  next  of  k 

presentatives" 

and  '*  legal 

represent-  (<z)  Heported,  on  another  poiqt,  7  Beavan,  208. 

atives  "  have, 

in  some  cases  b^n  held  to  be  of  identical  meaningi  but  they  are  Qot  necessarily  so. 


€o 


d 

e 
Id 
Id 
«o 

d 


h 


CASES  IN  CHANCERY^  S6S 

personal  representative  of  Lady  Frances  in  a  due  1847* 

ise  of  administration  according  to  the  Statute  of  Dis-  7^^^^ 

Dtion.  9. 


LiBCB. 


lie  marriage  took  eSectf  but  there  was  no  child* 
Jllen  died  in  1825,  without  having  made  any  ap* 
tment  of  the  SOOOL  4  per  cents,  which  he  had 
igbt  into  settlement;  but  by  his  will  he  gave  his 
luary  estate  upon  trust  for  two  charities, — the  Re* 
for  the  destitute,  and  the  Asylum  for  the  blind, 

BMly  Frances  survived  her<husband,  and  the  Plaintiff 
lis  suit  represented  his  sole  next  of  kin.  Under  these 
UDStances  the  question  in  the  cause  related  to  the 
t  of  the  ultimate  limitation  of  thb  sum  of  SOOOL, 
h  was  claimed, 

t»  By  the  executors  and  legatees  of  Mr.  jUkn^  as 
ed  to  his  executors,  and  applicable  as  part  of  his 
ral  personal  estate. 

idly.  By  the  Plainti£^  as  representing  the  sole  next 
n  of  Mr.  Allen,  and, 

lly.  The  representative  of  the  wife  claimed  to  be 
led  to  share  with  the  next  of  kin,  as  one  of  the 
>ns  amongst  whom  distribution  would  be  made 
*r  the  statute,  in  case  of  intestacy. 

[r.  Turner  and  Mr.  Rogers,  for  the  next  of  kin,  ar- 
I,  that  the  plain  intention  of  the  settlement   was^ 

the  respective  fortunes  of  the  husband  and  wife 
lid,  in  default  of  children,  revert  to  the  settlor  and 
)r  her  family  exclusive  of  the  other,'  and  that  such 

the  effect  of  the  limitation.  That  the  expression 
xt  of  kin,  or  personal   representatives"    was  not 

alternative, 
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1847.  alternativei  but  substitutional  meaning,  that  the  iiezt< 
kin  living  at  the  decease  of  the  husband  should  tak 
but  if  any  died  before  the  death  of  the  wife  ^who  w 
entitled  for  life,  his  personal  representatives  should  tal 
his  share  by  way  of  substitution. 

That  the  widow  could  not  take  under  a  limitation 
her  husband's  next  of  kin :  Cholmondeley  v.  Lord  At 
Imrion.  {a) 

Mr.  Tinney  and  Mr.  Malins^  for  the  charitieSf  i 
gued|  that  the  fund  formed  part  of  his  personal  estat 
and)  as  such,  passed  under  the  residuary  gift  contain 
in  his  will.  First)  because  of  the  two  altemativi 
<^  next  of  kin  or  personal  representatives,"  the  lad 
prevailed ;  and  the  executors  took  in  trust  for  the  i 
siduary  legatees ;  or,  secondly,  because  the  limitation  w 
void  for  uncertainty)  and  then  the  fund  reverted  to  tl 
husband  unfettered  with  any  trust,  and  passed  und 
his  will  to  die  charities. 

Mr.  RoupeU  and  Mr.  Miller  supported  the  claim  • 
the  charities.  They  cited  AUeii  v.  Thorp  (i),  Meryt 
v.  Colletl  (c),  Cholmondeley  v.  Clinton,  {d) 

Mr.  Wray^  for  the  Attorney-General)  supported  tb 
same  construction. 

M  r.  Kindei'sley  and  Mr.  R.  Palmer  for  the  repre 
sentatives  of  the  widow,  argued,  that  the  limitation  wi 
not  invalid  ;  that  the  words  were  in  the  alternative  b 
cause  the  parties  had  regard  to  the  two  events,  firsts 
the  wife  predeceasing  the  husband,  and)  secondly^ 

ti 

(a)  6  Beavm,  86.  .  (c)  8  Beavan,  386. 

(A)  7  Bcavan,  72.  i  (rf)  2  Jac,  4-  IT.  p.  83* 
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ber  surviving;  and  that  the  intention  of  the  parties,  and 
the  effect  of  the  settlement  was,  to  limit  the  fund  to  those 
persons  who,  in  the  event  of  an  intestacy,  would  become 
entitled  to  the  settlor's  personal  estate  under  the  statute, 
and  that,  therefore,  the  widow  was  entided  to  a  moiety. 

They  admitted  that,  under  a  gift  *'to  the  next  of  kin," 
simpliciteTj  the  wife  could  not  take,  but  said,  that 
was  not  the  case  here,  where  those  words  were  coupled 
with  others  of  more  extensive  import ;  and  they  pro- 
duced the  decree  in  Cotton  v.  Cotton  (a),  to  shew  that, 
under  the  words  ^*  legal  representatives,"  a  widow  had 
''eei]   held  to  take  her  share. 


S65 
1847. 


KiLNBR 

Leech. 


".  Turner i  in  reply. 


le  following  cases  were  referred  to  during  the  ar- 
gunr^^nt :  —  Bailey  v.  JVrig/U  (6),  Garrick  v.  Lord  Cam-- 
^^^  C«^)>  Pliillipz  V.  Garth  (d),  Atkinson  v.  Baker  (e), 
^^^^^992ondelejf  v.  Lord  Ashburton  (g).  Cotton  v.  Cotton  (/i), 

Worselejf 


V«3  2  Beavan^  67. 

TRACT  FROM  DbCRBB. 


is  Lordship  doth  declare, 

^^  t^e  parties  who  would  have 

^^*^  entitled  under  the  Statute 

^     *^^i«tribution8  to  the  personal 

•'^'^t^    of    Joseph    Cotton    the 

^^**8cr,   the   testator   in    the 

^^'^ing^  of  this  cause  named, 

.   ^^  had  died  intestate,  are  en- 

V^^  to  the  sum  of  2243/.  5i.  2d. 

^H^ieathed  by  JoAn  Lhyd,  the 

.    ^•tor   in    the  petition  racn- 

^^ed,  to  the  said  Joseph  Cotton 

<)is  l^al  representatives.  And 

.    appearing,  by  the  proceedings 

this  cause,  that  he  left  Anne 


Maria  Cotton^  his  widow,  and  the 
PidintiflTs  and  Defendants  Joseph 
Alexander  Cotton^  &c.,  his  nine 
children,  him  surviving,  his  Lord- 
ship doth  declare,  that  the  said 
Aime  Maria  Cotton^  widow,  is 
entitled  to  one-third  part  of  the 
said  sum  of  2243/.  5f.  2(/.,  and 
that  the  said  nine  children  are 
entitled  to  the  two-third  parts 
thereof  in  equal  shares."— Reg. 
Lib.  A.  1838,  fol.  1509. 

(b)  18  Vesey,  49. 

(c)  14  Ves.  372. 

(d)  3  Bro,  C.  C.  64. 
(0  4  Term  R.  229. 
(g)  6  Beavauy  86. 
(ft)  2  Beavan,  67. 


see 
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Worseley  v.  Johnson  {a)^  Long  v.  Blactatt{b),  Sanderi 
V.  Franks  (c\  Btdrner  v.  Jay  (if),  Daniel  v.  Dudley  {e\ 
Smith  V.  Dudley  (g\  Scott  v.  Moore  {h\  Saberton  v. 
S&^^&  (0»  Attorney-General  v.  Mai  tin  {k\  Jennings  v. 
GalUmore  (/),  Lowndes  v.  S^o;/^  (m)»  Godsal  v.  fT^  (n), 
fFiVAy  V.  Mangles  {o)i  Watt  v.  fVatt{p),  HoUowqy  v. 
Clarkson  {(j)y  Pearce\.  Vincent{r\  Jenkins  s.  GaKer{s\ 
Atkinson  v,  2?a*er  (/),  Nichols  v.  Savage  («),  Pric^  v. 
Strange  {x)^  Bridge  v.  >f&&^  (^),  Walter  v.  Af oibn  (2)^ 
£ao/A  V.  Vicars  {aa\  Baines  ▼.  O//^  (M),  Bobinson  v. 
S^'M  (cc;,  Jff'n/on  v.  fTraf/A  (lif),  Seiferth  v.  Bai/- 
'^am  (^tf),  Pilkington  v.  Wilson,  {gg) 


The  Master  ^/^  Rolls. 

This  is  an  extremely  doubtful  case.  I  must  carefully 
consider  not  only  the  sentence  so  often  referred  to,  but 
every  expression  in  the  settlement,  and  see,  on  the 
whole,  which  construction  ought  to  prevail. 


(a)  3  Atk.  758. 

(b)  3  Vet.  486. 

(c)  2  Mad.  147. 

(d)  4  S&mont,  48.  and  3  Myl. 
4-  K.  197. 

(0  1  PAi^  1. 
(g)  9  iStmoiu.  125. 

(h)  USmoru,35. 

(t)  1  i^iMf.  <f>  JIfy.  587. 

(i&)  2  PkUl^,  64. 

(0  3  r^riey,  146. 

(m)  4  r^ty,  649.,  cited  in 
Elmtleif  V.  Fotiiig,  2  A/y/.  4"  -^ . 
794. 

(n)  2  ITimi,  99. 

(0)  4  Beavan^  358.  and  10  CI. 


TTie 

(p)  3  Vetey,  844. 

(9)  2  ITaiv,  p.  524. 

(r)  2  JIfy.  <^  J:  800.  and  2 
Keen^  230. 

(s)  2  Cb%.  537. 

(0  4  Term  Rep.  229. 

(u)  Referred  to.  18  r«^.52. 

(x)  6  iKfa</.  159. 

(5f)  3  Bro.  C.  C.  S24. 

(s)  6  iSbioiw,  14a 

(aa)  1  Colfy.  6. 

(65)  1  3i>/.  <^  J:  465. 

(c<?)  6  iSSmoftf,  47. 

Idd)  13  Smumi.1^ 

(ee)  9  J7«av.  370. 

(gg)  r.C.Ki^gkiBr9i€e,25^ 
oi  January  1847. 
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Z^he  Master  of  the  Rolls. 

X  think  it  clear,  upon  the  authorities,  that  the  executors 
of  IMr.  Allen  have  no  claim.  The  only  question  is, 
inrh^cher  the  wife  was  entitled  to  share  with  the  next  of 
kifm  ;  and  I  am  of  opinion  that  she  was  not. 


1847. 


XJpon  the  construction  of  the  settlement,  I  think, 
tha^  in  the  event  whieh  happened  of  there  being  no 
cliild  and  no  appointment,  and  independently  of  the 
ultimate  remainder,  it  was  intended,  that  the  sum  which 
the  husband  brought  into  settlement  should  revert  to 
his  family  or  next  of  kin  ;  and  that  the  sum  brought  in 
by  the  wife  should  revert  to  her  family  or  next  of  kin. 
To  answer  that  intent,  it  would  be  necessary,  that  each 
should  lose  the  interest  which  the  marriage  gave,  in 
that  which  before  the  marriage  was  the  property  of  the 
other,  that  the  husband  should  give  up  the  interest 
'^^hicli  the  law  would  give  him  in  his  wife's  property  by 
▼ii*tuc  of  his  marital  right,  and  that  the  wife  should  give 
"P  the  interest  which  the  law  would  give  her  in  her 
"^^l>and's  property  on  his  death  intestate.  Such  must, 
<^  It  seems  to  me,  be  considered  to  be  the  general  in- 
t^^t  of  the  settlement  independently  of  the  ultimate 
limitations. 


T'he  words  **  next  of  kin  "  in  the  ultimate  limitation 
oo  xx^i  include  the  wife ;  but  it  was  argued,  and  very 
^Y'%   that  the  words  personal  representative  may,  and 
that  each  alternative  in  the  words  "  next  of  kin  or  per- 
^nal   representative"   might  have  its  application  ac- 
cording to  the  event :  the  words  **  next  of  kin  "  being 
applicable  to  the  event  of  the  wife  not  surviving,  and 
the  words  ^^ personal  representative"  being  applicable 
to  ^t  event  of  the  wife  surviving;  but  I  think  that  such 

a  coo* 
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a  construction  would  be  at  vArinnce  with  that  whicfrm    I 
conceive  to  be  the  general  intent  of  the  settlement. 

The  case  was  argued,  as  if  the  expression  ^^persoinal 
representative "  had  necessarily  the   same  meaning     as 
the  expression   *Megal  representative;"  and  there    txre 
several  cases  in  which  the  expressions  have  been   held 
to  be  of  identical  meaning;  but  I  do  not  think  that  tl^ey 
are  necessarily  so,  and,  taking  the  whole  of  this  set.t.1e- 
ment  into  consideration!  it  does  not  appear  to  me,  tliat 
I  ought  to  adopt  the  argument  for  the  widow. 


m- 


^^  Personal  representatives  "  has  been  held  not 
elude  the  husband,  and,  although  he  would  take  nock^^^S 
under  the  statute  referred  to  in  the  limitation,  yet,  as   tbe 
words  "  according  to  the  Statute  of  Distributions  "  nr»  ig^^^ 
have  had  their  office  and  effect  without  including     ^^ 
widow,  but  with   reference  to   distribution  by  r-^*^'^ 
sentation  amongst  the  next  of  kin,  I  think  that  they 
not  the  effect  of  extending  the  meaning  of  **  per^ 
representative"  so  as  to  make  the  expression  incl  •^ 
the  wife. 


Juguit  2. 


Petition  to 
tax  a  bill  of 
costs,  paid 
>fithout 
pressure,  nine 
days  afler  its 
delivery,  dis- 
missed mih 
costs. 


In  re  DREW. 


npHIS  was  a  petition  for  the  taxation  of  a  bill  of 
•*-    which  had  been  paid. 


The  bill  in  question  was  incurred  in  the  preparat^ 
of  a  lease,  granted  by  clients  of  the  solicitors  to  the 
tioners.    The  bill  amounted  in  the  whole  to  16/.  85. 
and  was  paid  on  the  SOth  o(  June  last;  and  the  petit 


^ts, 


on 

ti- 

^n 
or 


Bagshawe,  in  support  of  the  petition. 

TAringf  cmircU 

BagsAcncef  in  reply. 

e  Drake  {a)  and  In  re  Hatrison  (i)  were  cited. 

The 

JBcttvan,  123.  (b)  10  Beavan^  57.,  and  6  & 

7  Kfc/.c.73.*.41. 

3L.  X.  Bb 
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:ation  was  presented  on  the  2Srd  of  July.     It        1847. 
id  items   amounting  to   4/.  165.,   in   respect  of 
it  alleged   S/.  lOs.  2^^.    only  were  chargeable, 
etition  also  alleged,  that  the  Petitioners  paid  the 
t  of  the  bill  in  order  to  obtain  the  lease. 

ppeared,  however,  from  the  evidence  produced 
ilf  of  the  Respondents,  that,  the  lease  being  ready, 
ointment  was  made  to  complete  it  on  the  14th  of 
irhen  one  lessee  only  attended,  and  the  business 
*ferred.  The  parties  attended  on  the  21st,  the 
*part  lease  was  executed,  and  the  bill  delivered, 
pon  "  the  Petitioners  expressed  great  surprise 
lignation  at  the  amount  thereof,  and  stated  their 
ination  to  have  the  same  immediately  taxed."  Pay^ 
as  not  then  pressed,  and  the  business  stood  over. 

the  26th  of  June^  the  solicitors  wrote  to  the  Peti- 
as  follows :  —  "  We  request  you  to  let  us  know 
T  it  is  your  intention  to  tax  the  costs  in  this 
,  as,  if  so,  we  beg  it  may  at  once  be  proceeded 
s  we  intend  to  have  the  costs  paid  immediately.*' 

the  SOth  of  June  the  Petitioners  called  and  paid 
1,  and  on  the  16th  of  July  the  lease  was  taken 
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The  Master  of  the  Rolls. 

The  bill  of  costs  was  delivered  nine  days  before 
was  paid.  The  Petitioners,  therefore,  had  full  opf> 
tunity  of  getting  it  taxed,  and  no  pressure  was 
to  compel  its  immediate  payment.  I  have  no  hesita' 
in  dismissing  this  petition  with  costs. 


it 


on 


Match  i. 


LING  V.  COLMAN. 


npHE  testator,  by  his  will,  gave  the  interest  of 
-^      of  8000/.  to  his  widow  for  life^  and  the  res! 


a  i 
residiB 


Trustees 
authorised  to 
carry  on  a 

^eper-        his  executors,  in  trust  for  his  children,   and  he 
carried  on  by    pointed  Theobald  and  Cdman  executors. 

agents.  Held, 
that  the  agents 
were  not  ne-  • 
cessary  parties 
to  a  bill  for 
the  admini- 
stration of  the 
estate. 

A  widow 
concurred  in 
a  breach  of 

interest"in  the  ^^^^^  ^^  ^^^  ^^^  "se,  or  which,  without  his  wilful  neg 

testator's 

estate  had 

;pa 

H( 
that  she  was 
not  a  neces- 
sary party  to 
a  suit  by  a 
cestui  que 
trust  not 
seeking  to 
charge  her 
interest,  and 

that  the  trustees,  seeking  to  charge  her  interest,  must  make  their  equity 
by  some  proceeding  of  their  own. 


m 
to 

P- 


m 


Theobald  having  died  in   1840,  this  bill  was  filed 
1846,  by  one  of  the  residuary  legatees  against  Ccin^^^ 
and  the  remaining  residuary  legatees,  praying  that   ^^ 
will  might  be  established  and  the  trusts  carried  i 
execution,  and  for  an  account  of  the  personal  estate 
possessed  by  Colman^  or  by  any  other  person  by 


mo 


r^ 


IS 


been  separ- 
ated    Held, 


or  default,  might  have  been  so  possessed  or  receiv 
and  that  Colman  might  be  made  accountable  for 
losses  by  reason  of  the  testator's  trade  having  been 
ried  on. 


Colman^  by  his  answer,  stated,  that  the  testator,  h^ 
codicil  to  his  will,  had  authorised  his  executors  to 
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on  his  trade,  and  that,  from  the  death  of  the  testator  in        1847. 
1825  to  18579  the  trade  had  been  carried  on  by  the 
widow  and  Theobald,  and  that,  in  1837,  Theobald  be- 
came bankrupt. 

That  after  his  bankruptcy,  Theobald  and  the  widow 
applied  to  Boardman,  and  requested  him  to  act  in  the 
affairs  of  the  testator  in  the  stead  and  place  of  Theo^ 
^^^d,  which  Boardman  consented  and  agreed  to  do. 

That  the  widow  and  Boardman,  accordingly,  carried 
Od  the  trade  until  1838,  when  the  trade  ceased.  Board-- 
^^^^^Ti  died  in  the  month  of  November  1839,  and,  after  his 
^e&th,  the  widow  and  her  family  applied  to  Balls  and 
'^cj^tiested  him  to  act  in  the  affairs  of  the  testator  in  the 
place  of  Boardman,  and  Balls  consented  to  such  re- 
quest. Colman  further  stated  that  he  had  not  objected 
^l^ereto,  and  that  Balls,  down  to  his  death  in  1845, 
'*  took  the  active  management  of  the  testator's  affairs  in 
the  same  way  as  Boardman  had  done." 

Ilie  Defendant  Colman  further  stated,  that  Boardman 

^nd  BaUs  had  both  received  part  of  tlie  testator's  assets, 

^nd  he  submitted,  *^  that  if,  in  this  suit,  he  was  to  be 

naade  chargeable  with  any  dealing,  receipt,  or  payment 

*^y  Soardman  or  Balls,  in  respect  of  the  testator's  estate, 

^e  representatives  of  Boardman  or  Balk,  as  the  case 

^ight  be,  ought  to  be  a  party  to  this  suit,  to  answer  for 

^e  same  " ;  and  he  submitted,  <^  that  he  was  entitled  to 

^  indemnified  by  the  widow,  at  least  to  the  extent  of 

^er  life  estate  in  the  sum  of  SOOO/.,  set  apart  for  her, 

pursuant  to  the  will,  to  make  good  all  loss  occasioned 

^^  Ihle  trust  estate  by  Theobald,  and  that  she  was  a  ne- 

^^ssary  party  to  this  suit.** 

Bb  2  The 


i 


378  CASES  IN  CHANCERY. 

1847.  The  cause  was  set  down  upon  the  objection  fo 

^^^V^^     ofparties  under  the  S9th  Order  of  August  1841.  { 
Ling 

CoLUAw.  Mr^  Kindersley  and  Mr.  Selwtfn  for  the  Plaintii 

First*  Neither  Boardman  nor  Balls  is  a  ne< 
party  to  this  suit.  It  is  true  tliat  the  Plaintiff  » 
charge  the  Defendant  Colman  with  the  receipt 
losses  in  the  trade ;  but  Boardinan  and  Balls  w< 
trustees,  as  the  will  contained  no  power  to  appoii 
trustees.  They  were  mere  agents  of  Theobald  tl 
cutor,  and|  though  they  may  be  liable  to  the  Plaii 
to  the  executors  for  their  receipts,  the  Plaintiff 
bound  to  resort  to  them  for  payment.  Again, 
32nd  Order  of  August  1841  (&),  one  or  more  off 
parties  jointly  and  severally  liable  may  be  sued  al 

Secondly.  The  widow  is  not  a  necessary  pai 
her  legacy  has  been  set  apart;  her  life  interest  r 
liable  to  indemnify  the  Defendant  the  executor, 
must  obtain  his  remedy  by  some  proceeding  of  hi 
The  Plaintiff  seeks  no  such  relief;  and,  theref 
would  be  improper  to  make  her  a  party  to  the  sui 

Mr.  Chandless  for  the  Defendant,  in  support 
objection  for  want  of  parties. 

Boardman  and  Balls  have  acted  in  the  trust 
have  received  part  of  the  trust  estate  ;  they  are, 
fore,  liable  as  trustees,  and  ought  to  be  made  ; 
to  account  for  their  receipts. 

The  bill  seeks  to  make  Colman  liable  for  the 
which  may  have  occurred  in  carrying  on  the  bu 

(a)  Ord.  Can.  175.  {h)  Ord.  Can.  174. 
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and  it  would  be  unjust  to  charge  him  with  the  receipts        1B47* 
of  J3oardman  and  BallSj  who  were  appointed  to  act  by 
T^^cbaU.  and  the  widow,  with  the  concurrence  of  the 
family.     It  is  clear  that  a  complete  adjudication  on 
the  rights  of  the  parties  cannot  be  made  in  their  ab* 
sence.    This  is  not  a  case  to  which  the  S2nd  Order  is 
applicable,  for  the  bill  prays  for  the  administration  of 
the    estate,  and  it  has  been  held  by  Vice-Chanceilor 
Wigram^  in  Biggs  v.  Penn  (a),  that  the  S2nd  Order  of 
^^igtist  1841  does  not  apply  to  the  case  of  an  admini-* 
stration  suit,  in  which  a  complete  decree  cannot  be  made 
unless  all  the  persons  liable  are  parties.     This  decision 
"^  been  followed  by  Vice-Chancellor  Knig/it  Bruce^  in 
the  case  of  Hall  v.  Austin  (i),  where  he  considered  that 
the  32nd  Order  did  not  apply  to  the  case  of  a  general 
*^dminigtration  suit* 

Secondly.    The  widow  is  a  necessary  party,  for  she 

^sisted  in  carrying  on  the  trade,  and  concurred  in  the 

^•efferent  dealings  with  the  testator's  property.    She  is 

'^^t  only  accountable,  but  the  Defendant  has  a  right  to 

^  indemnified  out  of  her  interest  (c),  which  he  cannot 

^»  unless  she  be  made  a  party  to  the  suit* 

^Fhe  Master  of  the  Rolls. 

"Xhe  Defendant  Colman  appears  to  be  placed  in  a 

^Huation  of  some  hardship,  supposing  his  statement  to 

*^  true ;  he  has  permitted  the  widow  and  her  children 

v^ing,  however,  infants  the  greatest  part  of  the  time) 

^    do  that  which  was  agreeable  to  the  widow,  and  was 

bought  no  doubt  most  for  the  benefit  of  the  family.  But 

we 

(a)  4  Hart^  469.  (c)  See  Booth  v.  BooUi,  1  Bea- 

(*)  2  (kXbfer^  570.  ran,  p.  130. ;  WoodyaU  v.  Greg- 

ley^  8  Simons f  180. 

Bb  3 
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we  must  look  to  what  was  bis  duty,  and  from  that  X  =^6 
cannot  be  released.  He  was  appointed  one  of  t^m^^mo 
trustees.  The  codicil  gave  the  trustees  a  discretion  t^  to 
make  arrangements  for  carrying  on  the  trade.     I  ne^^^B"iier 

think  of  executors  carrying  on  trade  without  bei « ig 

surprised    at    their  consenting    to   do   it.      Howe^ 

they  consented,  and  appear  to  have  known   what 

doing;  it  must  therefore  be  considered,  that  the  trfB.^=de 

was  carried  on  on  behalf  of  the  trustees  by  persons 

trusted  for  the  purpose.     The  testator  had  intmi 

Theobald  and  Colman,  and  not  the  widow.    Colmanj 

trary  to  the  directions  of  the  testator,  thought  fit 

allow  the  widow  to  carry  on  the  trade  with  Thecb^s^^Jd. 

until  he  became  bankrupt.     Afterwards  Boardman 

taken  in.     I  am  willing  to  believe  that  it  was  with  i 

consent  of  the  widow.     But  did  the  testator  authoK 

this  to  be  done  at  the  wish  or  suggestion  of  the  wido 

and  did  the   responsibility  of  the  trustees   thereuf:^ 

cease  ?     There  is  no  such  suggestion,  and  neither 

widow,  nor  Boardman^  nor  BallSf  had  any  authoritjT" 

interfere,  except  under  Coltnan  ;  and,  besides  this, 

children  were  infants  for  the  greatest  part  of  the  tii 

and  their  security  was  Colman,     I  cannot,  under  th 

circumstances,  consider  that  Boardman  or  BaUs  w 

substituted  trustees. 

I  think  there  is  no  difference  in  principle  as  to 
decision  here  and  elsewhere.    If,  upon  a  bill  for 
administration  of  an  estate,  it  turns  out  that  an 
cutor,  since  dead,  hns  received  the  assets,  you  cam 
dispense  with  the  presence  of  his  legal  personal  rep 
sentative,  for   without   him    you  cannot  wind    up   f 
estate.     Here  you  have  Colman^  an  executor  who 
entrusted  by  the  testator,  and  the  bill  asks  for  an  accoi 
of  the  assets  received  by  him,  or  by  any  person  by 
order  or  for  his  use.     If  it  should  appear  that  the 

person 


CASES  IN  CHANCERY.  375 

ions  did  receive  by  his  order  or  for  his  use^  he  will        184>7. 
answerable ;  if  not,  he  will  not  be  charged  with  their 
dpts. 

[t  is  said  that  the  widow  concurred  in  the  breach  of 
ist^  and  that  she  is  ai^werable.  This  may  be  so, 
1  Cdbnan  may  file  a  bill  to  obtain  the  benefit  of  this 
lity  against  her.  Moreover,  the  funds  set  apart  for 
widow  are  in  his  hands,  and  he  may  refuse  to  part 
h  them  without  being  indemnified. 

[  am  therefore  of  opinion,  that,  in  this  stage  of  the 
se,  and  on  these  pleadings,  it  is  not  necessary  to  make 
■e  persons  parties.    I  must  confine  my  opinion  to 

present  state  of  things.  Many  changes  may  take 
ce  in  the  suit  before  the  hearing,  and  this  objection 
^,  at  the  healing,  be  valid.     I  can  only  say  that,  in 

present  state  of  the  record,  I  think  they  are  unne- 
saiy  parties. 


a 

a 


PATTJSON  V.  HA WKES WORTH.  ^/^2l. 

^H£  testator  in  this  case  died  in  1815,  having,  by  A  testator  be- 
•   his  will,  bequeathed  to  his  widow  a  legacy  of  lOU  ^is^idow^a 
1  an  annuity  of  25/.  for  life.   The  Defendant,  his  son,  pecuniary 

• .  ^  legacy  and . 

8  his  executor.  ijg  annuity. 

She  survived 
The  widow  died  in  1843,  and,  in  1844,  the  Plaintiff,  eight  years, 
p  executrix,  instituted  this  suit  to  recover  the  70/.,  5°*^af^®'^  ^^ 
d  arrears  of  the  annuity  of  2BL  executrix  filed 

recovery.  No 
Sanation  was  given  of  the  circumstances,  and  no  proof  of  any  intermediate  pay- 
Dt.    The  bill  was  dismissed  on  the  ground  of  great  laches. 

Db  4 
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Pattison 

V. 

Hawkbs- 

WORTH. 


The  Defendant,  by  his  answer,  stated  that  the 
had  amounted  to  SS42Z.9  and  that  he  had  paid  d 
and  legacies  to  the  amount  of  S891/!i9  and,  amo; 
them,  legacies  to  the  amount  of  SlOOiL  in  fulL 
stated  that  the  widow  had  lived  and  had  been  m 
tained  by  him  and  his  brothers,  and  that  he  had 
vanced  and  paid  to  her,  out  of  his  ovm  monies,  vari 
sums  of  money,  of  which  he  had  kept  no  account, 
which  sums  were  not,  at  the  time,  expressly  expen 
and  advanced  on  account  of  the  said  annuity;  and 
stated  that  the  legacy  had  never  been  paid.   The  ans 
did  not  set  up  the  Statute  of  Limitations. 


ts 

ts 

t 

e 


The  Plaintiff  entered  into  no  evidence,  and  pro^^^ 
no  payments  on  account  of  the  annuity  or  legacy^  cm 
she  gave  no  explanation  of  the  circumstances  which  b 
delayed  the  assertion  of  the  widow's  claim* 


d 
d 


Mr.  Batrettf  for  the  Plaintiff,   contended  that   < 
Defendant  was  liable  to  pay  the  annuity  and  \egacyr 
once,  he  having,  by  payment  of  the  other  legacies 
full,  admitted  assets  sufficient  for  that  purpose:  Barnes 
V.  Pumjieti,  (a) 


Mr.  Kinderslcij  and  Mr.  Acxvortk  for  the  Defenda 
Upwards  of  thirty  years  have  elapsed  since  the  ri 
accrued.     The   Plaintiff  is  barred   by  the  Statute 
Limitations,  3  &  4  ^.  4.  c.  27.,  which  not  only  destro 
the  right  to  recover  a  legacy  (6),  but  extinguishes  t 
right  to  it.  (c)     She  is  also  barred  by  her  laches  in(^ 
pendent  of  the  statute. 


10 

at 
in 


t. 
t 
f 
rs 

e 


Banta: 


(a)  5  Myl  <J-  Cr.  63. 
{h)  Sect.  40. 


(c)  Sect.  34. 
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trd  V.  Ptmfrett  does  not  apply,  and  it  has  never 
d  that  payment  of  one  legacy  is  an  admission  of 
pay  another. 

larreitf  in  reply.  First,  the  Defendant  has 
yments  which  has  preserved  the  widow's  right, 
r,  a  Defendant  cannot  have  the  benefit  of  the 
niess  he  insists  upon  it  by  his  answer,  Harrison 
'U  (a),  which  this  Defendant  has  not  done. 

Iaster  of  the  Rolls. 

lears  to  me  that  this  bill  cannot  be  sustained, 
ator  died  so  long  back  as  1815;  he  bequeathed 
and  annuity  to  his  wife,  who  lived  till  Jwie 
d  in  the  following  year  this  bill  was  filed.  It  is 
rom  the  answer,  that  the  executor  has  possessed 
e,  such  as  it  was,  and  has  made  payments  ex- 
it. He  has  paid  legacies  to  two  legatees  in  full, 
ir  what  circumstances  is  not  stated. 


1847. 


Pattison 

V. 

Hawkbs- 

WORTH. 


this  length  of  time,  and  in  the  absence  of  all 
ion  accounting  for  the  delay  in  asserting  the 
ery  presumption  must  be  made  in  favour  of  the 
.  The  widow  lived  twenty-eight  years,  and 
ve  demanded  and  enforced  payment,  but,  so  far 
rs,  nothing  was  ever  done,  and  after  her  death, 
any  of  the  circumstances  can  no  longer  be 
1,  this  claim  is  for  the  first  time  set  up.  I 
at  the  circumstances  are  sufficient  to  enable 
y  that  this  bill  cannot  be  sustained. 

t  dismiss  it  with  costs. 


Shnons,  380.,  and  see 
y  V.  £riHow,  2  Ruu. 
'. ;  Owen  v.  De  Beau' 


voir  {Exch.)  8  iWay,  1847,  and 
Rock  V.  Callen  (V.  C  Wigram), 
9  Feb.  1848. 
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April  16  17.  SMITH  V.  The  Earl  of  EFFINGHAM 

May  3, 

Special  re-  HpHIS  cause  was  originally  heard  at  the  Rolls. 

bwed  in^the  *  decree  was  made  by  which  the  bill  was  n 

taxation  of  for  a  year,  with  liberty  to  the  Plaintiff  to  brine  an 

costs,  as  be*  r    •                        i    i_     ▼%  /»     i 

tween  party  ^^  ejectment,  and  the  Defendants  were  restrainei 

""tST^**  setting  up  Outstanding  terms  and  the  Statute  of 

of  short-hand  ations.  {a) 
writer's  notes 
used  on  ap- 
peal disal-  The  Defendants  Brawn  and  Smilhj  being  dissa 

to]S^on°hS-  apP^a^ed,  and,  on  the  6th  of  July  1846,  the  deci 

tween  party  affirmed  with  costs  to  be  paid  by  the  Appellants, 
andparty. 
Tne  general 

rule  is.  that  The  costs  payable  to  the  Plaintiff  under  this 

the  costs  of  . 

two  counsel  ^ere  taxed,  and,  several  items  having  been  disal 

P"'^"^**"  the  Plaintiff  presented  a  petition  for  a  review 

taxation  be-  taxation.     It'  is  necessary  to  state  the  foIIowiDj 

mdpar^^  which  gave  rise  to  the  question. 
In  the  ab- 

fident^re^on,  ^^  appeared  that,  at  the  original  hearing,  the  P 

only  one  con-  was  represented  by  Sir  fF.  FoUett  and  one  other 

sultation  ,                , 

ought  to  be  sel,  and,  being  deprived  of  the  assistance  of  Sir  h 

Snioth"'^^'^  2%/fe//  upon   the  appeal,  the  Plaintiff  instruct 

Order  of  Fitzroy  Kelly^  who  was  attached  to  the  commc 

andTthe  Tax-  Court,  to  whom,  in  addition  to  the  ordinary  fee 

ing  Masters  brief,  he  presented  a  fee  of  fifty  guineas  by  v 

the  &ctof  one  ^pccl^l  retainer,  and  this  was  disallowed.    2.  The 

counsel  being  jiff^  on  the  appeal,  furnished  his  counsel  with  co| 

specially  from  the  short-hand  writer's  notes  of  the  judgment  < 

Mother  Court  ^^^^^^  of  the  Rolls,  and  of  the  speeches  of  S 

18  not  a  '                            f 

ground  for 

allowing  an  ,  v  «  ^           «.« 

extra  number.  W  ^  S<^^^<'^>  357. 
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¥6Ueii  and  Mr.  Turner^  and  the  charge  for  this,  amount- 
ing to  SSLf  was  also  disallowed  on  taxation.     8.  The 
Haintiffy  on  the  appeal,  employed  two  other  counsel  in 
addition  to  Sir  Fitzrqy  KeUy^  and  the  Taxing  Master 
disallowed  the  costs  of  the  junior,  amounting  to  45/. 
4.  There  had  been  three  consultations  between  the  Plain- 
tiff's counsel,  the  costs  of  which  were  claimed  by  the 
Plaintiff  under  the  120th  Order  of  May  1845  (a),  but 
the  Taxing  Master  had  disallowed  two  out  of  the' three, 
and  struck  c^  182. 


J  847. 


Smith 

o. 

Earl  of 

Effingham. 


The  question  arose  on  the  propriety  of  the  disallow- 
of  these  four  sums. 


JMr.  WiUcock  in  support  of  the  petition. 

First.  The  Taxing  Master  was  not  warranted  in  dis- 
allowing the  retaining  fee.     A  party  had  a  right  to  select 
his  .own  counsel,  and  in  the  present  case,  which  involved 
a  question  of  law,  the  Plaintiff  was  perfectly  right,  upon 
losing  by  misfortune,  the  services  of  Sir  W.  FoUett^  to 
secure  the  best  advice  and  assistance  he  could  possibly 
^tain.     Having  acted  prudently,  the  expense  ought  to 
^^  on  the  party  who  was  in  the  wrong.     The  point  was 
^^cided  by  the  Vice-Chancellor  of  England  in  the  case 
^^  ifidfelU  v.  Haslam  (6),  in  which,  in  a  patent  case,  a  fee 
^^  thirty  guineas  was  given  to  the  Attorney-General,  and 
^  retaining  fee  of  fifty  guineas,  the  latter  was  allowed  by 
^e  Taxing  Master,  but  was  objected  to.     The  Vice- 
^^ainoellor  of  Etigland  said,  ^^  The  objection  is  to  the  fee, 
^^d  not  to  the  counsel.     A  most  serious  blow  would  be 
*^ed  at  the  liberties  of  the  people  of  this  country,  as 
'presented  by  counsel,  if  I  were  to  interfere,  in  the  way 
^^  Petitioner  asks.   Every  person  has  a  right  to  choose 

his 


{a)  Ord.  Can.  333. 


(6)  9  Jtmtt,  649. 
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SuiTR 
V, 

Earl  of 
Effing  HAH, 


his  own  counsel,  and  it  is  for  him  to  determine  whoi 
he  will  have.     If  the  Plaintiff,  having  in  contemplati 
as  I  have  no  doubt  he  had,  the  trial  which  would 
place,  thought  proper  to  employ  the  first  counsel 
either  court,  he  had  a  right  to  do  so." 


Second.    The  transcript  of  the  short-hand  writeL* 
notes  ought  to  have  been  allowed.    They  were  nec^^ 
sary  to  inform  the  Court  what  had  taken  place  belo 
and  especially  to  give  full  instructions  to  Sir  F. 
who  had  not  hitherto  been  engaged  in  the  suit  or  at 
original  hearing.     In  the  case  of  Malins  v.  Priced 
the  costs  of  the  short-hand  writer's  notes  were  allow 
on   appeal,    by    Lord   LyndhwsL      A   certificate  Wi 
furnished  in  that  case  by  the  Taxing  Master,  in  referen 
to  which  Lord   Lyndhtirst  observed,    ^^  I  cannot  be 
thinking  that  there  is  a  great  deal  of  good  sense  in  tlr    "J 
reason  here  given  for  the  allowance  of  such  copies  in 
Court  of  equity.     It  is  the  duty  of  the  solicitor  to 
before  counsel  the  most  perfect  statement  he  can, 
what  took  place  on  the  trial,   and   he  will  naturair   J 
resort  to   the  short-hand  writer's"  notes,  exercising  ^^i 

course  a   discretion  as   to   the  parts  which  he  insei is 

being  essential  to  the  support  of  the  case." 

Third.  There  is  no  fixed  rule  prohibiting  the  al- 
lowance of  the  fees  of  more  than  two  counsel.  In  t'** 
Downing  College  Case  (i),  and  in  77ie  Aitorney-Gencrd 
v.  The  Drapers'  Company  (c),  and  in  Wastell  v.  Leslie  l^» 
three  counsel  were  allowed :  and  in  Morris  v.  Htmt  {fn 

Bayley  J.  said,  "  With  respect  to  the  number  of  counS**» 

it 


(«)  I  Phillips,  590. 

(b)  3  Myl.  4-  Cr.  474. 

(c)  4  Beav.  305. 


(e)  1  CliUtys  Rep.  p.  55^' ' 
and  see  ^larp  v.  Athbif^  12  jk^^* 
*  W.  732. 
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it  appears  that  the  Master  has  allowed  three;  and  it        1847. 

seems  to  me  that  the  Master  ought,  in  these  cases,  to     ^"^"^''^ 

exercise  a  discretion,  which  discretion  must  be  regulated  v. 

to  a  certain  degree  by  the  nature  and  magnitude  of  the    Eppi^cH^jj 

cause,  and  the  number  of  witnesses  which  are  likely  to 

be   examined.     It  is  fit,  that  in  cases  of  difficulty,  in 

vhich  points  of  law  might  arise,  that  the  leading  counsel 

^ould  have  the  assistance  of  other  gentlemen  to  suggest 

what  may  be  necessary  in  the  course  of  discussion.     In 

cases  of  that  description,  the  allowance  of  counsel  should 

not  be  regulated  in  the  same  manner  as  in  a  common 

action  for  goods  sold  and  delivered,  or  in  an  ordinary 

case  in  which  no  difficulty  is  likely  to  arise.  Considering 

the  nature  of  this  case,  I  can  by  no  means  say  that  the 

allowance  for  three  counsel  on  the  taxation  of  costs  was 

too  much.     I  think  it  was  a  reasonable  allowance.'' 

Fourth.  The  object  of  the  120th  Order  was  to  relax 
^e  old  rule,  and  it  gave  to  the  successful  party  the  ex- 
panse to  which  he  had  been  wrongfully  put  by  his  op- 
ponent. In  a  case  of  this  kind,  three  consultations 
^ere  reasonable,  in  order  to  discuss  the  very  important 
Matters  of  fact  and  law  arising  in  it. 

Mr.  Kinierdey  and  Mr.  J.  A.  Cooke^  contrh. 

^rst.  There  is  no  question  as  to  the  right  of  the 
P^xty  to  select  whatever  counsel,  and  out  of  whatever 
^-^rty  he  pleases ;  but  the  question  is,  whether,  if  he 
deviates  from  the  ordinary  course  and  selects  counsel 
Pfactbing  in  another  Court,  he  is  entitled,  upon  a 
'^ct  taxation  between  party  and  party,  to  throw  the 
^^tra  and  additional  expenses  of  a  special  retainer  upon 
^>a  opponent.  It  has  never  been  the  practice  to  allow  a 
^^Diinon  retainer  even  of  one  guinea  to  the  counsel  en- 
S^S^  throughout  a  cause ;  much  less  is  it  reasonable  to 
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1847.       allow  a  heavy  special  retainer  of  fifty  gaineas. 
^^^^^     case  of  Nickells  t.  Haslam  was  one  of  ezceptioD:  it 
V,  curred  in  the  Lon^^  Vacation  where  an  action  was  c(^ 

Earl  of 

Effingham.    ^^P^^^^^f  &nd  it  is  impossible  that  the  Vioe-CbancelE 
of  England  could  have  used  the  words  attributed 
him. 


Secondly.  There  is  no  instance  of  copies  of  sho 
hand-writer's  notes  being  allowed  upon  an  appeal  S,m 
equity.  The  rule,  as  stated  in  Malins  v.  Priee^  cicmM-jf 
applies  to  an  issue,  and  the  reason  is,  that  the  oonni^B^^ 
engaged  at  law  are  not  the  same  as  those  in  eqoi&^r  ; 
and  it  is  consequently  necessary  to  instruct  the  equ2'^3 
counsel  as  to  what  took  place  at  law ;  but,  on  an  appe^^*' 
the  counsel  are  assumed  to  have  notes  on  their  briefs  ^^ 
what  took  place  below. 

Thirdly,  as  to  three  counsel  being  allowed.    Ikmni^^^^ 
College  Case  and  Wastell  v.  Leslie  were  cases  of  taxati^::^^^' 
as  between  solicitor  and  client.     Hie  AUonuy'^Gener"^ 
y.  The  Drajpers^  Company  is  put  as  a  case  of  exceptic 
shewing  that  the  contrary   is  the  ordinary  rule; 
Morris  v.  Hunt  states  it  to  be  a  matter  of  discretu 
with  the  Master,  which  he  has  exercised  in  this 
and  from  which,  therefore,  there  is  no  appeaL 


Fourthly.  As  to  consultations,  none  were  allowi 
previous  to  the  120th  Order;  and  since  that,  it 
been  usual  to  allow  one  only.  The  legitimate  obj 
of  them  is  not  to  ^^  cram  **  the  leading  counsel  with 
law  and  facts,  but  to  settle  a  combined  mode  of  opera< 
tions,and  so  prevent  the  several  counsel  on  one  aid 
taking  an  inconsistent  course  of  argument.  There  was 
little  necessity  in  this  case  for  three  consultations ;  for 
the  matter  had  previously  undergone  a  very  full  dis- 
cussion. This  point,  again,  involves  no  principle,  but  \s 
a  matter  of  pure  discretion. 

Mr. 
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Hf  r.  WiUcock  in  reply. 


Master  of  the  Rolls  reserved  his  judgment. 


88S 


1847. 


Smith 

t». 

Earl  of 

Effingham. 


TTie  Master  of  the  Rolls. 

.After  a  decree  made  in  this  Court,  the  Respondents 
to  this  petition  presented  a  petition  of  rehearing  to  the 
I.«ord  Chancellor.  On  the  rehearing,  the  decree  was 
affirmed,  and  the  Respondents'  petition  was  dismissed 
^^ith  costs. 


MayZ. 


Thit  costs  of  the  Plaintiffs,  of  whom  the  present  Peti- 
tioner is  the  survivor,  have  been  taxed,  and  upon  the 
^AXation,  the  Taxing  Master  has  disallowed  several 
^barges,  to  the  amount  in  the  whole  of  143/.  145.  4^^ 

llie  present  petition  prays  that  it  may  be  referred 
^^ck  to  the  Master  to  review  the  taxation. 

The  costs  have  been  taxed  as  between  party  and 
P^i^y,  and  are  payable  by  the  adverse  parties,  who  are 
^'■^ered  to  pay  them,  in  consequence  of  their  having 
'^led  in  a  proceeding,  in  the  course  of  which  the  costs 
incurred. 


In  the  taxation  of  such  costs,  it  is  proper  to  allow  the 
J^st  and  necessary  costs  sustained  by  the  party  in  de- 
^^nding  his  right ;  and  the  120th  Order  of  May  1845  (a) 
^^^  provided,  in  particular,  that  the  costs  of  consultation 
^>tli  counsel  and  the  costs  of  supplying  counsel  with 
^^^^pies  of  or  extracts  from  documents  may  be  allowed ; 
^t  the  same  Order  has  directed,  that  the  Taxing  Master 


IS 


(a)  Ord.  Can.  333. 
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1847-        is  not  to  allow  any  costs  which  do  not  appear  to  hai 

^^^^■"^    lieen  necessary  or  proper  for  the  attainment  of  justir^e 

«•  or  for  defending  the  rights  of  the  party,  ^  or  whic^l 

Earl  of       appear  to  have  been  incurred   through   over   cautioarBj 

negligence,  or  mistake,  or  merely  at  the  desire  of  &m  < 

party." 

The  charges  disallowed  by  the  Master,  and  of  whic^^ 
the  petition  complains,  consist  o^  1st.,  a  special  f<^< 
paid  on  the  retainer  of  the  leading  counsel ;  2nd.  Tt^  ^ 
costs  of  transcripts  and  copies  of  short-hand  writer^* 
notes  made  for  the  use  of  counsel ;  3rd.  The  fee  poi^^ 
to  a  third  counsel  on  the  rehearing ;  and  4th.  The  f< 
paid  for  a  second  and  third  consultation  of  counsel  o 
the  rehearing. 


I  have  thought  it  right  to  obtain  the  certificate  off^ 
the  Taxing  Masters  upon  the  general  rules  adopted  in  ^ 
such  cases,  and  it  is  as  follows :  — 

"  We  beg  leave  respectfully  to  certify  to  your  Lord- 
ship, on  the  points  raised  by  the  petition,  that, 

1st,  *^  It  is  the  general  rule,  on  taxation  of  costs  as 
between  party  and  party,  that  if  any  party  thinks  proper 
to  employ,  specially,  a  counsel  not  usually  practising  in  ^ 
the  Court  in   which   the   proceeding  takes  place,  be^ 
must  himself  bear  all  the  extra  expenses  be  may  incoi^* 
thereby. 

2dly,  **  It  is  the  general  rule,  that  neither  the  expense 
of  employing  a  short-hand  writer  to  take  notes  on  9D 
original  hearing,  nor  the  expense  of  furnishing  connsel 
with  copies  of  such  notes,  can  be  allowed  as  part  of  the 
costs  of  a  rehearing,  on  a  taxation  as  between  party  and 
party. 

3dly» 
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Sdljr,  *^  The  general  rule  is,  that  two  counsel  only  are        1 847. 
allowed  on  the  hearing  of  a  cause,  and  that  rule  has  been     ^T^^"^^ 
departed  from  only  in  a  very  few  instances,  where  the  «. 

P"eat  importance  of  the  cause,  the  extent  of  the  plead-   ^  ^^^^  ®^ 
'"gs  and  evidence,  and  the  time  likely  to  be  occupied 
"^    the  hearing,  have  warranted  an  exception  to  the 
general  rule. 

'4thly,  **  No  general  rule  has  been  made  since  the 
(Heelers  of  May  1845,  under  which,  consultations  were 
first  allowed  on  taxation  between  party  and  party,  as 
to  che  number  of  consultations  to  be  allowed,  each  case 
liepending  entirely  on  its  own  merits;  but  we  are  of 
opinion,  that  the  fact  of  one  of  the  counsel  being  spe- 
cially brought  in  from  another  Court,  would  not  be  a 

proper  ground  for  allowing  an  extra  number  of  consult- 

stJOKis,  as  against  the  opponent. 

«« Richard  MiUs. 
Robt.  B.  Follett. 
H.  R.  Raines. 
Geo.  Galty. 
Philip  Martineau** 


*ci  consideration  of  this  certificate,  with  reference  to 
the    (^articular  facts  and  circumstances  of  this  case,  I  am 
^  ^^]3iDion,  that  the  Master  has  done  right  to  disallow 
*U  "^Iie  costs  complained  o£ 

^^Yst,  as  to  the  special  retainer.  Parties  have  a  right 
^^^  heard  by  any  counsel  they  think  proper  to  retain, 
^%  in  a  case  like  the  present,  where  they  are  to  re- 
ceive  costs  from  the  adverse  party,  they  ought  to  be 
^^Wed  such  necessary  and  proper  fees  as  they  have 
P*^  for  the  counsel  they  have  employed ;  and  accordingly, 
"^  Taxing  Master  has  allowed  the  fee  paid  on  the  brief 
^tbe  leading  counsel  retained  by  the  Plaintiff;  but  the 
Vou  X*  Cc  party 
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1847*        party  is  not  and  ought  not  to  be  allowed  to  du 
^^^^"^     against  the  adverse  party  a  special  or  extra  payim 
V.  which  he  thought  fit  to  make  to  a  particular  coni 

Effingham,    ^s^^l^y  practising  in  another  Court,  and  whose  attc 
ance  could  not  be  procured  without  a  spedal  fee. 
bar  of  every  Court  is  abundantly  supplied  with  i 
and  efficient  counsel^  whose  attendance  can  be  praei 
without  any   such   special  or  extra   payment, 
though  a  party  may  and  ought  to  be  able  to  OOB 
his  own  interest,  or  indulge  his  own  caprice,  il 
chooses,  at  his  own  expense,  it  cannot  be  said  that 
extra  costs  of  obtaining  the  attendance  of  counsel, 
cannot  or  will  not  attend  without  a  special  retaioerj 
necessary  for  the  attainment  of  justice^  or  the  def 
of  the  rights  of  the  parties.    To  allow  such  costs  t 
charged  against  an  adverse  party,  would  probabljT 
to  great  injustice  and  oppression. 

Secondly,  as  to  the  short-hand  writer's  notes.  T 
was  some  differenceof  opinion  among  the  Taxing  Mas 
in  consequence  of  which,  the  certificate  which  I  I 
read  is  signed  by  only  five  of  them.  No  one  do 
the  value  of  short-hand  writer's  notes,  the  accuracy 
which  they  can  be  and  usually  are  taken,  and  dM 
portance  of  them,  as  afibrding  a  complete  stateme 
the  proceedings  they  record.  But  the  question 
is,  not  what  is  merely  useful  or  convenient  to  the  { 
who  obtains  the  short-hand  writer's  notes,  but  whi 
the  adverse  party,  who  is  ordered  to  pay  the  cosb; 
the  costs  necessary  or  proper  for  the  attainmei 
justice,  is,  in  addition  to  the  costs  of  retaining  the  c 
scl  and  solicitor  of  his  opponent,  also  to  pay  the 
of  the  transcript,  and  copies  of  the  shortrhand  wr 
notes.  Supposing  the  counsel  and  solicitor  to  a( 
and  be  present  during  the  whole  proceeding^  aad  i 
able,  by  their  attendance,  to  know  and  give  an  ao( 
of  all  that  passes,  that  would  seem  to  be  such  an  aco 

tb 
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tboogh  not  literal,  as  would  afford  the  accurate  substance        1 847. 

and    effect  in  a  condensed  form,  in  many  cases  more     ^^^"^^""^"^ 

likeljr  to  be  practically  useful,  than  even  the  short-hand  v. 

writer's  more  full  and  literal  detail,  and  it  would  seem,    e^^qhIm. 

in  ordinary  circumstances  at  least,  sufficient  for  the  pur- 
of  informing  the  party  of  all  that  may  be  neces* 
for  his  guidance  on  any  future  occasion.  If 
counsel  and  solicitor  are  not  in  attendance  at  the  hear- 
ing ;  i^  by  reason  of  their  absence,  they  do  not  know, 
and  c^annot  give  any  account  of,  that  which  passes,  their 
client  may  be  unable  to  learn  what  has  been  done  in 
his  cause  without  the  aid  of  the  shor^hand  writer's 
notes.  But  it  does  not  appear  that  the  adverse  party, 
who  is  required  to  pay  the  expense  of  retaining  counsel 
^nd  solicitor,  ought  also  to  be  required  to  pay  the 
^pense  of  securing,  in  another  form,  the  information 
^hioh  ought  to  have  been  secured  by  the  same  counsel 
^d  solicitor,  but  has  not  been  obtained  or  secured,  by 
'^ASon  of  their  absence  at  the  time  when  their  presence 
''as  required.  Why  should  he  be  required  to  pay  not 
^'y  for  the  persons  who  ought  to  have  done  the  work, 

"^^     also  for  the  persons,  who,  in  their  default,   have 

^'^^^^  another  and  different  work,  which  may  be  sub- 

»^t^ted  for  it? 


may  be  admitted,  that,  in  consequence  of  the  co- 

'^^poraneous  sittings  of  the  Courts  of  appeal  and  of 

^'^IKinal  hearing,  and  from  some  other  causes  arising 

'^^^    the    cotemporaneous    sittings  of  the    different 

"^^"^chea  of  this  Court,  it  may  not  always  be  practi- 

^^le  for  some  counsel,  especially  for  those  who  are 

^"'^^^st  eminent,  who  have  the  greatest  practice,  and  are 

^^Yefore  most  in  demand,  to  be  present  at  the  hearing 

^   all  the  causes  in  which   they  are  retained.     Such 

^^^^nsel  are  frequently  retained  with  a  full  knowledge 

^4  understanding  of  the  party  that  their  attendance 

Cc  2  may 
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1847.       may  be  doubtful,  and,  in  many  cases,  the  client  m 
^^''^^^"'^     think  it  for  his  advantage  to  take  the  chance.     Arran 
9.  ments  may  be  made  for  due  attention  to  the  business 

Effingham.    ^^^  absence  of  such  counsel.      When   such  arrang< 
ments   are  made,    they   probably  occasion    addition 
expense,  and  therefore  the  party  has  to  consider,  wh 
ther  he  will  make  them  or  not ;  or,  whether  he  wi 
retain  counsel  whose  engagements  may  not  make  a 
such  arrangements  necessary.    If  no  such  arrangemen 
be  made,  and,  in  default  of  them,  the  aid  of  the  sho 
hand  writer  is  required ;  it  may  be  perfectly  proper  fc 
the  party  himself  to  obtain  it,   and  the  charge  for 
may,  in  a  proper  case,  be  sustainable  by  the  solicit 
against  his  client;    but  it  does  not  follow,  that  he 
therefore   to  throw  the  expense  on  the  adverse  part, 
who  may  reasonably  say,  that  it  ought  not  to  be  charge 
to  him. 


Thirdly.  As  to  the  third  counsel,  I  am  of  opinioi 
that  there  is  nothing  in  this  case  which  could  make 
reasonable  to  throw  on  the  adverse  party  the  expense 
employing  a  third  counsel  on  the  rehearing.  Ther^ 
are  probably  some  cases,  in  which,  from  their 
length  and  intricacy,  the  retainer  of  more  than  tw 
counsel  on  the  original  hearing  may  be  thought  neces^ 
sary  ;  but  the  general  rule  is  otherwise;  and  theexpen 
of  three  counsel,  even  at  the  original  hearing,  is  n 
chargeable  on  an  adverse  party  without  very  sufficie 
reasons  being  assigned.  In  this  case,  it  is  stated,  tht 
only  two  counsel  were  retained  by  the  Plaintiff  oa  th 
original  hearing.  Now  the  original  hearing,  in  all 
properly  conducted,  whether  it  ends  satisfactorily  <"^ 
not,  affords  great  facilities  for  a  rehearing,  which,  on  th^^ 
account,  is  generally,  if  not  always,  attended  with  roacli 
less  difficulty  than  the  first  hearing;  and  I  am  of  op** 
nion,  that  in  this  case,  the  retainer  of  a  third  cou0^^ 
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was   wholly  unnecessary,  and   the   rather    because  the        184f7. 
third  counsel  was  not  engaged  in  the  original  hearing.  Shith 

V. 

Fourthly.  I  consider  the  charge  for  three  consulta-  Effingham. 
tions  on  the  rehearing,  without  any  reason  assigned,  to  be 
very  unreasonable.  It  may  be,  that  they  were  thought 
necessary,  or  at  least  useful,  by  reason  of  the  leading 
counsel  not  being  familiar  with  the  practice  and  pro- 
ceedings of  this  Court;  and  the  certificate  of  the  Taxing 
Masters  has  some  reference  to  that  supposition ;  but 
whether  this  was  so  or  not,  I  am  of  opinion,  that,  in  the 
absence  of  any  reason,  or  any  sufficient  reason  assigned, 
no  more  than  one  consultation  ought  to  be  allowed.  I 
can  conceive  circumstances,  which,  being  satisfactorily 
proved,  might  justify  the  charge  of  more  than  one  con- 
sultation against  an  adverse  party  ;  but  it  would  not  be 

• 

'Q  any  ordinary  case,  or  under  ordinary  circumstances. 

^^  such  occasions  as  the  present,  I  ought  to  assume, 

^^t,  the  counsel  who  consult  are  familiar  with  the  law 

*"^  practice  of  the  Court,  have  carefully  read  their 
*^f8,  and  are  attended  by  an   experienced  solicitor, 

*'^5liar  with  the  facts.      Under  such  circumstances,  no 

^^^^  long  consultation  is  required,  to  enable  the  counsel 

^^cmmunicate  their  suggestions  and  views  to  each  other 

^'^^  concert  their  plan  of  proceeding.     If  I  were  not  to 

^J<e  such  an  assumption,  but,  on  the  contrary,  were  to 
j't^J^ose  counsel  and  solicitor  both  ignorant  and  inatten- 
*^^»  it  would  be  impossible  to  limit  the  number  of  con- 
^^^^stions  which  might  be  required  to  instruct  them,  or 
^^ive  any  satisfactory  reason  for  charging  the  adverse 
P*^^y  with  the  costs  of  them.  I  need  scarcely  say,  that 
^^^  such  supposition  or  notion  as  that  counsel  and  soli* 
^^^^fs  are  usually,  or  frequently,  or  in  any  ordinary 
^^^Umstances,  ignorant  of  or  inattentive  to  the  business 

"^y  undertake,  would  be  quite  contrary  to  the  common 

^^Perience  of  us  all. 

Dismiss  this  petition  with  costs. 
Cc  3 
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Jan.  23. 25.  In  re  PENDER. 

MayS. 

A  charge  in  a    TN  this  case  four  bills  of  costs  claimed  by  the  solicitor 

^KtendS^        ^^^^  Glasson,  which  had  been  delivered,  but  with-  ^ 

a  great  many     out  sigoature,  had  been  ordered  to  be  taxed  by  the  ..^ 

vague,  and  on   Master  of  the  Rolls  (a),  and  the  decision  was  nffirmrfl  J 

taxation  the      by  the  Lord  Chancellor,  lb) 

charge  will  be      "^ 

disallowed. 

The  costs  Upon  the  taxation  various  items  were  disallowed.  Thb 

of  an  abstract  ,  f 

of  a  deed  pre-  petition  prayed  for  a  review  of  the  taxation,  and  s| 
company  a^"  cified  the  subjects  of  complaint,  which  were  as  folloi 
case  submitted  — First.  One  of  the  bills  of  costs  contained  this 

disallowed'        under  date  the  28th  of  May. 
under  the  cir- 

A  consider-       Attending  Captain  Hodges  and  Mr.  Lewis 
able  portion      ^  great  many  times  in  London,  discussing 

for  the  attend-  this  matter  with  them,  making  arrangements 

^ZrL\Z'n,  fof  procuring  copies,  deeds,  &c,  and  ex- 

at  the  request    penses        -  -  -  -  -£210 

of  his  client, 
disallowed,  on 

the  ground  Of  this,  tlie  sum  of  IL  Ss,  4A  was  struck  off,  on 

that  the  sou- 

citor  had  foiled  ground  that  the  only  date  given  being  May  28th, 

JpP'^^^^*'    Master  could  only  allow  for  the  attendance  on  th» 

the  whole  time  *^ 

was  required     one  day. 
for  the  bu- 
siness. 

Where  a  so-  Seoondl 

licitor  m&lcGH 

against  his  (a)  8  Beavan,  299.  (b)  2  PhilL  69. 

client  any 

charge  not  authorized  in  the  usual  and  regular  mode  of  proceeding,  the  burden 

proof  is  upon  the  solicitor ;  and,  in  a  case,  where,  for  the  interest  of  a  dient, 

solicitor  had  advanced  money  to  put  in  the  answer  of  a  co-Defendant,  it  was 

allowed,  on  the  ground  that  it  was  not  clearly  made  out  that  the  client  authorize 

or  acquiesced  in  it. 

Brief  of  pleadings  made  before  the  case  was  at  issue  disallowed. 

Fee  of  counsel  for  settling  a  special  affidavit  for  leave  to  amend  disallowed  i 
taxation  between  solicitor  and  chent. 
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xadly.  It  being  necessary  to  take  the  opinion  of       184«7. 
d  on  a  case,  which  referred  to  an  abstract  and     ^^T^^^^ 

In  re 

i  of  deeds  amounting  to  sixty-four  brief  sheets,  an      Pbndbr. 
ict  of  twen^-six  brief  sheets  was  made  and  laid 
\  oomiseL     For  drawing  this  abstract  and  for  fair 
a  sum  of  132.  was  charged,  and  this  was  also  dis- 
d  by  the  Master* 

irdly.  It  appeared,  that  a  Mr.  Lewis,  the  co*trustee 
issan  the  client,  had  misapplied  the  trust  funds, 
aoeh  circumstances  as  to  make  Glasson  liable, 
le  solicitor  was  requested  by  his  client  to  go  up 
Ukm  to  attend  to  the  business,  and  to  attempt, 
^'LeoDiSj  to  make  out  a  case  to  exonerate  him, 
m*  This  the  solicitor  accordmgly  did,  and  he 
A  for  attendance  in  London  twenty  days,  and 
ach  hire  and  expenses,  the  sum  of  71/L  The 
'T  allowed  for  twelve  days  only,  strikmg  off  24*/. 


irtbly.  Being  advised  that  it  was  very  important  for 
terest  of  Glasson^  that  the  answer  of  Lewis  should 
t  ID,  and  Ijewis  being  in  a  state  of  poverty,  the 
>r  procured  the  answer  of  Lewis  to  be  put  in,  and 
he  fees  and  expenses.  As  to  this,  the  solicitor 
ly  that  in  so  doing  he  acted  according  to  the  in- 
ODSy  and  for  the  interest  and  with  the  approbation, 
^client.    The  whole  of  this  was  disallowed. 

hly.  The  bills  contained  charges  for  making  brief 
of  pleadings  in  one  suit,  and  for  abbreviating  the 
Dgs  in  the  cross  suit  before  the  suit  was  at  issue. 
vhole  of  which  the  Master  disallowed,  on  the 
1  that  they  were  made  prematurely,  and  before 
tage   of  the  causes  in  which,  as    between   party 

and 
Cc  4 
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1847*        and  party,  it  is  permitted  to  make  and   charge  I 
briefs,  (a) 


In  re 
Pender. 


Sixthly.  A  charge  of  IL  Ss»  6d.  for  a  fee  to  coani 
for  settling  a  special  affidavit,  for  leave  to  amend  if 
disallowed. 

Mr.  Turner  and  Mr.  fF.  M.  JameSj  in  support  oft. 
petition  of  the  solicitor. 

Mr.  Kindersley  and  Mr.  Goodeve,  for  GlassoUf  among 
other  arguments,  urged,  that  the  subject  of  complai 
involved  no  principle,  but  was  a  mere  matter  of  discs 
tion  of  the  Taxing  Master,  from  which  there  was  z 
appeal :  Aisop  v.  Lord  Oxford,  {b) 

The  Master  of  t/ie  Rolls. 

I  am  very  much  afraid,  that  unless  parties  becor 
more  reasonable,  the  time  of  the  Court  will  contin 
to  be  occupied  by  questions  relating  to  solicitors'  biL 
though  perhaps  not  to  the  same  extent  as  hitherto;  d 
it  is  now  settled,  that  a  solicitor  cannot  deliver  an  ui 
signed  bill  for  payment,  without  subjecting  it  to  tas 
ation. 

These  bills  were  delivered  for  payment  without  tai 
ation ;  and,  without  making  any  imputation  on  the  sol 
citor,  who  has  followed  a  practice  which,  I  am  informec 
has  prevailed,  I  must  observe,  that  I  think  it  is  ver 
desirable  to  solicitors  themselves,  that,  when  they  delivc 
bills  for  payment,  they  should  be  so  framed,  that,  thoug 

delivere 

(a)  On  this  point  1  Tur.  <$•      and8ee2iS»nM'#/V.5l7.(8ded 
Ven.  303.  (6th  ed.),   1  Grant's      and  Friend  v.  Soliy,  ajdi,  329. 
Pr.  557.  (2d  ed.)  were  cited ;         (6)  1  MyL  ^  K.  664. 
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delivered  without  any  view  to  taxation,  they  should  not        1847* 


In  re 


differ  much,  if  atall,  from  bills  delivered  in  the  expecta- 

tioQ  of  their  being  taxed.   In  consequence  of  not  attend-      Pender., 

iQg  to  this,  charges  like  those   now  in   question  are 

^Rietimes  disallowed  on  taxation ;  and  it  must  be  painful 

^  an  honourable  mind  to  have  it  determined  that  they 

A^e  not  entitled  to  that,  which,  by  their  bills,  they  have 

fought  payment  of. 

"His  bill  having  been   submitted  to  taxation,   the 

faster  has  struck  out  many  items.     As  to  the  first 

charge  of  2/.  IO5.,  for  **  attending  a  great  many  times,*' 

^  n:iU8t  say,  that  it  is  an  item  so  expressed,  as  strictly 

speaking,  to  entitle  him  to  no  payment     A  solicitor  is 

Hot  to  make  a  general  sweeping  charge  in  his  bill  of 

for  a  many  attendances,  but  he  must  specify  the 

thing  for  which  he  makes  his  claim.     It  is  said 

^hat  he  was  detained  in  town  several  days :  he  might  be 

^o  I    but  that  is  not  the  thing  charged  for ;  and  I  do  not 

^bink  the  Master  would  be  justified  in  allowing  what 

^^  has,  if  it  had  been  objected  to.     If  the  business  has 

'''^ally  been  done  the  solicitor  must  thank  himself,  if  he 

'^as  made  out  his  bill  in  such  a  way  as  to  prevent  his 

^barge  being  allowed. 

As  to  the  abstract,  the  Master  did  not  consider  that 

^^  solicitor  was  entitled  to  charge  for  such  an  abstract. 

^  ^ave  not  sufficient  before  me  to  say  that  he^was  entitled. 

-'^le  deeds  are  not  long:  the  attention  of  counsel  might 

'^^ve  been  called  to  them  without  an  abstract. 

It  baa  been  said,  that  any  other  course  would  have 
*^^^n  productive  of  greater  expense;  but  a  solicitor 
^^^Hot  make  a  charge  one  way,  and  then  say,  I  should 
^^  entitled  to  more  if  I  had  proceeded  in  another. 

The 
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1847«  The  next  charge  is  for  a  journey.    It  appears,  th^Cit 

^"^V"^^     in  May  1841,  Glasson  was  desirous  that  his  solicit^j^or 
Vender,      should  go  to  town,  for  the  purpose  of  attending  to 
business.    That  is  not  disputed.    He,  perhaps,  had 
fidence  in  him,  which  he  could  not  have  in  any  otiM 
person.     He  attended  in  town,  from  the  17th  of 
to  the  8th  oijune;  but  I  cannot  ascertain  how  much      of 
that  time  was  occupied  in   the  client's  business.         Ji. 
solicitor  who  is  sent  by  a  client  on  a  journey  out      of 
the  ordinary  course  of  business  is  in  a  delicate  posi- 
tion ;   the  client  does  not  tliereby  place  himself  ^wl" 
tirely  in  the  hands  of  his  solicitor;  but  it  is  incumb^st 
on  the  solicitor  to  shew,  that  he  has  given  such  att^si- 
tion  to  the  matter  as  to  entitle  him  to  the  charges   9ic 
makes.     It  could  not  be  contended,  that  if  a  week  w( 
sufficient  for  the  business,  he  could  dawdle  over  it  foi 
fortnight  and  charge  for  that  time.     The  authority 
go  to  town  for  the  purpose  of  attending  to  the  busim 
did  not  exonerate  the  party  from  shewing  what  he 
in  town.    I  cannot  think  that  the  Master  has  come  U^f^  ^ 
wrong  decision,  or  that  this  is  a  case  of  principle ;        ^^ 
appears  rather  to  be  one  of  amount,  and,  if  so,  I  oug''^^ 
not  to  entertain  jurisdiction. 


The  next  point  is  the  expense  of  putting  in  the  ai 
swer  of  Lewis.   On  this  I  feel  greater  difficulty.   I 
that  if  you  limit  the  discretion  of  the  solicitor  too  mu< 
you  may  prevent  his  doing  things  of  the  greatest  ii 
portance  for  the  interest  of  his  client.     It  would 
construing  too  strictly  the  rule  to  say,  that  in  no  ii 
stance  shall  a  solicitor  be  allowed  to  put  in  an  answc 
for  a  co-Defendant,  for  we  know  that  even  a  Plaintiff 
occasionally  obliged  to  do  it,  in  order  to  enable  him 
get  on  with  his  suit;  but  I  doubt,  under  the  drcaoc^^^' 
stances,  whether  the  expenses  of  putting  in  the  ansiri 
of  Lewis  and  the  office  copy  of  the  bill  ought  to 
allowed.     I  will  take  some  little  time  to  consider   ^mU       i 


If 
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itial  service  was  rendered  to  the  client,  it        1847. 
possibly  be  allowed,  bat  only  under  very  special 


to  the  brief  pleadings,  I  see  no  reason  to  think 
the  Master  has  not  proceeded  according  to  the 
iry  role  of  the  Court.     The  argument  that  it 

be  a  hardship  on  the  solicitor  or  counsel  cannot 
rise  me  to  deviate  from  the  ordinary  rules  of  tax- 
I  cannot  alter  the  Master's  report  in  that 
ct. 

tere  was  a  fee  for  settling  an  affidavit  for  leave  to 
d  the  bill.    I  do  not  think  it  ought  to  be  allowed. 

rin  consider  the  case. 


^  Master  of  the  Rolls.  'MayZ. 

le  Petitioners  complain,  that  the  Master  has  im- 
nly  disallowed  the  several  charges  which  are  par- 
irly  stated  in  the  petition.  It  is  suggested,  that  in 
lisallowance,  the  Master  has  proceeded  upon  some 
neons  principle,  in  respect  of  which  the  bill  ought 
iient  back  to  him  with  special  directions. 

do  not  think  that  it  is  established,  even  if  suffi- 
dy  alleged,  that  the  Master  has  proceeded  upon 
erroneous  principle ;  but  there  is  one  point  which 
seem  to  involve  a  principle,  and  I  have  thought  it 
to  read  through  the  bills  and  all  the  affidavits  and 
n  with  which  I  have  been  supplied,  and  to  state 
o^on  upon  the  disallowances  complained  of. 


The 
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1847.  The  first  is  a  sum  of  iZi  Ss.  4(f.  taxed  oiF  fn^ 

^"^7"^^^^^  charge  of  21.  lOs.f  for  attending  Captain  Hodges 
Pbndeb.  Mr.  Lewis  a  great  many  times  in  London  &c^  and 
penses.  This  is  supported  by  the  affidavit  of  Mr.  j 
Ham  James  Geniij  who  suggests,  that,  being  in  L(n> 
on  other  business,  he  was  detained  by  Mr.  Glass 
business  two  days  longer  than  he  otherwise  would  I 
been.  I  am  of  opinion  that  a  specific  charge  canno 
supported  by  a  statement  so  vague  and  general  as 
is ;  and,  as  there  is  no  evidence  before  me  upon  i 
cannot  properly  increase  the  sum  of  1/.  65.  Sd.,  wl 
the  Master  has  allowed  for  four  attendances. 

The  next  disallowances  complained  of  relate  t 
case  laid  before  counsel  for  his  opinion.     With 
case,  the  solicitor  left  the  abstract  of  certain  deeds, 
the  charges  for  the  case  and  abstract  amount  to 
From  this  sum,  the  Master  has  taxed  off  17/.  6s» 
But  the  Petitioners  complain  only  of  the  disallowfl 
of  two  items,  viz.  135.  4(/.  for  instructions  for  the 
stract,  and  IS/,  for  drawing  and  copying  it.     The  qi 
tion  is,  whether  it  was  necessary  or  proper  to  make  J 
abstract  to  accompany  the  case.     The  Master  thoa, 
it  was  not,  and  therefore  disallowed  the  charges.     J 
William  James  Genn  thought   otherwise,  and  has 
stated  in  his  affidavit.     It  must  be  admitted  that  tb 
may  be  circumstances  which  may  make  it  right  t 
proper  to  make  an  abstract  of  deeds  to  accompany 
case  stated  for  the  opinion  of  counsel ;  but  each  c 
must  depend  on  its  own  circumstances :  and,  after  ct 
sidering  the  circumstances  stated  here,  I  see  no  so 
cient  reason  to  think,  that  such  an  abstract  was  necessf 
in  this  case. 

The    next  disallowances    complained   of    relate 
Mr.  Gefih's  attendance  in  London  in  May  1841,  a 

] 
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his  expenses   there.      The  question   is,   whether   the        IS^?. 

Master  has  improperly  reduced  the  days  of  attendance  ^T^^*^*^ 

from  twenty  to  twelve.     And  I  think  that  the  Petitioner  Pendbk. 
luis  failed  to  prove  that  a  longer  time  was  required. 

The  next  disallowances  complained  of  relate  to  the 
expense  of  preparing  and  putting  in   the  answer  of 
Lems,    It  was,  as  I  think  reasonably,  thought  import- 
Ant,  that  Lewis  should  put  in  his  answer  without  delay. 
It  was  perhaps  not  so  important  as  Mr.  Genn  thought 
t:  there  were  admissions  of  ZjTjdis  easily  capable  of 
prooF;  but  it  was  of  some  importance,  and  Mr.  Genn 
^ery  properly  attended  to  the  subject.     But  Lewis  could 
lot  pay  the  expense,  and  therefore,  I  suppose,  with  a 
^iew  to  promote  the  interest  of  Glassoii^  the  necessary 
advances  were  made  by  the  solicitors  or  their  agent. 
'^  is  not  alleged  that  these  advances  were  previously 
authorised  by  Glasson;  but  Mr.  WiUiam  James  Genn 
^ys,  that  Glasson  was  perfectly  aware  that  the  pay- 
^^nts  had  been  made,  and  fully  acquiesced  in  the  same ; 
^i^sson  (it  is  said),  believing  with  Mr.  Genn  that  it 
^oiild  have  been  unwise  to  allow  the  non-filing  of  the 
**^wer  to  remain  over  because  of  the  non-payment  of 
^e  said  sums,  never  objected  to  such  payments.     Mr. 
-^-^Tcii^  however,  says,  that  Mr.  William  James  Genn  or 
^^  agent  lent  him  part  of  the  fees  incidental  to  putting 
'^  his  answer  in  Esdaile  v.  Glasson,  as  well  as  in  Glas- 
**^  V.  Lewis.     Mr.  William  James  Genu,  in  a  subse- 
quent affidavit,  says,  that  on  his  return  from'  London 
(^bich  was  in  June  1841),  he  was  called  on  by  William 
^'qssou,  and  he  then  informed  Glasson  of  the  advance 
^*    money  to  procure  the  filing  of  Lewis's  answer,  and 
^at  Glasson  fully  and  entirely  acquiesced  therein,  and 
"^^ver  complained  of  it,  or  stated  that  it  was  an  unusual 
"^uag  to  do,  or  to  that  effect.    However,  it  appears,  that 
^    the  13th  of  November  1841,  Messrs.  Pender,  Genn 
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1847*  and  Genn  wrote  to  Mr.  Ijewis  a  letter,  in 
^"^v*^^  expressed  themseWes  as  follows :  —  **  We  presnnn 
Pbndbr.  have  paid  the  amount  advanced  by  us  for  Mr*  C 
son's  fees"  (those  fees  being  part  of  the  expens 
putting,  in  the  answer  of  Lewis).  These  charges,  t 
fore,  rest  on  the  statement  of  Mr.  Genn,  that  Mr.  < 
son  acquiesced  in  the  advances,  or  did  not  ol^ 
them ;  and  being  of  opinion  that  the  burden  of  pn 
upon  the  solicitor  who  makes  against  his  client 
charges  not  authorised  in  the  usual  and  regular  i 
of  proceeding,  I  feel  myself  obliged,  I  own  with  i 
reluctance,  to  concur  with  the  Taxing  Master  k 
disallowance  of  these  sums.  My  reluctance  arises 
this,  that  I  believe  Mr.  Genn  was  fairly  doing  an  act  n 
he  not  unreasonably  thought  important  for  the  i 
est  of  his  client :  that,  under  the  circumstances  in  n 
LexDts  was  placed,  Mr.  Genn  could  not  reasonably 
to  obtain  repayment  of  a  loan  from  him ;  and,  tb 
he  might  call  it,  and  to  Lewis  speak  of  it,  as  a  lot 
give  His  client  any  chance,  however  small,  of  reoovi 
it,  yet,  as  a  loan  even,  it  roust  have  been  made  u 
the  expectation  that  Mr.  Glasson^  for  whose  bene 
was  made,  would  indemnify  him.  But,  in  order  thj 
might  maintain  his  case  adversely,  and  when  a  pd 
principle  seems  to  be  involved,  I  think  that  he  c 
to  have  obtained  clear  and  distinct  proof  of  Glm 
consent  to  be  charged.  I  doubt  whether  any  coi 
or  authority  not  in  writing  would  have  been  sufficif 

The  other  disallowances  complained  of  rdat 
abbreviating  the  pleadings  and  making  brief  copies; 
as  to  all  the  charges  made  for  them,  I  think  thai 
Taxing  Master  has  proceeded  in  the  usual  course^ 
that,  having  regard  to  the  state  of  the  causes,  all  1 
charges  are  properly  disallowed. 

I  must,  therefore,  dismiss  the  petition  with  costs. 
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In  re  ANDERSON.  May  7. 

TTPON  a  taxation  in  this  Court,  part  of  the  bill  Upon  a  tax- 

^   rdated  to  common  law  proceedings,  and,  under  ^^?  ^^ 

the  6  &  7  Vict.  c.  73.  s.  42.,  the  Taxing   Master  in  question  arose 

equity  referred  the  common  law  part  to  the  Taxing  liability  of  the 

^Caster  at  law,  but  who,  it  was  said,  could  not  enter  into  ^^^^  ^  W 
fk-.         .•         c     .  '  the  costs  of  a 

Uie  question  of  retamer.  consolidated 

action  at  law. 
Leave  was 
After  the  completion  of  the  taxation,  a  question  was  givea  to  the 

brought  before  the  Court  of  this  nature :  —  Esdaile  J^^^ 
brought  eight  actions  at  law  against  lAtndj  BoyrUon,  and  action  to  try 
ox  other  members  of  a  joint  stock  company  and,  as  they        qu««tioii. 
involved  the  same  demand,'  these  eight  actions  were 
consolidated  and  tried  in  Esdaile  ▼•  Lund.    The  question 
^*^  whether  Bcyntoti  was  liable  to  Anderson^  the  attorney 
who  defended  the  consolidated  action,  for  all  or  any 
PU't  of  the  costs  of  the  action. 

Mr.  TXsmer  and  Mr.  Chapman  Barber  for  Anderson, 
^ted,  on  this  point.  In  re  Bracey.  {a) 

Mr,  Kinderdey  and  Mr.  Cankrien  for  Bqynton. 

The  Master  of  the  Rolls  said,  that  being  a  pure 
^gal  question,  the  rules  of  law  ought  to  be  applied.  He 
S^ve  liberty  to  the  solicitor  to  bring  his  action  at  law 
'K^hist  Boynton  to  try  the  question,  and  directed  the 
P^itbn  in  the  meantime  to  stand  over  with  liberty  to 
S>ply. 

Note. 

(a)  6  Beavan^  266. 
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NoTK.  —  The  action  of  Anderson  y.  Boynion  was  tried 
verdict  obtained  for  the  Defendant ;  but  a  rule  niti  was  afb 
granted  to  enter  a  verdict  for  the  Plaintiff!  Q.  B,  Note 
1847. 


Jnne  2. 


A  bill  was 
taken />ro 
coHfeao^  and 
was  served, 
but  the  De- 
fendant could 
not  afterwards 
be  found. 
Liberty  was 

P'ven  to  the 
laintiff*  under 
the  88th 
Order  of 
1845  to  issue 
and  execute 
such  process 
of  contempt 
as  he  might 
be  advised,  to 
compel  the 
performance 
of  the  decree. 


BROWN  V.  HOME. 

IN  this  case  the  bill  had  been  taken  pv  c 
against  the  Defendant,  (a)  A  copy  of  the  < 
was  served  on  the  Defendant  personally,  and  a  d< 
made  of  the  money  thereby  directed  to  be  pai( 
which  was  only  partially  complied  with. 

The  Defendant,  it  was  stated,  had  since  sold  i 
property,  and  could  not  now  be  found,  and  the  F 
was  unable  to  compel  obedience  to  the  decree. 

By  the  88th  Order  of  May  1845  (b)  it  is  orders 
^^  No  proceeding  is  to  be  taken,  and  no  receiver  app< 
under  the  decree,  nor  any  sequestrator,  unde 
sequestration  issued  in  pursuance  thereof,  is  t< 
possession  of,  or  in  any  manner  intermeddle  wit 
part  of  the  real  or  personal  estate  of  a  Defendan' 
no  other  process  is  to  issue  to  compel  performa 
the  decree,  without  leave  of  the  Court,  which  is 
obtained  on  motion  with  notice  served  on  such  Deft 
or  bis  solicitor,  unless  the  Court  dispenses  witb 


service. 


n 


(a)  6  Beavan,  C07. 


(b)  Ord.  Can.  316. 
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Mr.  Glasse  now  asked  for  an  order  that  the  Plaintiff 

might  be  at  liberty  to  issue  and  execute  such  process  of 

contempt  as  he  might  be  advised.     He  said,  the  object 

was  to  relieve  the  Plaintiff  from  coming  to  the  Court 

specially,  at  each  step. 
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75Se  Master  of  ike  Rolls. 

You  want  liberty  to  issue  process  to  compel  the  per- 
formance of  the  decree.     Take  the  order. 


Order. 

Xhat  the  Plaintiff  be  at  liberty  to  issue  and  execute 
sach  process  of  contempt  against  the  Defendant  T,  H. 
as  he  may  be  advised,  to  compel  the  further  performance 
of  the  said  decree.     Reg.  Lib.  A.  1846,  fol.  2006. 


ISoTE.—- An  attachroent  issued  on  the  11th  Order,  August  1841, 
and  upon  the  9th  of  August  1847  a  return  of  non  est  inventus^  an 
order  was  made  for  a  sequestration. 


VouX. 


Dd 
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2!V4.82.23.27.  THE  ATTORNEY-GENERAL  v.  MAGDA 
^^il[  COLLEGE  OXFORD. 


Upon  an  in- 
formation for 
the  reform- 
ation of  al- 
leged abuses 
in  the  manage- 
ment of 
a  school 
established  by 
the  founder  of 
Magdalen 
CoUege,\n  con- 
nection with 
it.  Held,  that 
the  Court  had 
not  jurisdic- 
tion to  give 
the  relief 
asked.     That 
though  there 
was  sufBcient 
proof  of  the 
duty  or 
obligation, 
there  was  no 
evidence  of  a 
trust,  as  the 
word  is  un- 
derstood in 
this  Court, 
and  that  the 
proper  remedy 
was  through 
the  visitor. 


npHIS  was   an  information  filed   by   the   Attorney^ 
-■-    General,  at  the  relation  of  George  Parsofis  H^sf^r^ 
against  the  presidents  and  scholars  of  St.  Mary  3^^g' 
dalen  College,  Oxford^  praying,  that   the  college  ntiig"*^ 
be  restrained  from  erecting  any  buildings  on  the  site  of 
the  hall  and  school  in  the  information  mentioned,    J^r 
their  own  use.     And  that  it  might  be  declared,  that  the 
school  founded  at  Oxford^  by  William  Wayiiflete^  was  a 
public  grammar  school.     And  that  the  president  ough^ 
to  hire  and  appoint  fit  and  proper  persons  to  be  the 
master  and  usher  thereof.     And  that  the  president  aod 
scholars  might  be  decreed  to  provide  commons  for  the 
master  and  usher  equally  with  the  fellows,  and  to  alio'' 
the    master  and  usher   proper   rooms  in    the  coll^g^ 
And  that  it  might  be  declared,  that  the  master  and  usher 
were  entitled  to  participate  in    the  increased   revenue 
of  the  college.     And  that  the  usher  was  entitled  to  a 
stipend  equal  to  one  half  of  the  stipend  of  the  master. 
And  that  the  president  and  scholars  might  be  ordered 
to    build    and    provide   all    necessary    and    convenient 
buildings  for  the  grammar  school  on  the  original  site 
thereof,  or  to  restore  the  ancient  grammar  school,  a"" 
the  buildincrs  connected  therewith. 


The  college  of  iV.  Mary  Magdalen^  in  the  University 
of  Oxford,  was  founded  by  William  Waynjlele,  Bishop 
of  Winchester,  By  a  deed-poll  or  instrument  of  found* 
ation,  dated  the  i2th  o^  June  14-58,  after  reciting  tl^^ 
King's  license  then  lately  given  to    found  a  perpetu* 

coll^g^ 
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learning  and  of  the  sciences  of  divinity  and 
',  of  one  president  and  certain  scholars,  ac- 
the  ordinances  and  statutes  to  be  made,  to  be 

College  of  the  Blessed  Mary  Magdalai^  in 
rsity  of  Oxford^  and  to  be  incorporated ;  and 
reciting  that  the  president  of  the  Hall  of  St. 
\dalen  in  the  same  University,  and  the  scholars 
e  Hall  had  granted  the  site  or  ground  therein 
,  to  the  intent  tliat  the  intended  college  might 

erected :  —  it  was  made  known  or  declared, 
sunder,  William  Waynfiete^  did  erect,  found 
ish,  a  certain  perpetual  college  of  learning  of 
ss  of  divinity  and  philosophy,  in  and  of  the 

one  president  and  certain  scholars,  graduates 
le  same  sciences^  according  to  the  ordinances 
»  to  be  framed  in  that  behalf;  and  he  named 
t  and  certain  scholars,  giving  them  power  to 
idmit  others,  and  to  elect  and  admit  successors 

vacancy.  And  the  founder  having  thereby 
EUQ  temporary  regulations  for  the  government 
lege,  postponed  the  making  of  all  such  other 
I  and  statutes  as  should  be  necessary  and 
be  premises  and  not  thereby  made* 


184.7. 


The 

Attornby- 

General 

V. 

Magdalen 
College, 
Oxford. 


tmment  did  not  contain  any  reference  to  a 
school,  as  in  any  way  connected  with  the  in- 
lege,  or  contemplated  by  the  license  in  virtue 
le  college  was  founded,  and  the  supplementary 
id  ordinances,  which  were  contemplated  by 
tion,  were  not  made  for  many  years.  It  did 
r  when  the  establishment  of  a  school,  2i%  con- 
fa  or  in  the  college,  was  first  thought  of; 
5  year  14-80,  certain  grammar  scholars  were 
iis^  at  the  charges  of  the  founder,  in  a  certain 
ithin  the  college;  and,  in  the  month  of  August, 
»r,  a  building  for  a  grammar  school,  with 

D  d  2  upper 


404 


CASES  IN  CHANCERY. 


184.7. 


The 
Attorney- 
General 

r. 

Magdalen 

College, 

Oxford. 


upper  chambers  and  a  kitchen  necessary  for  th< 
was  begun  to  be  erected;  and,  in  the  year  14 
subsequently,  entries  in  the  Libri  CompiUi  wer 
shewing  payments  of  10/.  a  year  to  the  schoc 
and  5U  a  year  to  the  usher. 

It  was  stated  in  the  information,  and   also 
answer,  that  the  statutes  were  finally  settled  in 
1483,  which  appeared  to  be  after  the  erectior 
school,  and  the  employment  of  a  schoolmaster  ai 
by  tlie  college. 

By  these  statutes,  the  founder  established  tl 
lations  which  were  intended  for  the  permanent 
ment  of  the  college  ;  and,  therebj',  after  provic 
the  college  should  consist  oF  one  president,  a 
number  of  scholars  as  therein  mentioned,  and  e 
ing  many  regulations  respecting  elections,  and  tl 
and  conduct  of  the  presidents,  scholars,  fellows 
chaplains,  and  ministers,  it  was  expressed  as  fol 
"  We  enact,  ordain,  and  will,  that  there  be  in 
lege,  for  ever,  one  master  or  informer  in  gramnr 
ductitiiis  per  presidentem  2Jariier  et  I'emotixms^* 
freely  and  gratuitously,  without  exacting  anyt 
inform,  teach,  and  instruct,  with  the  greatest  d 
and  in  the  most  expedient  manner,  all  persons 
soever,  *  quoscimque  accedeiites^  who  may  att 
grammar  school,  which  is  founded  and  situate 
our  college  aforesaid.  Also,  under  the  said 
there  is  to  be  one  usher,  engageable  and  remc 
form  aforesaid,  ^  mh  predicla  forma  conduciiiius 
iixniSy  who  is  freely  and  gratuitously,  and  wit 
demand  of  any  thing,  to  inform  and  instruct  *fl 
venientcs^  the  said  persons  who  attend  it,  suboi 
to  the  aforesaid  master,  and,  in  all  things,  to  tf 
himself  and    supply    the   duties    of  the    said 
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^ben  the  latter  is  absent.  And  our  will  is,  that  such 
blaster  be  paid  10/.,  and  such  usher  lOOs.,  out  of  the 
conamon  goods  of  our  college,  in  addition  to  their  cham- 
bers and  weekly  commons,  which  commons  we  would 
bave  to  be  equal  to  those  of  the  fellows  of  the  col- 


184.7. 


The 
Attorney- 
General 

V, 

Magdalen 
College, 
Oxford. 


It  was  alleged  by  the  information,  that  by  this  part  of 
be  statutes,  a  grammar  school  was  founded  or  recognised, 
uid  that  the  terms  in  which  this  was  done,  were  such  as 
o  impose  upon  the  college  a  trust  to  maintain  the  school, 
tnd  to  support  the  master  and  usher  in  a  proper  man- 
ler ;  and  that  the  master  and  usher  were  entitled  to  par- 
Jcipate  with  the  president  and  scholars  of  the  college, 
n  the  increased  revenue  of  the  college. 

The  Defendants  seemed  doubtful  whether  they  ought 
to  admit,  that  the  school  was  ever  founded,  in  the  proper 
acceptation  of  the  term ;  and  they  denied  that  it  had 
been  founded  at  all,  except  in  the  sense  in  which  the 
founder  says  he  has  founded  it  in  his  college ;  for  they 
said,  that  the  school  had  no  revenue  or  property  of  its 
own,  distinct  from  the  college,  and  that  the  officers  of 
the  same  were   simply  college  officers  or  instructors. 
They  submitted  that  the  stipends  of  the  master  and  usher 
^cre  fixed  by  the  statutes,  and  they  denied  that  the 
ii^aster  and  usher  had  any  right  or  claim  to  such  in- 
creased yearly  salaries  as  the  college  had,  in  fact,  al- 
lowed them,  or  any  claim  to  participate  in  the  increased 
'avenue  of  the  college. 

They  elsewhere  said,  that  the  founder  had  given  no 
Property  of  any  kind  in  trust  for  the  school,  or  in  trust 
fcrthe  master  or  usher  thereof;  but  had  merely  directed 
^c  payment  of  yearly  stipends  to  the  master  and  usher; 
*Qd  they  submitted,  that  this  Court  had  no  jurisdiction 

Dd  S  in 
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in  the  matters  in  question  in  the  suit,  and  that  tb« 
visitor  of  the  college  was  the  proper  person  to  hea- 
and  determine  such  matters. 


By  the  statutes,  the  Bishop  of  Winchester^  for  d 
time  being,  was  appointed  visitor,  with  authority  to  vi 
the  college,  and  convene  the  president,  scholars^  a 
fellows,  and,  with  full  power  to  enquire,  whether  t 
ordinances  and  statutes  had  been  duly  executed  a 
observed,  and  touching  all  matters  concerning  the 
welfare,  and  credit  of  the  college ;  and,  also,  with  pof 
of  duly  reforming  attempts  made  against  the  ordinan 
and  statutes,  and  of  doing  all  things  indispensable 
the  premises,  even  though  he  should  chance  to 
proceedings,  for  the  privation  or  removal  from  his 
ministration  or  office  of  the  president,  vice-president^ 
any  other  officer  whatsoever,  or  for  removal  from 
college  of  any  fellow  or  scholar  of  the  college. 


It 


:es 


in 
c 

a- 

or 

e 


The  founder  was  said  to  have  died  in  the  year  14-^  ^* 
He  had,    for  a  time  at   least,  supported,   at  his  o^^^^ 
charge,  a  schoolmaster  and  usher,  who,  afterwards,    f^ 
ceived  their  stipends  from  the  college.     On  the  28th    ^ 
Jwic  14S7,  during  the  presidency  of  Richard  Mayh^^^^^ 
the  president,  not  alone,  but  as  it  was  said,  the  presid^^^^ 
and  scholars,  with  one  consent,  granted  to  John  An'tfZ!^' 
hilly  tjie  informer  of  the  grammar  scholars,  in  the  sch^^^' 
adjoining  llu»  colle-;e,  the  annual  provision  of  10/.,    f^^ 
the  space  of  a  term  of  fifteen  years;  and  one  teneni^^^ 
of  the  college  to  be  assigned  to  him,  for  the  same  peri 
at  the  discretion  of  the  president. 


With  reference  to  the  practice,  as  i*egarded  the  ji» 
dictive  control  of  the  visitor  over  the  schoolmaster 
usher,  it  appeared,  that  in  the  year  1520,  Bishop 
on  his  visitation  to  the  college  and  school,  charged 

presi 
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'^'"esident  with  negligence,  in  respect  of  the  instruction  of 
J^e  boys  in  grammar;  Rntl,  after  hearing  the  answer  of 
^6  president,  admonished  the  schoohnaster,  who  was 
^tccted  or  exposed  at  the  visitation,  to  use  more  exact 
^ licence  about  the  instruction  of  the  schohirs,  in  sound 
'^ming,  for  the  future. 

Before  the  visitations  which  were  held  in  the  years 
5V6  and  1585,  respectively,  the  visitor  issued  the 
ftual  citation  to  the  president,  directing  him  to  summon 
I  ^  persons  who  ought  to  be  present  at  a  visitation  to 
t^nd  him;  and,  it  appeared,  from  the  answer  of  the 
"^ssident  to  the  citation,  that,  on  both  occasions,  the 
hoolmaster  and  usher  were  summoned. 


1847. 


The 
Attorney- 
General 

V. 

Magdalen 
College, 
Oxford. 


e  information  now  came  on  for  hearing. 


-2\Ir.  Kindersley  and  Mr.  Bates  in  support  of  the  in- 
■"  xmalion. 


r.  Turner^  Mr.  Roimdell  Palmei'^  and  Mr.  Borreti 
the  college,  maintained,  that  the  internal  manage- 
of  the  school,  was  the  exclusive  subject  of  the 
^itatorial  jurisdiction. 

Itf  r.  Kindersley  in  reply. 

Attomey^GeTieral  v.  Middlelon  (a)^  Attorney-General 
V.  Fotifidling  Hospital  (i),  Attomey-Gcneral  v.  Smart  (c), 
Attorney-General  v.  Talbot  (rf).  The  Kirkby  Ravens^ortk 
Hospital  {e)i  The  Berkhampstead  School  (g),  Attorney- 
General  V.  Mayor  of  Bristol  (//),   Attorney-General  v. 

Catherine 


(a)  2  Vet.  sen.  328. 
(6)  2  Ves.  jun.  42. 
(^c)  1  Vcs.  bcn.  72. 
(d)  3  i^/iEr.  662.,  and   1    Ves. 
en.  78. 

Dd  4 


(<r)  15  Ves.  305. 
(g)  2  V.  ^  B.  134. 
\h)  2  Jac.  4'  W.  294. 
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Catherine  Hall{a\  Attamey.General  v.  Skitineri  Com- 
pany (b)^  Attorney-General  v.  Caius  Coll€ge{c\  AUome^^ 
General  v.  Brazen-Nose  College  (rf),  Philips  v.  Bwy  (e-  "^^ 
Si.  John's  College  v.  Todington  (g)^  The  King  v. 
don  (A),  Attorney-General  v.  Dulwich  C€Uege{i\  2  Ca. 
welFs  Synodiaj  485.,  43  Eliz.  c.  4.  s.  3.,  Ward's  Life 
Foxy  2  ?rooflf*5  Annak  of  Oxford,  103.  712.,  Duk^s 
Uses,  171. 


d- 


June  19. 


2%^  Master  of  the  Rolls. 

As  the  clause  in  the  statutes,  by  which  the  visitor  is 
appointed  and  his  powers  are  conferred,  does  not  nrmen- 
tion  the  schoolmaster  by  name,  or  by  any  particular  de- 
scription, it  seems,  that  the  visitor  could  have  authority 
over  him  only  in  respect  of  his  being  an  officer  of  tri^ 
college,  employed  in  the  performance  of  a  duty  impose^ 
upon  the  college.     The  duty  being  imposed  upon   tl^^ 
college,  the  visitor  had  to  inquire  whether  it  was  di^»y 
performed,  and  reform  any  abuse ;  and  as  far  as   a-*^y 
evidence  is  produced,  it  seems  that  such  was  the  und^^^* 
standing  and  the  practice. 

In  the  year  1520,  Bishop  Fox^  on  his  visitation     ^^ 
the   college   and   school,    charged   the   president   Mrit-*' 
negligence,  in  respect  of  the  instruction  of  the  boys    '" 
grammar ;  and  after  hearing  the  answer  of  the  president:^ 
admonished  the  schoolmaster,  who  was  detected  or  ^^^ 
posed  at   the  visitation,   to  use  more  exact  diligen^^^ 


(a)  Jacob,  3Bi.  385. 

(b)  5  Sim.  596.,  and  2  Bias. 
407. 

(c)  2  Keen,  150. 

(d)  2  a.  *  Fin.  295. 


(e)  1  Ld,  Raym.  5. 
(g)  1  Burr.  158. 
{h)  Cowp.  319. 
(t)  4  Beavtm^  255. 
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»ijt  the  instruction  of  his  scholars  in  sound  learning 
the  future. 

Scfore  visitations  which  were  held  in  the  years  1576 
[  1585  respectively,  the  visitor  issued  the  usual  cita* 
I  to  the  president,  directing  him  to  summon  the 
sons  who  ought  to  be  present  at  a  visitation  to  attend 
I  ;  and  it  appears  from  the  answers  of  the  president 
:lie  citation,  that  on  both  occasions  the  schoolmaster 
.    usher  were  summoned. 

[7he  principal  question  in  the  case  is,  whether  this 
a  rt,  or  the  visitor,  is  the  proper  authority  to  correct 
ti  errors  or  reform  such  abuses,  as  may  have  been 
r^d  in  the  conduct  and  management  of  the  school. 

f^  upon  the  construction  of  the  instruments,  the  col- 
^  be  trustees  for  the  maintenance  of  a  free  grammar 
c^ol  for  the  use  of  the  public,  or  of  n  school  for  the 
**uction  in  grammar  of  all  persons  who  may  resort 
^a  this  Court,  having  jurisdiction  to  enforce  the  per- 
^ance  of  trusts,  and  the  college  being,  on  the  sup- 
ttion,  trustees  for  this  purpose,  any  breach  of  trust 
;lit  and  ought  to  be  redressed  here,  in  the  exercise 
^he  ordinary  jurisdiction  of  the  Court. 

But  if,  upon  the  true  construction  of  the  statutes,  the 
hoolmaster  and  usher  ought  to  be  considered  only  as 
Beers,  appointed  and  to  be  appointed  by  the  college, 
r  the  purpose  of  performing  the  duty  of  the  college, 
giving  instruction  to  such  persons  as  might  attend 
em,  and  the  duty  of  appointing  them  is  no  otherwise 
nexed  to  the  mere  property  of  the  college,  than  by 
3  obligation  to  pay  certain  annual  sums  of  money,  and 
not  of  the  nature  of  a  trust,  the  execution  of  which  it  is 
thin  the  jurisdiction  of  this  Court  to  enforce,  but  the 

observance 
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9. 

Magdalen 
College, 
Oxford. 


410 


CASES  IN  CHANCERY. 


1847. 

The 
•Attorney- 
General 

9, 

Magdalen 
College, 
Oxford. 


observance  of  which,  according  to  the  statutes  and 
dinances  of  the  founder,  is  to  be  regulated  and  enfor 
and  adequately  provided  for  by  the  authority  of 
visitor,  then  the  breach  of  duty,  whatever  it  may 
ought  to  be  redressed  by  the  visitor,  and  not  here. 


r- 
d 


The  school  is  not  a  separate  foundation.  The  lice 
which  the  founder  obtained  to  found  his  college,  c 
tained  no  specific  reference  to  a  school,  but  gave 
thority  to  make  such  statutes  and  ordinances  as  vtm 
proper  for  the  regulation  of  the  college;  and  ^ 
statutes  made  to  regulate  the  college,  in  pursuance 
the  license,  directed,  that  there  should  be  a  scbc 
master  and  usher,  to  be  hired  and  removed  by 
president;  in  other  words,  the  president  had  impa 
on  him  the  duty  of  engaging  and  removing  a  sch 
master  and  usher.  Certain  stipends  are  directed  to 
paid  to  the  master  and  usher,  out  of  the  common  go 
of  the  college,  and  they  are  to  have  chambers 
weekly  commons,  equal  to  those  of  the  fellows  of 
college;  but  there  is  no  other  endowment  of  the  schc 
A  building  was  erected  for  the  school,  but  no  prope 
is  otherwise  specially  set  apart  or  appropriated  to  i 
use  of  the  school,  or  for  its  maintenance  and  suppo 
and,  subject  to  the  specific  payments,  for  specific  p 
poses,  including  fixed  stipends  to  the  master  and  ush 
the  revenues  of  the  college  belong  to  the  college,  for 
own  use,  subject  indeed  to  the  performance  of  all  dut 
incumbent  on  the  college  to  perform,  but  not  subject 
any  trust  to  be  executed  in  this  Court. 


5C, 

mi" 

fie 

^{ 

I- 

»ie 


1- 
lJ>e 
s 
d 


1. 

y 

e 


ts 


to 


The  college  has,  no  doubt,  a  very  important  duty     ^^ 

perform,  with  reference  to  the  school,  and  the  perforce- 

ance  of  that  duty  may  be  enforced  by  proper  authority' 

but,  iinless  it  be  a  duty  founded  on  a  trust  which  tl'^^ 

Court  can  execute,  the  performance  of  the  duty  is  T%ot 

to 
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enforced  here.  And  on  the  best  consideration 
I  have  been  able  to  give  to  the  subject,  I  am  of 
»D,  that  this  Court  has  not  jurisdiction  to  give  the 
which  is  here  asked.  Though  there  is  sufficient 
of  the  duty  or  obligation,  there  is  not,  in  my  opi- 
evidence  of  a  trust,  as  the  word  trust  is  understood 
i  Court* 
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Attorney- 
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V. 

Magdalen 
College, 
Oxford. 


nast  therefore  dismiss  this  information,  but  con- 
^g  what  has  been  done  with  the  school,  as  appears 
2  evidence,  and  the  erroneous  view  which  the  De- 
its  admit  they  have  taken  of  it,  and  the  colour 
hi  under  which  the  information  has  been  prose* 
,  I  think  I  shall  not  do  wrong  in  dismissing  it 
ut  costs. 


e  information  may  have  been  productive  of  great 
It,  and  I  have  read  with  satisfaction  in  the  answer, 
leard  it  re-stated  at  the  bar,  that  the  Defendants 
I,  even  without  any  interposition  of  authority,  to 
r  the  school  much  more  efficient  and  useful  than  it 
ir  a  long  time  been. 


41S 
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jiUt  respon- 

oftihrtr 

^rttumc  con* 
tained  in  m 


FEN  WICK  t;/ GREEN  WELL. 

T>Y  the  settlement  made  on  the  marriage  of  Bamabai 
-■-^  Fenwick  and  Elizabeth  Cuthbertsotij  and  dated  in 
1S06,  after  reciting  that  it  had  been  agreed  that  5000^., 
3  per  cent  Consolidated  Bank  Annuities,  part  of  the 
estate  and  effects  of  the  said  Elizabeth  Cuthbertson^  should 
be  settled  upon  the  trusts  after  mentioned,  and  that  it 
was  intended  that  the  said  sum  of  5000/.  bank  annuities 
should  be  transferred  to  William  CtUhbertson  and  William 
Grcenwell  (the  trustees),   in   the  Bank   books;  which 
transfer  the  said  Barnabas  Fenwick  did  thereby  cove- 
nant and  agree  to  join  in^  if  the  same  should  not  t>e 
done  before  the  said  marriage  should  take  effect ;  it  w^^ 
witnessed,  that  it  was  thereby  covenanted  &c.  betwe^^i^ 
the  said  parties  thereto,  that  the   said    5000/.  annuity 


s«ttleiocot. 

By  aniar- 
ru^e  settle- 
ment it  was 
coveivMited 
aiid  agreed* 
thatiOOO/. 
consols,  jiart 
of  the  wifc*s 
pro|>erty* 

tnins^enreii  to    stock  should  be  transferred  to  and  stand  in  the  nam 
taiNtct^  u|M>n     J.  ^j^^  g^jj  jy^iiiaj^  CtUhbertson  and  William  Greemsr- 

K>r  tht»  hiis-  and  that  they  should  stand  possessed  thereof,  in  tri^ 

mul  chullren.  f^*"  ^'^^  intended  husband  for  life,  and  after  his  deceju 

At  iht>  time  i^  case  his  wife  survived  him,  then  upon  trust  "  to  assi; 

iiMMiti »  *«"»  ^"^'  transfer "   it  to   her  absolutely.     But  in  case  s 

MlMIKllniK  111 

UiM  imiiui  of  the  wife  ;  but  the  tnistees  took  no  steps  to  enforce  a  transfer,  and 
IV M«  Mihl  out  und  misapplied  by  the  husband.    Held,  that  the  trustees  were 
feMiiidly  i'«<ii|H)iiMiblr  for  the  loss;  and,  secondly,  that  they  were  not  relieved  froi 
\\\s\\  liHl'liilyi  l>y  the  trustee  indemnity  clause,  declaring  that  they  should  not  1 
jliitilii  **  ftir  Muy  eiiNUul  or  involuntary  loss,"  without  their  wilful  default,  but  **  foi 
Murli  iiMii«ii)ii  only  un  nhouid  actually  come  to  their  hands.'* 

[\^  H  HtHriiHUo  nettlement,  a  fund  was  limited  to  the  husband  /or  life,  with  re- 
MiMliiihtr  to  bin  wiCd  nbsolutcly  if  she  survived  -,  but  if  she  predeceased  him,  then  for 
hII  lliM  I  bililri^u  of  the  n)nrriage  in  such  shares  as  she  should  appoint ;  and  if  there 
ifltoiild  I'M  iMi  Umuo  of  the  marriage  living  at  her  death,  upon  trust  as  she  should 
M|<)«oliil  m>lM<iHllyi  ttnd,  in  (iefuult,  to  the  husband  absolutely,  but  there  was  no  ex- 
iiMiH  ullV  lo  tti0  eliildn'n  In  default  of  appointment.  The  husband  survived,  and 
lloiH  «vM(>  ( tiildren  living.  Held,  that  such  children,  notwithstanding  the  mother 
iil'f ft  h)«)<oIiiIimI,  wi'rt)  entitled  to  the  fund. 
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in  the  life  of  her  husband,  leaving  children  of  the        IS^?. 

iage   livincTs  then   immediately  on   Mr.  Fenwick's     ^IT^^^^^^ 

,         ,  111,  Fenwick 

I9  "upon  trust   for    all   and   every   the   child   or  v. 

ren"  of  the  marriage  "  in  such  parts,  shares  and    ^R^enwell. 

3rtions  as  she  should  appoint. ''  (a)     And  if  there 

[d  be  no  issue  of  the  marriage  living  at  her  decease, 

to  such  person  as  she  should  appoint;  and  for  want 

:ch  direction  "  to  assign  and  transfer  "  the  same  to 

Fenwick  absolutely. 

le  settlement  contained  a  power  for  the  trustees  to 
and  vary  the  trust  funds,  and  a  clause  declaring 
they  should  not  be  liable  to  make  good  any  casual 
voluntary  loss,  which,  at  any  time,  might  accrue  or 
en  to  the  said  trust  money  or  securities  without 
•r  their  wilful  default,  nor  be  answerable  for  the 
'  of  them  &c.,  but  each  for  his  own  acts  &c.  "  and 
jch  monies  only  as  should  actually  come  to  his  and 
several  respective  hands,*'  and  not  for  any  money 
1  they  should  join  in  transferring  or  signing  re- 
3  for,  for  conformity  only. 

le  settlement  was  executed  by  all  parties. 

le  marriage  took   effect,  and   there   were  several 
ren  of  the  marriage. 

x>ut  the  time  of  the  marriage,  a  sum  of  4'946/.  2s.  Sd. 

r   cents   only  was  standing   in  Miss  CuthbertsorCs 

;,  but  the  trustees  took  no  steps  to  compel  a  trans- 

and  some  years  after  (in  1815  and  subsequently) 

and  Mrs.   Fenwick  sold  out  the  fund  and   Mr. 

Fenwick 

There  was  no  limitation  to  the  children  in  default  of  ap« 
ment. 


I 
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IS^?*        FenwicJc  misapplied  it,  and  afterwardsi  in  18SS  beca 

^^'^     bankrupt. 
Fbnwick  ^ 


V, 

Grebnwbll. 


Mr.  Fefiwick  survived  his  wife  and  died  in  1889,  a.: 
the  power  of  appointment  was  never  executed  by  IMT 
Fenwick. 

This  bill  was  filed  in  1846  by  one  of  the  children 
the  marriage,  to  make  th^  trustees  liable  for  the  50O 
which  had  been  lost  by  their  neglect  to  get  it  transfer!" 
into  their  names. 


f 


Greetixvell  by  his  answer  stated  that  he  had  nev 
acted  or  interfered  in  the  trusts,  that  he  had  never  rex*« 
the  settlement,  and  had  been  wholly  ignorant  of  '^^ 
purport  and  effect  until  very  lately. 


Mr.  Spefice  and  Mr.  Elderton  for  the  Plaintiff  ii^*^" 
Mr.  James  Campbell  for  a  Defendant  in  the  same  *^' 
terest.  By  the  execution  of  the  settlement,  the  trust: ^^^ 
accepted  the  trust  and  had  full  notice  of  its  conten^^* 
Their  first  duty  was  to  secure  the  fund.  They  mi^*^ 
have  compelled  the  transfer  or  have  secured  it  by  a  ^^^^ 
fringas.  The  fund  has  been  lost  by  the  neglect  of  t:*^^ 
trustees,  and  they  are  personally  liable  to  replace  it ;  ^^^ 
because  there  has  been  any  corrupt  motive,  or  misapj^'*'' 
cation  of  the  money,  but  because  they  undertook  cJ*^ 
performance  of  a  duty  which  they  neglected  to  perfof*^^' 
Booth  V.  Booth,  {a)  The  principle  is  not  new;  in  Caffr'^S^ 
v.  Darby  (6)  a  husband,  under  the  trusts  of  a  seltleme*"*^' 
was  to  have  the  use  of  property,  on  condition  of  his  y^^^^^ 
ing  the  trustees  100/.  a  year,  the  trustees  neglected  **^ 
enforce  payment  and  lliey  were  held  liable  for  the  Ic^^^' 


{a)   I  Beavan,  125. 


(b)  G  Vcs,  488. 
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f  case  ofMaiilatid  v.  Bate}nanj  before  Lord  CotteiJiam 
£40,  and  afterwards  before  Vice-Chancellor  Knight 
ce^  is  in  point  as  to  the  liability  of  the  trustees ; 
e,  by  a  settlement  in  1820,  the  husband  covenanted 
>ay  to  the  trustees  10,000/.  in  1824;  the  trustees 
:  no  steps  to  enforce  payment  and  it  was  lost.  Lord 
0snham  in  the  first  instance  directed  an  enquiry  as  to 
ability  of  the  husband  to  pay,  and  the  Vice-Chan- 
>r  Knight  Bruce  {a)  held  the  trustees  liable  to  the 
nt  of  that  ability.  Here  there  is  no  necessity  for 
i  enquiry,  for  there  was  a  specific  fund  to  the  extent 
•S46/.  stock,  ready  and  standing  in  the  name  of  the 
y  in  the  funds,  and  it  is  shewn  that  it  was  not  sold 
long  after. 

*lie  indemnity  clause  is  less  extensive  than  usual, 
ydBS  never  intended  to  provide  for  a  case  of  total 
ect  like  the  present,  {fi) 

*Iiey  also  cited  Broadhurst  v.  Balguy.  (c) 

(r.  Roupell  and  Mr.  J.  Humphty^  for  the  representa- 
I  of  QUhbertso?ij  and 


1847. 


Fbnwick 
Green  WELL. 


tr,  Kindersley  and  Mr.  Fabery  for  Greenwell. 

irst,  no  obligation  was  imposed,  until  the  creators 
be  trust  had  performed  their  duty,  by  phicing  the 
1  under  the  control  of  the  trustees.    The  case  diflers 

entirelv 


>  February  20th,  1844. 

>  The  following  are  some 
-  cases  containing  the  trustee 
fruity  clause:  Mucklow  v. 
"^j  Jacob,  198.;  Dawson  v. 
•€-,  18  Vcsey,  p.  254. ;  WorraJl 
^<»rfordj  8  Vcsetf,  4.  ;  Han- 
>".  Kirkland^  3  Simons^  265. ; 


Westlei/  V.  Clarke,  I  Edeti,  357. ; 
Siiles  V.  Guy,  4  r.  *  Co/.  (Ex,) 
571.  ;  Brice  v.  Stokes,  11  Vesey, 
319.;  Stickney  v.  Sewell,  1  MyL 
^  Cr.  8.  ;  Bone  v.  Cook,  M'ClcL 
168.  ;  Langston  v.  OHivant,  Sir 
G,  Cooper^  33. 

(r)  I  r.  4-  CoL  (C.  C.)  16. 


^\6 
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]  S47«       entirely  from  Maitland  v.  Bateman^  for,  in  that  case,  th  ^re 
was  an  absolute  positive  covenant  by  the  husband  to  p^a; 
10,000/.  within  a  given  time,  here  the  only  covensAOt 
Grbenwell.  ^^g  ^Q  re  jqJq  '»  In  j^  transfer,  and  no  time  was  limited 

for  its  performance.  Again,  until  the  execution  of  one 
of  the  powers  of  appointment,  no  person  but  the  husband 
and  wife  had  an  interest  in  the  fund ;  they  were  the  ab- 
solute owners,  and  entitled  to  retain  it. 


Secondly.     The  power  of  appointment  in  favour    €f 
the  children  of  the  marriage  was  never  executed,  and 
they  therefore  have  acquired  no  interest  in  the  fund,  for 
the  settlement  contains  no  limitation  in  favour  of  the 
children,  except  through  the  power  of  appointment.       I^ 
will  be  contended  that  a  gift  to  them  is  to  be  implied, 
or   that  the   power   w»as   obligatory,    as   in   Brctaan    ^» 
Higgs  (a),  and  Btirrough  v.  Philcox.  (b)     But  those  au- 
thorities do  not  apply  to  the  present  case,  for  there  ^^' 
no  gift  over  as  in  those  cases.     In  Brorjcn  v.  HiggSf  the 
gift  was  to  such  of  the  children  of  A.  as  B.  should  thi'i'^ 
most  deserving ;  there  being  no  gift  over,  the  Court 
thought  that  the  children  were  not  to  lose  the  benefit 
of  the  provision  intended  for  them,  because  B.  IiaP' 
pened  to  die  in  the  life  of  the  testator.     So  in  Burroug" 
V.  Philcox  there  was  no  gift  over.     "  An  express  g*^^ 
over  (observes  Mr.  Jarman)  (c),  in  default  of  appoint* 
ment,  in  favour  of  either  of  the  objects  of  the  power  o** 
any  other  person,  of  course  precludes  all  implication/ 

Thirdly.  The  trustees  are  entitled  to  the  beii^^^ 
of  the  indemnity  clause  limiting  their  liability.  This  >^ 
the  express  contract  between  the  parties,  and  declfl*'^ 
distinctly  that  the  trustees  shall  not  be  liable  for  cas*^^ 

or 


(a)  Reported  4  Ves.  708.,  5 
r«.  495.,  andSTw.  561. 


(b)  5  MyL  «J-  Cr,  73. 

(c)  1  Jarmtm  <m  Wills,  48^* 
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oluntary  loss,  and  shall  be  answerable  ^'  for  such        1 847. 

I  only  as  shall  actually  come  to  his  and  their     ^^^^^""^ 

1  and  respective  hands."  v. 

Grkbnwxli. 

X 

tly.  The  Defendants  are  entitled  to  an  enquiry 
he  circumstances.  The  trustees  had  no  notice  of 
tual  existence  of  the  Fund,  nor  does  it  now  appear 
le  4946/.  belonged  to  Miss  Cuthbertson^  it  rather 
PS  to  have  been  part  of  the  estate  of  Henry  Cuth'- 
\  deceased.  It  does  not  appear  that  by  any  legal 
idings  the  fund  could  be  recovered,  nor  were  trus- 
rithout  funds,  bound  to  embark  in  litigation. 

.  Speticcy  in  reply.  First.  No  time  having  been 
],  it  was  the  duty  of  the  trustees  to  secure  the 
brthwith,  to  answer  every  trust,  which,  under  the 
of  the  settlement)  might  thereafter  come  into 
Qce. 

t)ndly.  The  children  were  entitled,  notwithstand* 
eir  mother  neglected  to  execute  the  power.  There 
I  trust  for  all  the  children,  with  a  power  to  the 
!r  to  appoint  the  shares.  In  default  of  appoint- 
they  take  equally.  The  intention  is  evident  from 
that  there  is  no  gift  over  except  in  the  event  of 
being  no  issue  of  the  marriage. 

irdly.  The  indemnity  clause  does  not  relieve  the 
es  from  the  consequences  of  their  wilful  negli- 
;  this  has  been  repeatedly  decided. 

arihly.  There  is  no  necessity  for  any  enquiry, 
liability  is  clear,  and  it  is  plain  that  the  trustees 
*  but  for  their  wilful  negligence,  have  recovered 
H6i,  and  the  trustees  are  also  bound  by  the  re- 
^ntained  iu  the  settlement  which  they  executed. 
L.  X.  Ee  T/ie 
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1847.  The  Master  of  the  Rolls. 

Fenwick  Cases  of  this  description  are  very  painful,  and 

Or  bn      l.   *^'^^"^^^  ^'^'^  great  hardship  on  persons  suddenly  calt 

on,  after  a  lapse  of  years,  to  answer  for  the  loss  o* 
money  which  they  have  never  possessed,  and  whi^c^h 
therefore  they  have  not  personally  misapplied. 

The  rights  of  the  Plaintiff  are  founded  on  the  settle- 
ment executed  on  the  4th  of  October  1806.  At  the  Am^te 
of  the  settlement,  it  was  represented  on  the  deed,  Htm  ^t 
Elizabeth  Cuthbertsorij  the  mother  of  the  Plaintiff,  ir^ 
entitled  to  a  sum  of  5000/.  S  per  cents.,  which  was  paTt 
of  her  estate  and  effects;  and  it  was  further  stated,  tb£tt 
the  same  was  intended  to  be  transferred  to  the  persc^ns 
therein  named  as  trustees  and  upon  the  trusts  which  ha've 
been  stated.  There  were  powers  for  the  sale  of  tb^ 
stock  and  for  making  a  new  investment,  and  the  common 
form  of  indemnity  against  involuntary  loss.  The  it^ 
denture  was  executed  by  both  trustees,  and  the  marria^ 
having  been  solemnised,  the  duties  which  the  trusted 
assumed  by  the  execution  of  the  deed  then  arose.  ^ 
am  of  opinion  that  they  recognised  the  settlement,  afi^ 
undertook  to  be  liable  for  the  non-performance  of  tfi* 
trusts  declared  by  the  settlement.  The  question  ther^* 
fore  is,  what  were  the  trusts,  and  whether  they  couW 
have  performed  them.  A  doubt  has  been  ra[fsed  whether 
Miss  Culhbertson  possessed  the  5000/.  stock  at  the  tim^- 
Now  I  cannot  say  that  the  trustees  are  bound  by  tb^ 
recital  of  that  fact  contained  in  the  deed ;  we  have  h^o 
so  many  instances  of  parties  representing  that  they  wer< 
entitled  to  particular  property,  and  which  representatic^^ 
has  afterwards  turned  out  to  be  wholly  untrue,  that  i* 
would  be  unjust  and  dangerous  to  bind  third  parties  by 
such  representations,  and  I  am  not  aware,  that  it  h^^ 
ever  been  held,  that  trustees  are  bound  by  the  rcpr^* 


^ 
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^^ntations  of  parties  about  to  be  married,  of  the  state        1847. 

^>tf  their  property.     I  do  not,  therefore,  accede  to  the     T^XJ^ 

as^gomeDt,  that  the  recital  alone  binds  the  trustees.  «. 

QanNwsLLt 

Upon  the  settlement  itself,  some  questions  have  been 
r^BJsed*  It  has  been  said,  that  the  children  upon  the 
tM^rm  of  it,  had  no  interest,  in  the  absence  of  the  exe- 
cr motion  of  the  power.  I  am  of  opinion,  that  this  argu- 
ntm^it  cannot  be  sustained. 

With  respect  to  the  duties  imposed  on  the  trustees, 

it^    has  been  argued,    that  although  it  is  true  that  the 

trustees  were  bound  to  attend  and  see,  at  some  time  or 

other,  or  on  some  necessary  occasion,  that  the  transfer 

of  the  slock  should  be  made,  yet,  as  no  time  was  limited 

for  that  purpose,  the  trustees  were  justified  in  waiting 

to  ascertain,  whether  the  events  might  happen,  in  which 

9ome  persons,  other  than  the  husband  and  wife,  might 

*^quire  a  vested  interest     It  is  said,  that  Mrs.  Fenwick 

'^ight  have  survived  her  husband,  in  which  case,  the 

^^ttlement  gave  the  whole  property  to  her  absolutely ; 

^  there  might  have  happened  to  be  no  children,  and 

^^  appointment,  and  then  the  property  would  belong  to 

^^  husband ;  and  therefore,  it  is  said,  the  trustees  are 

'^t  liable  for  neglecting  to  provide  for  contingencies. 

^  cannot  think  the  argument  can  be  sustained.     The 

^stees  were  bound  to  provide  for  the  performance  of 

^1  and  every  of  the  trusts  of  the  settlement,  and  for 

^t  purpose,  to  provide  for  all  contingencies,  so  as  to 

^  prepared  for  them  whenever  they  might  happen, 

^^  be  enabled  to  perform  the  trusts  dependent  on  them 

believer  they  might  arise. 

With  regard  to  the  time  within  which  the  transfer 
^tt  to  take  place,  it  was  pressed  on  me,  that  there  was 

E  e  2  a  great 
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1847.  a  great  distinction  between  this  and  the  case  otMaM 

^^^^"^  ^«^  ▼•  Batemarij  for  here  no  time  was  limited ;  I  thir 

9.  that  the  effect  of  there  being  no  limitation  as  to  tin 

Gbbknwkll.  ^.j^g  ji^jg^  ^YizlX,  the  duty  of  the  trustees  arose  immed 

ately*  If  there  had  been  a  limitation  of  time,  thi 
would  not  have  been  entitled  to  take  any  proceedio] 
until  it  expired^  but  there  being  no  limitation  of  tim 
their  duty  arose  immediately.  I  think,  therefore,  th 
these  parties  took  on  themselves  the  duty  of  seeing  th 
the  covenant  of  Miss  Cuthbertson  and  her  intended  bu 
band  was  forthwith  performed. 

Thinking  that  such  was  their  duty,  but  that  the  me 
recital  in  the  settlement  was  not  sufficient  to  infer 
them  that  the  property  was  absolutely  standing  in  h 
name,  it  remains  to  be  seen  what  are  the  other  facts  < 
the  case.  It  seems,  that  before[the  date  of  this  settlemen 
three  diiferent  sums  of  stock  in  the  three  per  ceuts 
amounting  to  494'6/.,  were  transferred  into  the  separa 
name  of  Elizabeth  CiUhbertson  ;  and  that  this  sum  • 
4946/.  was  standing  in  her  name  in  the  books  of  tl 
Bank  of  England  at  the  date  of  the  settlement,  and ) 
the  time  of  the  marriage.  Why  is  it  to  be  suppose 
that  it  was  not  hers  ?  It  was  there,  and  it  afterwart 
remained  there  for  a  great  length  of  time.  The  troj 
tees,  though  they  had  recognised  the  trusts  by  ex( 
cuting  the  deed,  and  had  become  liable  for  their  nor 
performance,  did  nothing,  they  performed  no  tnu 
whatever,  but  omitted  to  pay  any  attention  to  tfa 
duty  which  they  had  undertaken  to  perform.  It  ap 
pears  that  this  money  remained  standing  in  the  nani 
of  Elizabeth  Cuthbertsoti  for  a  considerable  length  c 
time,  from  October  1806  to  the  year  1815.  In  181 
part  of  this  stock  was  sold  out,  and  the  remainder  w£ 
afterwards  disposed  of*  Several  transfers  were  mfl(^ 
under  powers  of  attorney  executed   by  Elizabdi  tt 
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wife  of  Barnabas  Fewwick^  and  the  whole  of  this  money        J 847. 
ioteaded  to  belong  to   the  trust  was  withdrawn,  and      p^J^^ic^ 

misapplied    by  the    husband,   who    in   1833   became  v. 

.        ,        ^  Grbemweix* 

Dankrapt 

III  Julj^  1837  the  wife  died,  leaving  the  Plaintiff  and 
other  children  surviving  her,  who  were  the  objects  of 
this  trast,  and  Barnabas  Fetiwick  the  husband  died  in 
Ja-ntiary  1839.  The  Plaintiff  attained  twenty-one  in 
IB'f'l,  and  after  some  time,  he  filed  this  bill. 

"The  only  doubt  I  hav'e  had  is,  whether  the  facts  are 
sufficient  for  me  to  say,  ihat  this  sum  was  either  nwney 
specially  bound  by  the  trust,  (which  I  think  was  not 
the  case),  or  whether  it  is  not  clearly  shewn  to  be  a 
portion  of  Elizabeth  Cuthbertson^s  property  and  conse- 
quently a  fund,  which  though  not  specially  bound  by 
^e  trust  was  capable  of  being  made  to  answer  the 
trust. 

In  all  cases  of  thb  kind,  where  trustees  are  sought  to 
^^  charged  with  a  breach  of  trust  by  reason  of  their 
omission,  the  Court  takes  care  to  see,  before  the  trustee 
^  <^harged,  that  it  was  within  his  power  to  perform  the 
act  which  it  was  intended  he  should  do.  If  this  recital 
*^  to  the  wife's  property  were  false,  which  it  niight  have 
"^^n,  if  the  trustees  believed  it  to  be  a  false  statement, 
*nd  in  consequence  it  appeared,  that  they  could  not  per- 
form the  trust,  this  Court  would  not  charge  them ;  if  it 
^^re  to  do  otherwise  under  such  circumstances,  it  would 
^  assisting  in  a  fraud  on  trustees,  who  had  placed 
^  'Mistaken  confidence  in  the  parties  for  whom  they 
^^re  acting  gratuitously*  While  it  is  the  duty  of  the 
^^Urt  to  refuse  to  charge  trustees  for  the  omission  of 
outies  which  they  were  unable  to  perform,  it  is  a  duty 

*nake  necessary  inquiries  where  the  matter  appears 

Ee  ^  to 


49* 


1847* 


Fbnwick 
•Grbbnwbll. 
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to  be  doubtful.  In  this  case,  however,  I  cannot  see  i 
sufficient  reason  to  say,  that  these  trustees  could  ' 
have  procured  a  transfer  of  the  stock  which  belonged 
this  lady  at  the  time  of  the  marriage*  It  is,  with  so 
reluctance,  that  I  have  come  to  the  conclusion,  t 
these  trustees,  if  they  had  used  due  diligence,  mi, 
have  recovered  this  sum  to  the  extent  of  4>9i6/*  It  i 
case  of  very  great  hardship;  it  does  not  appear  t 
these  trustees  ever  looked  into  the  settlement; 
having  contracted  obligations  by  the  execution  of 
deed,  they  attempt  to  excuse  themselves  by  saying  t 
they  were  ignorant  of  the  trust.  This  cannot  b? 
them* 


If  the  Plaintiff  abandons  all  other  claims,  I  i 
make  a  declaration  that  the  trustees  are  answerable 
this  sum  of  4946/»,  and  the  dividends  since  the  death 
Barnabas  Fenwickf  with  costs. 


Extract  from  Decree. 


Declare  the  trustees  '*  liable  to  make  good  the  said  4946/.  2f« 
Bank  Three  per  Cent.  Annuities,  part  of  the  said  5000/.  like  ; 
nuities  in  the  said  indenture  of  settlement  mentioned,  and  to  ] 
the  dividends  which  might  have  accrued  thereon  from  the  20tb  c 
of  January  1839,  the  time  of  the  death  of  the  said  Barnabas  Fi 
wickf  and  also  the  Plaintiff's  costs  of  the  said  suit  down  to  the  p 


sent  time. 


»> 
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1847. 


MOORE  V.  CLEGHORN.  j^,^  j3  gg 

'T^HE  testator  Bobert  deghom^   after  directing  his  Devise  to 
•■"      debts  &c.  to  be  paid,  "in  the  first  place"  de-  trustees  and 
^^isea  some  freehold  and  also  some  copyhold  property  **  upon  trust 

which  he  had  surrendered  to  the  use  of  his  will,  "  unto  ^^^^^^  "^e 

'  and  benefit 

wid  to  the  use  of -Ewm^i^s  Moote,  George  Christopher  oV'  A.,B,,and 
»nd  James  EnsoTj  their  heirs  and  assigns  for  ever,  upon  worJs  ofii^iiit- 
trust  for  the  use  and  benefit  of  his  natural  niustee  boys,  ation).    Held, 
^Iph  Brush   Cleghom^    Thomas   Paice  Cleghorn,   and  ^nd  C  took 
Matthew  Cole  Cleghorn^  begotten  by  him  on  the  body  of  *"  f®®- . 

Tk  jw  Devise  to 

Margaret  Steele^  a  free  mulatto  woman,  of  the  island  of  trustees  in  fee 

Sim  ChristopluTj  in  the  West  Indies^  the  rents,  issues  and  "P^"  trust  for 

,  ^       ,  .  the  use  and 

profits  to  be  paid  for  the  maintenance  and  education  of  benefit  of /I., 
kis  said  before   mentioned  sons,   Ralphs  Thomas  and  5'""^,^:* 

-^  r-   »  tljg  rents  to 

MattheWj  or  to  the  survivor  or  survivors  of  them,  share  be  paid  for 

and  share  alike."     And  he  devised  another  property  to  tenancTand 

^e  same  trustees  for  the  use  of  Margaret  Steele  for  life,  education, 

and  at  her  decease  to  her  children  Ralphs  T/iomas  and  survivors  or 

MatthetD  or  the  survivor  or  survivors  of  them.  survivor  of 

them,  share 
and  share 

The  trustees  were  appointed  executors.  ^'^^tii   ^^^  k 

equitable 

The  testator  died  in  1824,  leaving  his  three  natural  S^ofnV''^*^^ 
children  surviving.     One  of  them,  namely  Matthew  Cole  tenants. 
Cleg^ionij  died  in  1832  without  issue  or  heirs,  and  the 
Crown  claimed  his  property  (if  any)  by  escheat.     A 
*^<^nd  child,  Ralphs  died  in   1842,  after  severing  the 
joint  tenancy  (if  any),  and  Thomas  was  still  living. 

A.  bill  having  been  filed  for  the  administration  of  the 
^stater's  estate,  a  question  arose  as  to  the  construction 
°*  the  devise  contained  in  his  will. 

E  e  ^  Mr. 
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1847. 


Moore 

V, 

Cleghorn. 


Mr.  Kindersley  and  Mr,  Pitman  for  the  Plaintifls  the 
trustees. 

Mr.  Tuma-  and  Mr.  Stevens  for  17iomas  P.  Cleghom^ 
contended,  that  the  three  children  took  equitable  estates 
in  fee  as  joint  tenants.  The  limitation  to  the  trustees 
being  in  fee  "  upon  trust  for  the  use  and  benefit"  of  the 
natural  children,  it  followed  that  the  interest  of  the 
children  was  co-extensive  with  that  of  the  trustees; 
Knight  V.  Selby  (a),  Bateman  v.  Roach  (6).  They  argued 
that  the  words  expressive  of  joint  tenancy  prevail^^ 
over  the  words  *^  share  and  share  alike.''  (c) 


Mr.  Uoyd  for  Brooks^  claiming  under  Ralph. 

Mr.  JVrayy  for   the  Attorney-General,  argued,  tf  ^*^ 

• 

the  children  took  legal  estates  as  tenants  in  common  ^^ 
fee,  and  he  claimed  one-third  for  the  Crown ;  and  at  ^" 
events  the  intermediate  rents,  they  being  of  the  natur^^  ^^ 
personalty  and  held  intrust  for  the  Crown,  Middletors  ^* 
Spicer.  (d)  He  admitted  he  could  not  argue  agrii*^^^ 
the  authority  of  the  case  of  Bwgess  v.  Wheate.  {e) 

Mr,  Purvis^  Mr.  Schomherg,  and  Mr.  Biltcn  for  ttie 
heirs  of  the  testator,  argued  that  the  legal  estate  was  '° 
the  trustees  only  to  apply  the  rents  during  minority* 
that  the  children  took  life  estates  only,  there  being  *'^ 
words   of  limitation,  and  no  use  of  the  word  "  estat^^ 

(a)  3  Scott,  jyr.  B.  409.  and      Hairlletf,  I  Ves,  sen.  165. ;  S"^^ 
5  Man.  4*  Gr,  92. ;  and  sec  ChaU 
lenger  v.  Sheppard,  8  Term  Rep. 
697. 

(b)  9  Mod.  104. 

(c)  See  Barker  v.  GyleSy  2  P. 
Wnu.  280. ;  3  B.  P.  C.  104. ; 
BUsieti  ▼.  Cramoell,  Salk.  226., 
and   3  Lev.    3T3.  ;    S*one8   v. 


V.  Horlock,  7  Taunt.  1^9,; 
d.LitUewoodv.  Green,  4  Me^'  ^ 
\V.   229. ;    Stringer  v.   Ph//^/^' 
I    Eq.  Ca.  Ay.   292.  pi.  J  ^' ' 
Lord  Bhidon  v.  E.  SuJbiJI:,  X    ^' 
Wms.  96. 

(d)  1  Bro.  a  C.  201. 

(e)  1  Eden,  177. 
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that  therefore  the  reversion  belonged  to  the  heirs 
e  testator,  as  a  resulting  trust,  Doe  denu  Lean  v. 
»  {a),  Gall  V.  Esdaile.  (6) 

fr.  Briggs  and  Mr.  Mickleikwai/ (or  other  parties. 

[r.  Turner,  in  reply,  cited  Byng  v.  Lord  Strafford,  [c) 

he  Master  of  the  Rolls  said  that  the  inclination  of 
opinion  was,  that  they  took  equitable  estates  as  joint 
(Its;  but  he  reserved  his  judgment. 
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MOORB 
V. 

Cleg  HORN. 


Tie  Master  of  the  Rolls. 

(y  the  devise  to  the  three  trustees  their  heirs  and 
gns  for  ever,  the  whole  estate  and  interest  of  the 
ator  in  the  land  passed  to  them :  but  the  testator 
lared  that  the  gift  was  **  upon  trust  for  the  use  and 
€fit'*  of  the  three  boys.  Everything,  therefore, 
ch  the  trustees  took  was  given  to  them  in  trust  for 
use  and  benefit  of  the  three  boys.  I  think,  there- 
^  that  there  is  no  resulting  trust  to  the  testator  or 
beirs. 

^ext,  how  are  the  three  boys  to  take?  The  first 
rds,  the  rents  to  be  paid  for  the  maintenance  and 
tcation  of  the  three  children,  or  to  the  survivors  or 
vivor  of  them,  are  such  as  would  make  them  joint 
uits.  The  subsequent  words  ^'  share  and  share 
e**  render  it  doubtful,  for  they  would  make  them 
'iits  in  common. 

There 

^  \  dB.  Rep,  229.  8  B'mg.  323. ;  2  Jarman  on  Wills, 

^   I  Ruu.  <t  -%/•  MO.,  and      177,  178. 

(c}  5  Beavan,  558. 


J^y  28. 
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18*7. 


MOORB 

Cleg HORN. 


There  is  some  difficulty  in  the  constructioti 
the  whole,  I  think  the  boys  take  equitable  esti 
as  joint  tenants. 

Affirmed  by  Lord  Cottenham  upon  the  appeal  of  the 
July  1848. 


Juli/  14.  26. 


BATEMAN  v.  HOTCHKIN. 


rWlHOMAS  HOTCHKIN,   by   his   will, 
-^       184?5J,   directed  that  all  his  just  debts 


A  testator 

directed  all 

his  debts,  in 

the  first  place,  and  testamentary  expences  should,  in  the  first 

fully  paid  and  discharged  out  of  his  person 


of  his  per- 
sonal estate, 
except  his 
leasenolds. 


exclusive  of  leasehold  tenements,  if  the  same  i 
sufficient  for  that  purpose ;  and  if  not,  then  fa 

and"w'*^not'he  ^^^^S^^  ^^^  ^^^^  estate  with  such  deficiency, 

rected  the  same  to  be  raised  under  the  term 
years  thereinafter  created  for  that  purpose, 
gave  and  bequeathed  to  his  son  Thomas  Henr 
Hotchkin  all  the  furniture  and  other  things  ii 
described,  which,  at  the  time  of  his  decease,  \ 
in  or  about  his  dwelling  houses. 


charged  his 
real  estate 
therewith. 
Held,  that 
the  specific 
legacies  were 
liable  to  the 
payment  of 
the  debts  in 
priority  of  the 
real  estate. 

A  testator 
devised  his 
real  estate  in 
strict  settle- 
ment, subject 
to  a  term  of 
2000  years, 
limited  to 
trustees  for 
raising  500/. 
a  year,  and 
accumulating 
it  as  a  sinking 
fund  for  pay* 
ment  of  his 

mortgage  debts,  &c.  to  a  considerable  amount.     Held  that  the  trust,  f 
limited  in  its  duration,  was  valid. 


After  further  bequeathing  as  therein  menti 
devised  his  manors,  lands  and  real  estates, 
settled  hereditaments,  to  the  intent  therein  m* 
—  To  the  use  of  trustees,  their  executors,  admi 
and  assigns,  for  the  term  of  2000  years,  to  be  < 
from  the  day  of  his  decease,  upon  trust,  by  t 
sale  or  other  disposition  of  the  said  hereditar 
any  competent  part  thereof,  for  all  Qr  any  pa 
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terniy  to  raise  such  sum  of  money  as  should  be  sufficient        1847. 
to  make  up  the  deficiency,  if  any,  of  his  personal  estate,      r^^'^"^ 
except  leasehold  tenements,  for  payment  of  his  debts,  p. 

other  than  debts  on  mortgage,  and  also,  by  like  ways 
and  means,  to  raise  and  pay  the  several  sums  therein 
mentioned.     And  upon  further  trusts,  out  of  the  rents 
and  profits  of  the  devised  estates  (after  answering  the 
purposes  before  provided),  to  pay  and  keep  down  all 
interest  on  mortgage  debts;  and  subject  as  aforesaid, 
that  the  trustees  should  yearly,  until  a  sufficient  fund 
should  be  raised  to  pay   and  discharge  the  mortgage 
debts,  by  and  out  of  the  residue  of  the  rents  and  profits 
of  the  devised  estates,  raise   and  set  apart  the  clear 
yearly  sum  of  500/.  sterling,  as  a  sinking  fund  for  the 
discharge  of  the  mortgages,  and  should,  in  the  month 
^  July  in  each  year,  lay  out  the  said  yearly  sum  or 
'inkiDg  fund  of  500/.,  in  the  purchase  of  stock,  or  at 
MJterest  on  government  or  real  securities,   and,  from 
^me  to  time,  alter  or  vary  such  securities  when  ex- 
pedient    And  he  directed,  that  the  dividends,  interest, 
u^  annual  produce  of  the  stocks  or  funds  to  be,  from 
^e  to  time,  produced  by  such  investments,  and  the 
resulting  income  thereof,  should  be  again,  from  time  to 
time,  laid  out,  so  as  to  form  a  fund  accumulating  at  com- 
pound interest.     And  as  to  the  monies  to  be  raised  and 
produced  by  such  investments,  he  directed  the  trustees 
to  stand  possessed  thereof,  upon  trust  to  convert  the 
luue  into  money,  and  with  the  proceeds  thereof,  to  pay 
off  and  discharge  the  mortgages. 

Provided  always,  that  it  should  be  lawful  for  the 
^tees  to  pay  off  any  of  the  mortgages,  when  a  suffi- 
^^t  (bnd  should  be  raised,  without  waiting  for  the  ter*- 
v|ination  of  the  period  of  accumulation. 

And 


t. 


428 


1847. 


Bateuas 
hotcukin. 


CASES  IN  CHANCERY^ 

And  he  directed,  that  so  much  of  the  rents  of  th 
estates  as  should  not  be  wanted  for  all  the  purpose 
aforesaid,  should  be  paid  to  or  received  by  the  persoi 
for  the  time  being  intitled  to  the  estates  comprised  ii 
the  term  in  remainder  immediately  expectant  thereoi 
And  there  was  a  proviso,  that  when  the  said  trust 
should  be  performed  or  become  unnecessary  or  inca 
pable  of  taking  effect,  the  term  of  2000  years  shoul< 
cease  and  determine. 


Subject  to  the  terra,  the  testator  devised  the  estate 
therein  comprised  to  his  son  for  life,  with  remainder  U 
trustees  to  preserve  contingent  remainders,  with  re 
mainder  to  his  grandson  Thomas  for  life,  with  remaindei 
to  trustees  to  preserve  contingent  remainders,  with  re 
mainder  to  the  first  and  other  sons  of  the  body  of  his 
grandson  Thomas  in  tail  male,  with  other  remainders  over 


The  testator  bequeathed  his  leasehold  estates  to  bL 
trustees,  for  his  interest  therein,  upon  and  for  sucl 
trusts,  intents,  and  purposes  as  would  best  or  neares 
correspond  with  the  uses  and  limitations  before  de 
dared  concerning  his  real  estate  before  devised. 

The  testator  bequeathed  a  number  of  different  cha* 
tels  to  his  son  specifically* 

The  testator  died  in  June  184S,  at  which  time  i^ 
debts  were  stated  to  amount  to  72,000/.,  and  they  h^ 
been  since  increased.  The  personal  e^state  not  spec!  1 
cally  bequeathed  was  wholly  inadequate  to  pay  tM 
testator's  debts.  In  November  1844,  this  suit  was  ■> 
stituted  by  the  trustees  for  the  administration  of  ^-^ 
estate. 

Mr.  Kindenley  and  Mr.  Prior^  for  the  Plaint*^ 
stated  the  case. 
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Mr.  Turner  and  Mr.  Rogers^  for  the  testator's  only 
f  who  was  tenant  for  life,  raised  two  points :  -* 


li 


[first.  The  trust  of  the  term  of  2000  years  for 
rix.?smg  and  accumulating  5002^  a  year  for  payment  of 
t,h  ^  mortgage  debts  is  void  for  remoteness,  or  as  tending 
ai  perpetuity.  The  period  during  which  this  accu- 
lation  is  to  last  is  wholly  indefinite ;  and,  if  valid,  it 
zni^rht  last  for  centuries.  In  the  present  case,  accord* 
^  to  the  calculations  made,  it  would  take  53  years  at 
i:npound  interest,  and  150  at  simple  interest,  to  pay 
the  mortgages  and  complete  the  trust.  The  conse- 
nce  of  sanctioning  such  a  trust  will  be  to  allow  an 
te  to  be  fettered  with  a  discretionary  trust  for  an  un- 
ited period,  which,  since  the  term  is  prior  to  the  es- 
5  of  the  tenant  in  tail,  could  not  be  barred  by  him.  {a) 
trust  to  pay  debts  out  of  the  rents  and  profits  of 
estate  is  valid,  because  it  charges  the  corptis  of  the 
;  and,  in  order  to  perform  the  trust,  the  Court 
^'^oi:t]d  direct  a  sale,  but  here  there  is  no  such  power; 
^nd  the  tenant  for  life  and  the  tenant  in  tail  together, 
^ould  not  compel  a  sale  of  the  estate  to  discharge  the 
naortgages. 

Every  trust  which  takes  property  out  of  commerce 

^yond  life  or  lives  in  being,  and  twenty-one  years  after* 

^ards,  is  repugnant  to  the  policy  of  the  law  of  England^ 

and    void.    In  Lord  SotUhampton  v.   The  Marquis  of 

tierf/brd  (6),  a  trust  to  accumulate  during  a  succession 

of  minorities  was  held  void ;  and  in  Marshall  v.  Hollo* 

^  C^)>  a  trust  to  invest  the  rents  and  profits  while  any 

Pwson  beneficially  interested  should  be  under  twenty- 

^Cf  "vvas  held  bad,  "  because  it  might  last  for  ages."  (d) 

If 
(«)  See  Cote  v.  Drotier,  2  Keen,  (c)  2  Stvan.  432. 

76^  and  5  ilfy/.  *  Cr.  246.  (d)  Page  450.  , 
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If  the  trust  were  void  in  its  inception,  independently 
the  Thellussm  Act  (99  &  40  G.  S.  c  98.),  it  cannot 
apportioned,  and  is  not  good  even  for  twenty-one  yea 
Griffiths  V.  Vere  (a) ;  Lord  Southampton  v.  Marquis 
Hertford,  {b) 


^\ 


Secondly.     The  real  estate  ought  to  be  applied  i 
payment  of  the  testator's  debts  prior   to  the  specifi 
legacies;  in  other  words,  the  real  estate  is  primaril 
liable*     On  this  point  the  cases  of  Comtwall  v. 
waU  (cr).  Tombs  v.  Roch  {d),  Genris  y*  Gervis  (e), 
V.  Spong  {g\  and  Young  v«  Hassard  {k)  were  cited* 


Mr*  Teedf  Mr.  Hodgson^  and  Mr.  James  CampbeUf  foi 
the  children  of  the  tenant  for  life. 


First.    The  trusts  of  the  term  of  2000  jrears  are  pe 
fectly  valid.     They  amount  to  a  mere  severance  of  tw 
portions  of  the  estate :  a  sum  of  500/.  a  year  charged 
the  estate  during  a  term,  being  given  for  the  benefit 
one  set  of  persons  absolutely,  and  the  remainder  of  th 
estate  settled  in  strict  settlement     There  is  no  po8t< 
ponement  of  vesting,  and  the  objects  to  take  are  existioj 
and  ascertained.     The  objection  is,  first,  on  the  groun 
of  perpetuity,  but  the   rule   is,  that   the  vesting  an 
alienability  of  property  shall  not  be  suspended  beyoiKK= 
certain  limits.     Here  there  is  no  suspension  whatever 
the  mortgagees  are  not  bound  by  the  trust,  but  ms 
pursue  all  their  remedies  as  mortgagees;  and  the  moi 
gagees.and  the  first  tenant  in  tail,  with  the  cancurren 
of  the  tenant  for  life  (being  absolute  owners),  may 


==i 


(fl)  9  Vet.  127. 

(b)  2  Fes.  4-  B.  54, 

(c)  12  l^ons,  298. 

(d)  2  Col/j/er,  490. 


(e)  14  5iifito9»,  054. 
(g)  aBU.N.S.B^ 
(h)  1  Dmry  ^  War. 
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ammgemeots  they  please  for  selling  the  estate^  or 

>1  moving  it  from  the  charge  of  5002i  a  year.    In  Bacon 

w^  JF^roctor  (a),  the  testator  devised  an  estate  to  trustees, 

ufx^n  trust  to  accumulate  the  rents,  and  form  a  fund  for 

p^^y  ment  of  certain  charges ;  and  after  the  same  had 

raised  and  paid,  on  certain  trusts  for  his  family,  it 

held  that  the  trust  for  accumulation  was  good. 

anon  Graham  there  said  (a),  **  It  has  been  contended 

i.^  the  Plaintiff  is  entided  as  heir  at  law,  because  there 

is     «m.  trust  for  certain  accumulations  which  look  to  an 

ii~^cS ^finite  period;  and  no  interest  is  given  to  any  person 

till      after  the  accumulation  is  determined.     That  is  not 

ccay    view  of  the  case ;  my  opinion  is  that  the  testator's 

iz^^^ntion  was  simply  to  provide  a  fund  for  some  specific 

d^bts  and  charges,  and  then  that  the  persons  entitled 

'^kould  take.    He  had  no  intention  of  suspending  the 

t^^i^^ficial  interest  in  the  meantime  till  the  debts  and 

^l^^i>irges  should  be  paid.     All  the  authorities  shew  that 

'^^b^re  an  estate  is  given  to  trustees  to  pay  debts,  and 

"^en  to  a  person  designated,  the  person  designated, 

^^''^^s  at  once,  subject  to  the  debts.     This  case  is  not 

open  to  any  objection  on  account  of  the  accumulation 

ciire<;ted  by  the  will.     There  is  no  accumulation  for  the 

P^**pose  of  suspension.     The  act  of  the  39th  and  40th 

^*    G.  S.  does  not  apply ;  and  if  it  did,  there  is  an  ex- 

l^*"^^*   exception  in   the  case  of  debts  and  portions. 

^^'^cler  these  circumstances  it  is  quite  clear  that  the 

^J^^J^ment,  and  not  the  property,  is  tied  up.    And  the 

^-tes  vest  in  the  same  manner  as  if  the  testator  had 

a  term  for  payment  of  his  debts." 


1847. 


Bateman 

V. 
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cc 


^I^he  39  &  40  6.  3.  c.  99.  s.2.  expressly  provides, 
'^^t  nothing  in  that  act  contained  shall  extend  to  any 

provision 
(a)  7\(m.  4*  iZfKi.  31. 
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provision  for  payment  of  debts  of  any  grantor,  settK 
or  devisor,  or  other  person  or  persons.'' 

Secondly,  the  debts  are  a  primary  charge  on  the  p^ 
sonal  estate  specifically  bequeathed,  for  the   testa  1 
expressly  directs,  that  his  just  debts  &c.  ^^  should, 
the  first  place,  be  fully  paid  and  discharged  out  of  Im 
personal  estate,  exclusive  of  his  leasehold  tenemen 
if  the  same  should  be  sufficient  for  that  purpose."    Pr* 
perty  is  not  the  less  personal  estate,  because  it  is  s(:> 
cifically  bequeathed. 


r 
n 
is 


Mr.  NevinsoHf   Mr.  TerreU^  and  Mr.  jR.  Moore^   mo^ 
other  parties. 

Mr.  Turner^  in  reply,  referred  to  Lxmbe  v.  Stm;^^^' 
ion. (a) 

The  Master  of  the  Rolls  reserved  judgment. 


July  26.  The  Master  of  the  Rolls. 

For  the  testator's  eldest  son,  who  is  the  tenant  f< 
life  of  the  estates  subject  to  the  term  of  2000  years,  an 
who  is  also  specific  legatee  of  the  furniture  and  othe 
things  in  or  about  the  testator's  dwelling  house^  it  i 
contended :  — 


First.  That  the  trust  for  raising  and  accumulating 
sinking  fund  for  payment  of  the  mortgages  is  void  fo 
remoteness,  or  as  tending  to  a  perpetuity,  and. 


Second  l)-'*^-' 


{a)  12  5/fftoRX,  304. 
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Secondly.  That  the  specific  legacies  ought  to  be  ex- 
srated  from  the  payment  of  the  testator's  debts. 

With  regard  to  the  term  and  the  trust  for  accumu* 
OD,  it  may  be  observed. 

First.  That  the  debts,  for  the  payment  of  which  the 
timolation  b  directed,  are  mortgages  either  existing 
the  testator's  death,  or  made  pursuant  to  his  will; 
LTges  on  the  estate  of  an  amount  ascertained  or  to  be 
ertained  in  the  execution  of  valid  trusts,  (a) 

Secondly.  That  the  amount  compared  wiih  the  rents 
the  property  comprised  in  the  term  is  so  great,  that 
accumulation  of  rent,  managed  as  the  testator  has 
^cted,  would  not  be  sufficient  to  pay  the  mortgages 
after  the  lapse  of  very  many  years,  too  long  if  con« 
^red  as  an  absolute  term  for  accumulation. 
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tliirdly.  Tliat  the  mode  in  which  the  testator  has 
ited  the  estate,  subject  to  the  term,  is  not  liable  to  any 
ection.  The  first  tenant  in  tail  attaining  twenty-one 
t*s  of  age  may  acquire  absolute  dominion  over  the 
ite,  subject  to  the  mortgages. 

fourthly.  That  on  that  event  taking  place,  the  trustees 
Kie  term  will  become  trustees  for  the  owner  of  the  es- 
'^  who  may  deal  with  the  term  and  with  the  estate 
l^is  own  discretion,  subject  only  to  the  mortgages, 
thout  the  consent  of  the  owner  of  the  estate,  the 
^^  for  accumulation  cannot  continue  beyond  the  time 
tug  which  the  law  permits  a  suspension  of  full  power 
K"  the  estate.  The  period  during  which  the  attain- 
1 1  of  full  power  over  the  estate  is  suspended  is  per- 
mitted 

(a)  Bacon  v.  Proclor,  Tuni,  ^  Rust.  31. 

^"oL,  X.  Ff      • 
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1847.        mitted  by  law;   and  the  accumulationi  except  at 

will  of  the  owner,  can  continue  only  during  that  lan^^**^ 
suspension :  and  considering  this  case  to  be  within  t  d^ 
HoTCHKiN.  exceptions  of  the  statute,  it  does  not  appear  that  I 
hold  the  term  and  the  trust  for  accumulation  to  be  ▼< 
for  remoteness. 


Batsman 

V. 


id 


i 


I  think  this  a  very  improvident  and  indiscreet 
of  raising  money  for  the  payment  of  debts,  but  it  d 
not  appear  to  me  to  be  unlawful.     The  inconvenien 
of  it  may,  perhaps,  be  mitigated,  by  the  exercise  of 
discretionary  power  of  the  trustees,  to  apply  any 
tion  of  the  accumulated  fund  in  satisfaction  of  moi 
gages,  before  the  accumulated  fund  is  sufficient  to 
all,  or  by  the  exercise  of  the  power,  which  the  mort^ 
have,  to  enforce  payment  of  their  mortgages  or  forecl 
the  estate,  without  regard  to  the  trust  for  accumulatioi 

With  respect  to  the  second  point,  I  consider  it 
be  settled,  that  if  there  be  specific  devises  and 
cific  legacies,  and  a  deficiency  of  general  assets  to 
debts,  the  specific  gifts,  whether  real  or  personal,  m 
be  made  to  contribute  rateably  to  the  deficiency ;  an    ^^^ 
as  between  difierent  objects  of  his  bounty  or  difiere  ^^^^ 
purposes  intended  to  be  answered  by  his  will,  the  i^=^" 
tator  may  exonerate  his  personal  estate  from  the  charj 
of  his  debts.      But  the  present  case  depends  on  t 
peculiar  expressions  used  in  the  will,  and  the  constrii.  ^^' 
tion   which  ought  to   be  put  upon  them.      Now,  iWrme 
testator  directs,  that  all  his  debts  and  funeral  and  t^^* 
tamentary  expenses  shall,  in  the  first  place,  be  full  J 
paid  out  of  his  personal  estate  (exclusive  of  leasebo'J 
tenements),  if  the  same  shall  be  sufficient,  and,  if  not^ 
then  he  charges  his  real  estate  with  such  deficienc/; 
and  directs  the  same  to  be  raised  under  the  term  of 
2000  years.     He  then  gives  specific  legacies  to  his  son,       I  ^ 

and       "^ 


CASES  IN  CHANCERY. 

and    afterwards,  in  declaring  the  trusts  of  the  2000 
ye&rs'  term,  he  directs  his  trustees  to  raise  such  a  sum 
of  money  as  shall  be  sufficient  to  make  up  the  de- 
ficiency, if  any,  of  his  personal  estate  (except  leasehold 
tenements)  for  payment  of  his  debts,  other  than  debts 
on  mortgage.     It  is  so  explicitly  directed,  that  the  debts 
are  to  be  paid  out  of  personal  estate  (exclusive  of  lease- 
holds), and  that  the  deficiency,  if  any,  is  to  be  paid  by 
ineans  of  the  term,  that  it  does  not  appear  to  me  prac- 
ticable, to  put  upon  the  words,  expressing  the  direction, 
the    construction,  that  the  testator  intended,  with   the 
^eas^hold  tenements,   to  exclude  the  personal   estate 
specifically  bequeathed,  and  though  I  am  afraid  that 
^^t.  which  ma^^  or  would  have  been  the  real  intention 
^^    ^le  testator,  if  he  had  well  considered  what  he  was 
^'t^g,  may  be  defeated,  I  think  that  he  has,  by  the 
^^**ds  he  has  used,  not  only  directed  payment  out  of 
^^    personal  estate,  but  excluded  the  general  rule  as  to 
^^^^toibution  to  be  made  by  specific  devises  and  specific 
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In  re  BENSON. 


July  29. 


pHE  Solicitors'  Act  {a)  requires  an  affidavit  of  the  ^^  articled 

"^     contract  between  a  solicitor  and  his  articled  clerk,  clerk  had 

^  be  filed  within  six  months  after  its  execution ;  and  g^the  neces- 

%.lie  ninth  section  provides,  "  that,  in  case  such  affidavit  sary  affidavit 
^  ,      .  •         ,      withm  SIX 

(^  not  filed  within  such  six  months,  the  same  may  be  months ;  but 

filed   the  omission 
"  had  ansen 
(a)  6  &  7  Vict,  c,  73.  s,  8.  from  inadver- 

tence only." 
Held,  that  this  was  not  a  sufficient  ground  for  relieving  him  from  the  consequences, 
Under  the  6  &  7  Vici,  c.  73.  *.  9. 
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1847.        filed  by  the  said  officer,  ader  the  expiration  ther 
^'^^^^^     but  the  service  of  such  clerk,  shall  be  reckoned  to  co 
Benson.       mence,  and  be  computed  from  the  day  of  filing  sii  ^crh 
affidavit ;  unless  one  of  the  said  C!ourts  of  law  or  equ 
shall  otherwise  order.'' 


In  the  present  case,  the  articles  had  been  executed  ^^>n 
the  9tli  of  Febfvmy  1846 ;  but  had  not  been  filed  witt'm  i^ 
six  months,  and  it  was  sworn  that  the  non-compliais 
*^  had  arisen  from  inadvertence  only.** 

Mr*  ToUeVj  on  behalf  of  the  clerk,  applied  for  reli 
and  asked  for  an  order  that  the  service  might  be  coi 
puted  from  the  date  of  the  articles,  and  not  from 
filing.     He  said  that  it  was  the  duty  of  the  solicitor 
file  the  affidavit,  and  it  would  be  hard  to  visit  on 
clerk,  the  inadvertence  of  the  solicitor. 

Tlie  Master  of  the  Rolls. 

My  opinion  is,  that  the  inadvertence  of  the  solici 
is  not  a  sufficient  reason  for  relieving  from  the  con 
quences  of  a  non-compliance  with  the  directions  of  t 
act  of  parliament.     I  must  refuse  this  application. 


CASES  IN  CHANCERY.  4S7 

1847. 


BERROW  V.  MORRIS.  J^!f  27, 28. 

stator  devised  and  bequeathed  all  his  estate  Residuary 
effects  to  his  executors,  upon  trust  to  collect  ^  'j^ju  against 

all  debts  &c.,  and  to  pay  his  widow  an  an-  the  executor, 
^1  7  .,   .  ,         .  ,       charginir  him 

0/.  a  year,  durante  viduitate^  and  to  invest  the  ^ith  wilful 

the   public  stocks,  and  after  the  death  or  <lejaujt,  for 
*^  ,  which  some 

arriage  of  the  widow,    upon   certain  trusts,  grounds  ap- 

ch  the  testator's  nephews  and  nieces  became  pcared  by  hw 

*  answer,     sio 

evidence  was 
entered  into, 
and  the  com- 

tator  died  in  1824'.  mon  accounts 

were  directed. 
The  widow, 

},  the  residuary  legatees  filed  a  bill  against  ^^?^?^? 
ors  and  the  widow,  for  the  administration  of  and  was  in- 
and  seeking  to  charge  the  executor  with  wilful  'J^tafe^'i^^^ 

wards  filed  a 
supplemental 
bill,  without 

ecutor,  by  his  answer,  represented,  that  the  leave,  to 

1.11  •  1    1  r       charge  the 

as,  at  his  death,  entitled  to  a  mortgage  tor  executor  with 

ured  on  leaseholds,  and   to  385/.  due  on  a  wilful  default. 
,..,,',         ,         ,  .       Held,  that  the 

'f  note,  and  which  he  had  neglected  to  get  m,  proceeding 

umstances  which  he  stated  in  his  answer.  ^*?  regular, 

and  a  decree 

was  made, 

.  I'll  supplemental 

lence  was  entered  mto,  and  the  cause  came  ^^  ^^^  former 

hort  cause  in  July  1843,  when  a  decree  was  proceedings, 
aking  the  common  accounts,  and  the  special 
2re  abandoned.     It  was  stated,  that  the  soli- 
3  widow  had  signed  the  minutes  of  decree. 

:ree  was  not  prosecuted  in  the  Master's  office 
diligence,  and  its  prosecution  was,  in  conse- 

G  g  quence, 
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quence,  committed  to  the  widow,  who  found  that  the 
tate  was  insufficient  to  provide  for  her  annuity.    Shor 
afterwards,  in  May  1845,  the  widow,  alleging  that 


es- 
-tly 
:in 


the  course  of  the  prosecution  of  the  decree,  she  1  lad 
discovered,  that  the  executor  had  been  guilty  of  a  cfct^— «> 
tavii^  by  not  taking  proper  steps  to  recover  the  t= — wo 


above-mentioned  sums,  part  of  which  had  been  lc=3st, 
filed  this  bill  against  the  representative  of  the  execut=or, 
stating  the  circumstances,  and  praying,  that  this  5=^^uit 
might  be  deemed  and  taken  to  be  supplemental  to  ^Hlhe 
former  suit  of  Berram  v.  Morris^  and  that  she  mi^^ht 

ice 


have  the  benefit  of  the  former  suit ;  and  for  a  refej 

to  the  Master,  to  take  an  account  of  all  the  loss  wh       ^ch 

had  been  sustained  by  the  estate  of  the  said  testat=^r, 


in  consequence  of  the  executor  having  failed  to 
the  amount  due  to  the  testator's  estate  in  respect  of 
debts  of  1000^  and  385/.,  and  that  the  Master  mi, 
report  on  the  said  matters,  together  with  the  matt 
referred  to  him  by  the  said  decree  o(  July  1843. 


ise 


ht 


\n 


The  Defendant,  by  his  answer,  submitted,  that  tl^^^ 
suit  was  wholly  irregular  and  improper,  as  an  attem^jU^ 
by  supplemental  bill,  filed  without  leave  of  the  Court, 
obtain  other  and  different  relief  from,  and  at  varia 
with,  the  decree  in  the  original  cause,  without  any  n 
matter  having  arisen  or  been  discovered  since  the  • 
ginal  suit,  or  which  did  not,  in  fact,  appear  in  and 
the  pleadings  and  proceedings  in  the  original  cau^ 
The  Defendant  also  insisted  upon  the  original  deci^ 
and  proceedings,  in  bar  of  all  the  relief  prayed  by  tl^ 
bill,  as  if  he  had  demurred  or  pleaded  thereto. 

The  cause  now  came  on  for  hearing,  when  the  qu( 
tion  discussed  was  as  to  the  frame  of  the  present  suit 


to 
ce 


;e. 
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Mr.  Boupell  and  Mr.  Eldertm  for  the  Plaintiif.  The 
executor  is  answerable  for  the  loss  occasioned  by  his 
oegligence  in  not  recovering  these  debts;  Caney  v. 
Bond  (a) ;  and  the  Plainti£f|  therefore,  who  is  interested 
in  the  estate,  is  entitled,  by  some  proceeding  or  other, 
to  obtain  relief. 


Bbrrow, 

V. 

Morris. 


It  is  true,  that  it  has  been  held,  in  Hodson  v.  BaU  (6), 
that,  after  a  decree  against  an  executor  for  the  common 
accounts,  a  bill  cannot  be  filed,  without  leave,  to  charge 
him  with  wilful  neglect  and  default;  but  this  applies 
only  to  the  case  of  a  second  bill  being  filed  by  the 
Plaintiff  in  the  original  cause,  and  has  never  been  ex- 
tended to  a  case,  where  a  Defendant,  finding  that  the 
full  relief  to  which  he  is  entitled,  has  not  been  obtained, 
by  the  neglect,  collusion,  or  ignor^ce  of  the  Plaintiff, 
files  a  supplemental  bill  to  extend  that  relief. 

The  Plaintiff  had  no  control  over  the  former  suit; 
she  was  ignorant  of  the  statements  in  the  answer  of  her 
co-Defendant;  and  even  if  she  had  known  them,  it  would 
not  have  been  competent  for  her  to  read  her  co-Defend- 
ant's answer,  or  to  offer  any  evidence  in  contradiction 
to  it ;  for  no  issue  can  ever  be  joined  between  co-De- 
fendants. The  present  Plaintiff  is  not  bound  \y  the 
proceedings  of  the  residuary  legatees  to  her  prejudice, 
and,  having  come  forward  without  delay,  she  is  entitled 
to  the  same  additional  relief  as  was  granted  in  Shepherd 
V.  Taa^ood.  (c) 

Mr.  Kindersleyj  Mr.  Walford^  and  Mr.  Martindale  for 

the  Defendants.     This  bill  is  not  supplemental  to  the 

£>rmer ;  the  relief  sought  is  quite  inconsistent  with  the 

existing 


(a)  6  Bow.  466. 

(b)  I  pm.  177. 


(c)  Turn.  4r  Ruts.  379. 
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existing  decree,  which  regulates  the  rights  between  lh« 
parties.  This  bill  is  of  the  same  form  as  that  in  Hodstm 
V.  Ball  {a)j  which  Lord  Lyndhurst  held  to  be  in  th« 
nature  of  a  bill  of  review,  and  not  to  be  filed  withou 
the  leave  of  the  Court. 


The  present  Plaintiff  is  bound  by  the  decree  in  tla 
former  suit,  to  which  she  was  a  party.  She  has  adopter 
that  suit  by  making  the  present  bill  supplemental  to  itz 
and  she  has  adopted  the  former  decree,  by  taking  tha 
conduct  of  it  in  the  Master's  office.  Besides  this,  \\m 
point  was  raised  by  the  former  bill,  and  the  facts,  as  t= 
these  sums,  were  stated  in  the  executor's  answer.  Tlv 
present  Plaintiff  having,  with  knowledge  of  these  fact- 
acceded  to  the  decree,  is  bound  by  it,  and  cannot  su^ 
port  a  suit  to  vary  it,  unless  with  the  previous  expres 
leave  of  the  Court*  * 

Mr,  Roupell  in  reply. 


i    Parlcer  v.  Constable  (b)  was  also  cited. 

TJie  Master  of  the  Rolls. 

At  the  hearing  of  the  original  cause,  a  decree  wa- 
taken  against  the  executor,  for  the  common  accounfl 
and  the  charge  of  wilful  default  was  abandoned  by  th 
Plaintiffs.  It  must,  therefore,  be  admitted,  that  th 
Plaintiffs  who  so  abandoned  the  charges,  could  noi 
afterwards  have  revived  them,  without  a  very  specir* 
case  indeed.  The  decree  does  not  appear  to  hav 
been  objected  to  by  the  Defendant,  who  is  Plaintiff  i 

thS 


(fl)  1  Phillips,  177. ;  and  aee 
Davis  V,  JBluck,  6  Beavan,  39^S., 
and  the  cases  there  referred  to ; 
Bainbriggc  v.  Baddelet/,  9  Beat, 


538. ;  and  Mehrtem  r.  Andrei 
3  Beavan,  72. 

(b)  13  5tmoftf,  536. 
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this  cause;  and  it  is  stated,  that  her  solicitor  signed  the 
minutes  of  the  decree.     Be  it  so.     This  decree  was  car« 
riecl  into  the  Master's  office,  but  was  not  prosecuted  with 
due   diligence;  the  result  was,  that  its  prosecution  was 
committed  to  a  co-Defendant,  who  is  the  Plaintiff  in  this 
suit*       She  says,  that  upon  obtaining  the  prosecution 
of  the  decree,  and,  on  enquiry  into  the  nature  of  the 
case,  she  found,  that  a  case  had  been  made  on  the  re- 
cord by  the  original  bill,  which  would  have  entitled  the 
;^l3.iDtiSs  to  charge  the  Defendant  with  wilful  default. 
^^    a  short  time  after  the  discovery,  she  filed  the  present 
^^11 5  charging  the  executor,  with  the  wilful    default, 
^*^tiich  was  charged  in  the  original  bill,  and  praying  that 
*^  1^  bill  might  be  taken  as  supplemental  to  the  former 
***  *  ^  and  that  she  might  have  the  benefit  of  the  decree, 
^'^^i  the  proceedings  under  it,  and  that  there  might  be 
^^^«e  special  accounts  which  were  asked  by  the  original 
**  '  ^  but  not  taken  at  the  hearing. 


1847. 


Berrow 
Morris. 


f  the  facts  be  true  as  alleged,  there  was,  no  doubt,  a 

^  of  wilful  default ;  and  the  facts  being  admitted  by 

^ '^  ^    Answer,  there  can  be  no  doubt,  that  either  there  ought 

^  ^^  Jh  ave  been  a  decree  or  at  least  an  enquiry,  in  order  that 

^"^     person  sought  to  be  charged,  might  have  had  every 

^Pp>«rtunity  of  explanation  afforded  him.    The  Plaintif!^ 

^n     chis  suit,  could  not,  under  the  circumstances  of  the 

cas^,  have  obtained  that  decree  against  the  will  of  the 

Plaintiffs  in  the  original  suit;  she  knew,  indeed,  the 

allegations  in  the  bill ;  she  knew  that  no  evidence  was 

^ken  in  the  cause,  relating  to  this  charge ;  but  she  did 

^^^  know,  or,  at  least,  according  to  the  rules  of  the 

^^^^'t^  she  cannot  be  presumed  to  have  known,  what 

^as  Contained  in  the  answer  of  her  co-Defendant,  and 

^^*^     answer  constituted   the  whole  evidence  of  the 

^^ntilfs.     It  is  manifest,  therefore,  that  if  she  had  de- 

Gg  S  sired 
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sired  the  decree  asked  by  her  present  bill,  and  had  d 
manded  it  at  the  hearing,  the  answer  would  have  bee 
'*  where  is  your  evidence,  or  the  evidence  in  the  cause  ? 
She  had  no  such  evidence,  and  she  or  her  advise 
must  have  known,  that  she  was  not  entitled  to  read  o 
word  out  of  the  answer  of  her  co- Defendant. 


Supposing,  therefore,  it  to  be  true,  as  alleged,  th 
there  were  assets  at  the  death  or  the  testator,  and  the 
through  the  wilful  default  of  the  executor,  the  asse 
have  been  lost,  and  that  she  cannot,  on  that  accoun 
obtain  payment  of  her  annuity,  it  is  hardly  to  be  supr 
posed   that  there  are   not  some  means  of  obtaini 
redress.     I  hold  it  to  be  clear,  that  she  is,   by  soi 
proper  proceeding,  entitled  to  relief.    The  only  questi 
is,  whether  she  has  taken  the  proper  course  by  fili 
this  bill.     It  is  objected,  that  it  is  a  supplemental  b 
in  the  nature  of  a  bill  of  review,  which  ought  not 
be  filed   without   the  leave  of  the   Court.      There 
something  very  plausible  in  the  argument,  because  ( 
it  is  said],  if  every  Defendant  is  entitled  to  come 
alter  the  account,  it  would  lead  to  great  inconvenienc 
I  do  not  think  it  would  lead  to  that  result.     There 
a  considerable  difference  between  a  Plaintiff  and  a 
fendant  coming,  after  a  decree,  and  asking  addition 
relief  against  another  Defendant.     The  relief  is  ne 
sarily  additional  to  that  already  obtained,  for  to  fil 
an  original  bill  would  be  idle ;   unless  it  were  desirei 
to  alter  the  whole  of  the  decree. 


t, 


When  the  object  is  to  extend   the   relief,  the  ol 
yious  way  is  to  connect  the  second  suit  with  the  first, 
that  the  Master  who  has  proceeded  with  the  accoun 
may  treat  the  second  decree  in  some  degree  as  suppi 
mental. 


s  1 
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I  will  read  the  cases,  and  see  if  the  decree  now 
asked  would  be  consistent  with  the  authorities ;  if  so, 
I  shall  have  no  difficulty  in  directing  the  enquiries 
asked;  confined,  however,  to  the  particular  sums  of 
lOOO/.  and  385/.  If  I  find  I  cannot  do  it,  I  will  not 
deprive  the  Plaintiff  of  the  relief  which  she  asks,  and 
shall  take  care  to  reserve  to  her  the  means  of  obtaining 


448 


If  the  Plaintiff  is  entitled  to  relief,  it  would  be  to  the 
advantage  of  every  party,  to  have  the  benefit  of  what  has 
already  been  done,  under  the  decree  in  the  former  suit 


1847. 
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^r^e  Master  of  the  Rolls. 

1  have  read  the  pleadings  in  this  case,  and,  I  am  of 

opinion,  that  this  bill  is  not  objectionable,  in  point  of 

forix),  and  that  the  Plaintiff  is  entitled  to  a  decree  similar 

to   that  in  ^lepherd  v.  Towgood.  (a)     The  decree  ought 

to    contain   the   same  declaration,   that  the  Plaintiff  is 

ciititled  to  the  further  account,  in  addition  and  by  way 

of  supplement  to  the  account  already  directed*     The 

^iiquiry  must  be  limited  to  those  two  specified  sums  of 

lOOoZ.  and  S85/.,  and,  whether,  without  the  wilful  neg^ 

^ect     c>r  default  of  the  executor,  they  might  have  been 

'^ceivedjfand  the  Master  must  not  disturb  any  accounts 

«re^^y  taken,  except  as  they  may  be  affected  by  this 

^qtiiry, 

(a)  Turn.  ^  Ruts.  p.  393. 


July  28. 
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Jtt/y  21,22, 
23.  28. 

The  Plaintiff; 
deliberately 
and  with  iuil 
notice,  ac- 
cepted the 
benefits  under 
his  mother's 
will,  which 
"  prohibited 
him  from  set- 
ting up  any 
claim,  on 
account  of 
any  "  error, 
irregularity, 
or  impro- 
priety "  in  the 
execution  of 
the  trusts  of 
her  father's 
will.     Held, 
that  he  could 
nut  maintain 
a  suit  against 
the  executor 
of  the  father's 
will,  to  make 
him  account- 
able for  the 
profits  made 
by  the  em- 
ployment of 
part  of  the 
trust  funds 
in  his  busi- 
ness. 


EGG  V.  DEVEY. 

IN  1793,  the  first  testator  John  Daniel  Salomon  (I 
having  by  his  will  given  600/.  and  one  fourt 
the  residue  to  his  daughter  Mrs.  Egg  for  life,  with 
mainder  to  her  children  living  at  her  death,  of  whom 
Plaintiil'  was  one. 

John  Salamon  was  the  acting  executor,  and  betw 
the  years  1811  and  1818,  he  sold  out  part  of  the  ir' 
funds,  and   employed  the  produce  of  the  sale  in 
business. 


The  Plaintiff,  one  of  the  children  of  Mrs.  Egg^ 
came  aware  of  this  misapplication,  at  least  in  1834, 
took  no  steps  to  obtain  redress. 

John  Salamon  the  executor  died  in  1840,  having 
queathed   a  legacy  of  100/.  only  to  the  Plaintiff, 
nephew,   who  l)eing  thus  disappointed   in  his  expe 
ationS)  complained  of  the  breach  of  trust  committed 
the   executor,  and    threatened  to  take  proceedings 
make  his  estate  liable. 


Mrs.  Eggy  his  mother,  who  was  then  living,  had  ma< 
her  will,  by  which  she  had  left  her  residuary  estate  to  tl 
Plaintiff  and  his  brother,  and  she,  hearing  of  the  clai 
and  threats  of  the  Plaintiff,  her  son,  made  a  codicil 
her  will,  dated  the  17th  of  May  1842,  which  was  as  fi 
lows:  —  "  This   is  a  codicil  to  my  will.    I  declare  n 
full  approbation  of  the  manner  in  which  the  trusts 
ray  late  father  John  Daniel  Salamon  have  been  execute 


of 
te- 
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:ast 
■3is 
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I  prohibit  every  person   entitled  to  any  benefit       1847* 

r  my  will,  from  setting  up  any  claim  on  account  of 

irror,  irregularity,  or  impropriety  in  the  execution 

e  above  mentioned  trusts,  or  in  any  way  relating 

to;  and  I  authorise  and  direct  the  executors  and 

;es  of  my  will,  for  the  time  being,  to  give,  and  from 

'  person  entitled  as  aforesaid  to  require,  every  such 

ise  and  discharge  as  they  shall  think  proper  or  ex- 

int,  for  fully  effecting  the  objects  of  the  above  de- 

tion  and  prohibition." 

rs.  Egg  died  in  Noveinba-  1843.  The  Plaintiff 
dissatisfied  with  the  provision  made  for  him,  and  a 
rspondence,  respecting  his  claims  and  rights,  took 
\  between  him  and  her  executors,  who  were  also 
utors  of  John  Salamon.  A  letter,  written  by  the 
itiff  to  the  executors  on  the  5th  of  August  1844, 
lined  this  passage.  **  At  present  I  am  not  inclined 
cept  my  grandfather's  legacy,  but  as  you  offer  to 
me  now  my  mother's  legacy,  no  doubt  you  are 
e  her  codicil  is  mere  waste  paper,  therefore  you  can- 
;laim  a  receipt  with  unlawful  conditions  annexed; 
to  save  us  all  trouble,  perhaps  you  will  send  me  a 
of  the  receipt  you  will  require,  any  time  before 
mber  next,  as  I  can  then  consult  my  legal  adviser." 

he  answer  of  the  Defendant,  the  executor,  was  as 
ws :  —  ^<  I  am  not  inclined  to  take  advantage  of 
want  of  legal  knowledge,  though  your  confident 
is  calculated  to  excite  such  an  inclination.  If  you 
3  to  consult  any  legal  adviser,  you  had  better  do  it 
» and  before  your  acceptance  of  your  mother's  legacy 
rendered  all  consulting  quite  useless.  Ask  him, 
ther,  if  a  codicil  to  a  will  directs  that  a  lesralee  shall 
ise  an  actual  debt  owing  to  the  legatee   by  some 

other 
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1847.  other  person,  the  mere  acceptance  of  the  legacy  womiB  1d 
not  effectually  bar  the  legatee's  right  to  the  debt.  Tk'B  ^n 
ask,  whether  the  same  consequence  would  not  follow  ^  if 
the  codicil  directed  a  release  of  certain  claims  (I  m^^aBUi 
real  claims  instead  of  a  debt),  and  then,  whether  C,  X^e 
legatee's  right  would  be  at  all  strengthened  by  t^X^e 
claims  being  merely  imaginary.  I  say  nothing  al>o«Jt 
the  respect  due  to  the  solemn  declaration  of  y< 
mother's  wish  on  this  subject.  I  am  willing  to 
you  the  expense  of  a  deed  of  release,  which  the  cod. 
authorised  the  executors  to  require,  and,  therefore,  you 
will  not  at  present  be  required  to  execute  such  a  de^^J* 
The  codicil  gives  sufficient  power  to  require  a  relests^i 
at  any  time,  before  or  after  you  have  received  cb^ 
legacy ;  but  if  not  required  before,  your  liability  to  p^S 
the  expense  of  it,  would  not  be  so  clear  as  it  is  n€>^^« 
You  will  be  required  to  sign  the  common  printed  fof^^ 
of  receipt  obtained  at  the  Stamp  Office,  for  all  that  i^ 
included  in  that,  and  a  common  receipt  for  any  thinS 
more,  and  to  sign  a  statement  of  the  account  expressing 
that  you  have  examined  and  approve  of  it"  In  y^^^^^ 
vember  1844,  the  Plaintiff  having  full  knowledge  of  tii^ 
rights,  and  of  the  effect  of  accepting  the  gifls  und^^ 
his  mother's  will,  received  from  the  Defendants,  F.  ^^' 
Devey  and  F,  fV,  Devey  her  executors,  who  wereal^^ 
executors  of  John  Salamon^  his  share  of  his  mothe^  ^ 
residuary  estate;  and  he  gave  a  legacy  receipt,  in  tl^^ 
ordinary  form,  for  the  same,  but  he  executed  no  relea^^* 


Afterwards,  the  Plaintiff  instituted  this  suit  for  an 
count  of  the  estate  of  the  first  testator  John  Dan^^ 
Salamon^  and  (amongst  other  special  relief)  sought 
charge  the  estate  of  John  Salomon  with  the  profits  ma 
in  his  trade  by  the  employment  of  the  first  testato' 
money  therein. 
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JB(r.  Thmer  and  Mr.  J.  H.  Palmer^  for  the  Plaintiff.  1847. 
^€^Jin  Salomon^  the  executor,  having  employed  the  tes- 
B^ior's  assets  in  his  business,  became  liable  to  account 
3^*  the  profits  made  thereby.  This  principle  is  now 
l^K^rly  established ;  Docker  v.  Somes  (a),  Wedderbttm 
.     WVedderbum  {b\  Willett  v.  Blanfmd.  {c) 


rondly.  The  Plaintiff's  right  is  not  defeated,  either 
3y  the  codicil  to  his  mother's  will,  or  by  any  thing 
which  has  since  taken  place.  The  effect  of  the  codicil 
IS  not  to  create  a  condition,  but  to  declare  a  mere  pro- 
hibition, and  there  being  no  gift  over,  it  is  insufiicient 
to  mrork  a  forfeiture.  It  is  in  terrorem^  similar  to  a 
prohibition  against  alienation  or  against  marriage  with- 
out consent,  and  is  unavailable.  If  it  really  amounted 
to  a  condition  it  would  be  void,  as  it  tends  to  oust  the 
jurisdiction  of  the  Court,  and  to  prevent  its  affording 
Belief  in  a  case  of  breach  of  trust. 

Thirdly.  No  delay  or  laches  is  attributable  to  the 
Plaintiff;  he  was  justified  in  not  filing  his  bill  until  after 
^e  death  of  the  tenant  for  life,  Mehrtens  v,  Andrews  (d) ; 
and  as  his  interest  was  contingent,  he  might  have  lost 
his  costs  by  applying  earlier  to  the  Court;  Hay  v. 
I.  {e) 


M^r.  Kinderdey  and  Mr.  Hallett^  for  the  principal  De- 
fendants, admitted  that  the  Plaintiff  was  not  barred  by 
the  lapse  of  time,  but  contended  that  he  was  only  en- 
titled to  the  common  accounts  of  the  estate.  They 
iasisted^  that  the  codicil  imposed  on  the  Plaintiff  a  bind- 
^  condition,  and  that  if  he  thought  fit  to  elect  to  take 

under 

(O    3  MifL^K.  656.  (c)  1  Hare,  253. 

0>    3  JTcm,  722.  and  4  MyL  (d)  3  Beav.  72. 

*^.  41-  (e)  5  Beav.  610. 
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1847.        under  the  will,  the  condition  was  perfectly  eiTectiv^  in 
**^^^^7^'^     '^^ '   Taylor  V.  Popham  {a\  Vernon  v.  Beihell  (i),  fW'^lb 
V.  V*  Webb,  (c)     That  the  Plaintiff  having  deliberately  ac* 

Drvby.  cepted  the  benefits  under  his  mother's  will,  with  f\A[ 
notice  of  the  consequences,  and  after  having  been  advi^<d 
by  her  executors  not  to  accept  the  bequests  without 
advice,  was  bound  to  perform  the  condition,  and  cols  Id 
not  now  renounce  the  gift  coupled  with  the  conditio xi; 
AUomey^'General  v.  Chrisfs  Hospital  (J),  Messeti^^ 
V.  Andrews,  {e) 


That  though  the  Plaintiff  pretended  that  he  h^^i 
recently  discovered  the  breach  of  trust,  yet  it  wase^^i- 
dent  that  he  had  had  notice  of  it  before  1818,  when  M'it 
was  clerk  to  Jo/in  Salamon  in  the  business,  and  hada^> 
cess  to  the  books,  in  which  it  appeared ;  and  that  it 
was  clear  from  his  own  letters,  that  he  had  notice  in 
18S4,  for  he  therein  expressly  complained  of  these  verj 
breaches  of  trust. 

That  though  the  Plaintiff  had  executed  no  release, 
still  he  was  equally  bound  by  the  acceptance  of  ^^ 
benefits  under  his  mother's  will,  evidenced  by  the  recc'^P^ 
given  on  the  occasion. 

Mr.  Bcavati,  for  the  Defendant  Rose. 

Mr.  Turner^  in  reply. 

Kfiatchbull  v;  Feamhcad  (^)  was  also  cited. 


n 

(fl)   1  Bro.  C.  C.  168. 

(d)  3  Bro,  C,  C.  165.  um 

^nd 

(J))  2  Eden,  110, 

Buss.  4-  M^L  626. 

(f)  1  P.  Wms.  132. 

0)  4  Bius,  478. 
fe)  3  3/y.  4-Cr.  122. 
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t  Master  of  the  Rolls.  1847. 

aDQot  assume  that  the  Plaintiil^  who  was  a  clerk  in 
isinesS)  and  had,  probably^  access  to  the  books,  had, 
Tore,  notice  of  the  breach  of  trust  now  complained 
ut,  it  i^  proved,  by  his  own  letters,  that  he  had 
I  in  183^.  He  does  not  appear  to  have  made  any 
laint,  during  the  life  of  John  Salamon.  After  liis 
»  he  disclosed  his  views,  and  threatened  litigation, 
his  appears  to  have  induced  his  mother  to  make 
odicil. 

s.  Egg  died  in  November  1843,  and  the  contents 
r  codicil  was  immediately  communicated  to  him. 
executors  could  only  get  complete  indemnity 
;h  this  Court,  and  they  might,  at  the  expense  of 
tate,  have  instituted  a  suit  for  that  purpose;  and 
might  also  have  insisted  on  a  release  from  the 
Liff;  but,  acting  for  the  benefit  of  the  estate,  and, 
)id  the  expense,  they  refrained  from  doing  so.  If 
I  warning  were  necessary  to  executors,  they  would 
t  in  the  grateful  return  made  by  this  PlaintiflP.  He 
''you  omitted  to  require  a  release  from  me,  though 
rised  so  to  do  by  my  mother's  will,  and,  therefore, 
entitled  to  prosecute  this  claim  against  you,  though 
omission  was  to  save  me  expense." 

appears  that  the  PlaintiflP,  having  full  knowledge 
!  codicil,  and  of  the  effect  of  it,  having  been  desired 
;  under  legal  advice,  and  having  had  from  August 
ycember,  for  the  purpose  of  taking  that  advice,  de- 
tely,  in  Naoember^  takes  the  money  under  his 
sr's  will,  and  signs  the  receipt  for  it.  The  ques- 
is  not  so  much,  whether  the  prohibition  itself  will 
the  operation  of  barring  the  PlaintiflT,  but,  whether 
iceiving  the  benefits  under  the  will,  knowing  the 

prohibition, 


Dbyby. 
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1847.        prohibition,  had  not  the  effect  of  preventing  him   pro- 

^^  secuting  this  suit,  for  the  special  relief  which  he    now 

V.  asks :  that  is,  whether  having  deliberately  accepted    the 

money  he  ought  not  to  be  considered  as  having  waived 

that  part  of  the  claim  which  he  endeavours  to  enfoi*oe 

by  this  bill. 

He  may  be  entitled  to  the  common  accounts;  but  tb^ 
only  question  is,  whether  he  is  to  have  any  specie' 
directions.     I  will  look  into  the  case. 

As  to  the  case  of  Wedderhwn.  v.  Wedderbum^  whicrh 
has  been  alluded  to,  I  think  the  practical  working  o' 
that  decree  is  enough  to  make  any  prudent  man  startl^^ 


July  28.  The  Master  of  the  Rolls. 

In  this  case,  I  have  considered  the  codicil  to  (t^^ 
will  of  Mrs.  Eggy  and  the  several  cases  cited,  andal^^ 
the  case  of  Tatiersallw,  Howell  (a),  and,  I  am  of  opini(Fri» 
that  the  codicil  suflSciently  expresses  a  condition,  so^*^ 
as  this  Court  will  give  effect  to.      I  think,  that  tH^ 
Plaintiff,  having  accepted  the  benefits  given  by  thevi'* 
of  his  mother,  is  bound  by  the  condition   thereby  i'*''^ 
posed  on  him,  and  is  not  entitled  to  make  any  clai'^ 
against  the  estate  of  John  Salamon,  in  respect  of  his  eti^" 
ploying  the  assets  o{  John  Daniel  Salanum  in  the  tra*l^ 
he  carried  on  from  1811  to  1818. 


I  think  it  right,  therefore,  to  direct  the  commorm  ^ 
counts  to  be  taken  of  the  estate  of  John  Daniel  Sala^^^ 
and  I  must  dismiss,  with  costs,  so  much  of  this  bi 
seeks  for  the  special  accounts  and  enquiries. 

(a)  2  Mer.  26. 
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184>8. 


In  re  LLOYD.  juiy  29. 

1848. 
-3fay  5. 

N  a  taxation,  the  Taxing  Master  certified,  that  The  order  on 

sum  of  396/.  was  due  from  the  solicitor  to  his  a  «olicitor  for 

payment  to 
d  on  the  2d  of  November  1847,  the  solicitor  hisdientofa 

red  to  pay  the  amount,  on  or  before  the  12th  *""  ^°"°'* 
^  ^     ^  ,  .         Clue  on  tax- 

\ber.  (a)     Being  unable  to  serve  the  solicitor  ation,  requires 

y,  witJi  the  order,  it  was  left  at  his  office.  ^^^"bltT 

appearing  that 

<mpell  now  moved  for  the  four  day  order.  absented  him- 

self to  avoid 
service  an 

Faster  of  the  Rolls  said  it  was  necessary  to  order  for 

t  there  had  been  a  demand  and  a  personal  ser-  s"^^t"*ed 

'  sqrvice  was 

e  order  {p\  and  refused  the  motion.  made. 


ards,  on  the  5th  of  May  1848,  it  appearing 
olicitor  had  given  up  his  dwelling  house,  and 
himself  from  his  office  to  avoid  service  of  the 
5  Master  of  the  Rolls  made  an  order  for  pay- 
hin  ten  days  after  service,  and  that  service  at 
should  be  good  service. 

e  Blake  and   Young,  ed.)  863. ;  1  Newhnd's  Pr.  (3d 

)9.;  In  re  Lovell,  9  ed.),  638.;    Young  v.   Goodson, 

;  In  re  Taylor,  ante,  2  Russ,  255.  and  SmUlt's  Hand- 

rd.  Can.  167.  book,  45. 
tmer  ^  Ven,  Pr,  (6th 
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1847. 


July  29.  VERNON  V.  THELLUSSON. 

In  a  creditors'  ^WIHIS  was  a  creditors'  suit.      The   Master   havlnjf 
c^ion"tocon-  made  his  report  of  the  best  purchaser,  an  ore! ^r, 

firm  abxolute    of  course,  was  made,  on  the  21st  of  Jnli/^  to  conflrni      ^U 

thfi  nA&stcp's  ^ 

report  of  best  """'®ss  I'ne  purchaser,  having  notice,  should,  on  t^mt 
purchaser,  first  general  motion  day  which  should  happen  next  af^^r 
sent  before  '    ^'^^  expiration  of  seven  days  from  such  notice,  sli<^^ 

the  expiration  unto  the  Court  good  cause  to  the  contrary/' 
of  the  time  °  -^ 

limited  by  the 

rcSsed*"'  Before  the  time  so  fixed  had  expired, 

Mr.  ,7.  Rcndall  moved  to  make  the  order  absolt^^ 
by  consent,  to  avoid  the  delay  which  would  occur  ^V 
the  long  vacation  ;  but 

1'  The  Masi-er  of  the  Rolls  declined  making  thcortlt?r, 
observing  that  it  would  preclude  parties  applying,  wit  1^'" 
the  time  limited,  to  open  the  biddings,  (a) 

(fl)  See  Robertton  v.  Skellon,  anle,  p.  1 97 
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r     1 


OUSELEY  V.  ANSTRUTHER.  March  5, 6. 9. 

ElAL  points  arose  in  this  case,  but  it  is  thought  a  testator 
i  convenient  to  report  them  separately.  devised  all  his 

•^  real  property 

to  trustees, 

ise  was  argued  by,  HP<*|!  *''"*''  *" 

uie  urSb  piace^ 
subject  to  the 

ndersley  and  Mr.  Sidebottom,  for  the  Plaintiff,  Sfi'riTJ^f 

Gore  Ouseley.  expenses,  of 

any  debts,  and 
of  the  an- 

mney  and  IMfr.  Walpole.  for  the  widow.  nmti^^  and 

pecuniary 
legacies  there« 

tmer  and  Mr.  Rasch,  for  the  daughters*  ^"f^th^^or' 

his  son  for 

,&,  for  the  trustees.  fAt\ 

giving  certain 
.    ,      .       .  ,  annuities  and 

«d?r^j^,  in  reply.  legacies,  and 

after  giving 
,  .  his  furniture, 

iterial  circumstances,  as  to  the  first  point,  were  ^ines,  and 

,  _  stores  to  his 

wife  for  life, 

stator,  Sir  Gore  Ouseley,  Bart.^  by  his  will  nufty^of^wo/^ 

ftte,  expressed  himself  as  follows  :  —  "I  give  out  of  his  real 

B  all  my  real  property  to  the  use  of  Sir  Ralph  estate,  he 

•  and  Sir  JValier  R.  Farquhar.  their  heirs  and  bequeathed  to 

-*  his  son  **all 

ipon  the  trusts  following,  namely,  upon  trust,  his  personal 

t  place,  subject  to  the  payment  of  my  funeral  ^[^^^^he^fg^^ 

of  any  debts  unpaid  at  the  time  of  my  death,  decease,  ex- 

oved  wife's  jointure,  as  hereinafter  specified,  ^^^^^^  *°Held 

stnnuities   and   pecuniary  legacies  hereinafter  that  the  pcr- 

d^  111  -rt     1     '  1    sonal  estate 

,    in   trust  for   my   beloved   son   Frederick  ^^g  ^^^  g^^. 

ore    Otiselej/  and  his  assigns  during  his  life,   onerated  from 

npeachment  of  waste;  and  after  his  decease,   ofthedebts, 

Hk  in  ^^ 


♦54  CASES  IN  CHANCERY. 


OUSF.LEY 


1847.        in  trust  for  the  first  son  and  his  male  issue  of  the  s^^ 
Frederick  Arthur  Gore ;  and  in  default  of  issue  mate  O' 
V.  the  said  first  son,  in  trust  for  the  next  and  every  otl^^ 

NSTRUTHER.  ^^  succcssively,  according  to  seniority  of  birth  of  ^  ^^ 
said  Frederick  Arthur  Gore^  and  the  heirs  male  of  C^  »^ 
body  of  each  son  in  strict  entail ;  (unless  my  said  \xw^^ 
tees  to  this  will,  seeing  that  several  large  debts  to 
#  owing,  and  amounting  to  upwards  of  100,000/L,  s 
remain  unpaid,  they,  with  the  consent  of  my  said 
Frederick  Arthur  Gore^  cut  off.  such  entail  to  disc 
barrass  him  from  the  expense  of  so  large  an  establb 
ment  as  the  house  and  grounds  at  Hall  Bam  Pa^^i 
require,  sell  the  estate  belonging  to  me  in  BucUngh 
shirej  and  reinvest  the  amount  of  such  sale  in  purcba. 
of  land  elsewhere,  with  a  smaller  house ;  such  laxrs  <l 
when  purchased  to  be  equally  strictly  entailed  as  tl=se 
Hall  Bam  Park  estate)."  "  Failing  such  issue,"  t»:»e 
testator  devised  the  estate  in  manner  therein  mentioned 

He  then  bequeathed  some  legacies  and  annuities,  an^ 
directed  440/.  a  year  to  be  paid  to  his  wife,  from  his  re»J 
and  personal   estate  (a),  and   he  proceeded  in  the  h^' 
lowing  words:  — "  I  further  direct  and  wish  my  beloveci 
wife  to  consider  Hall  Barn  Park  house,  garden,  furni- 
ture, and  the  wines  and  stores  in  it  as  appropriated  for 
her  own  use,  for  her  life  or  until  she  may  choose  to  resign 
it  to  my  son  Frederick  Arthur  Gore^  free  of  all  rent  or 
hire,  so  as  to  make  her  income  of  2000/.  more  consonant 
to  my  tender  affection  for  her,  and  more  suitable  to  her 
wants  and  those  of  our  dear  children.     I  give  and  ^ 
queath  to  my  beloved  son  Frederick  Arthur  Gore  all  ^ 
personal  property  for  his  absolute  use  after  his  motl**^* 
decease;  except  the  gold  enamelled  plate,  presented  ^^ 
m^  by  his  late  Majesty  Fateh  Ali  Shah,  King  of  »— -^^* 


(a)  The  clause  is  stated,  post,  p.  459. 
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b  be  directed  should  be  an  heir-loom.    He        1847. 
the  trastees  his  executors*  "^JT^"'^^^ 

V. 

hi9  disposition,  it  was  contended  by  the  son,  Aw*''»wthbb. 
testator  had  given  him  the  personal  estate, 
I  firom   the  payment  of  his  debts,  l^;acies, 
funeral,  and  testamentary  expenses,  which 
omry  charge  on  the  real  estate. 

point  the  following  authorities  were  referred 
fum  y.  Dove  (a),  Blount  v.  Hipkins  (£),  Greene 
(c),  Mkhell  V.  MicheU{d\  Driver  v»  Fer^ 
Jones  y*  Bruce  (g),  Tower  v.  Lord  Bous  (A), 
9lundett(i),  Irvin  v.  Ironmonger  (Jk)t  Bough" 
%es  (I) ,  M^CHeland  v.  Shtm  (m),  and  see  Al^ 
crd  WaUscourt.  (n) 

STXR  ^the  Rolls. 

it  think  you  can  collect  from  this  will,  any 
an  intention  that  the  personal  estate  should 
ted.  The  testator  devises  his  real  property 
stees,  upon  trust,  in  the  first  place,  subject 
\ent  of  any  debtSj  and  the  annuities,  and  pe- 
jacies.  This  is  not  like  a  devise  of  real 
m  trust,  to  sell  and  make  such  payments, 
'  a  specific  gift  of  ail  the  personal  estate.  It 
subject  to  these  debts,  which,  before  the 
merely  have  thrown  upon  the  real  estate  a 
ich  would  otherwise  have  fallen  on  the  per- 
only. 

Then 

tk.  201.  (h)  18  Ves.  132. 

m,  43.  (0  1  Mer.  193. 

Md.  148.  Ik)  2  Rust.  4*  Mifl.  531. 

iadd.  69.  (0  1  CoU.  26. 

.  4*  M.  681.  (m)  2Sch.^Lrf.  538. 

Sim.  221.  (n)  I  BaUi!^  B.  312. 

Hh  2 


45|S 
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1847.  Then  follows  a  bequest  of  "  all  his  personal  c«laU 

except  the  gold  plate,  after  the  death  of  the  wido 

What  did   he   mean   by    "all   his  personal  estate 
Anstruthbr.  jjg  ^ig^^iy  j;j  nQj.  jjjgj^n  ^y^^y  ^y^i^^  ^j^I,  ^^e  excepti 

only  of  the  plate,  for  he  must  have  had  r^ard  to  wl 
he  had  already  given  to.  his  wife,  and  amongst  od 
things,   to  her  annuity,  which,   under  some  circu 
stances,  might  have  exhausted  the  principal  part  of 
personal  estate. 

If  any  ambiguity  exists,  the  Court  must  look  at  t 
intention  to  be  collected  from  the  other  parts  oft 
will,  and  my  present  impression  is,  that  he  did  i 
intend  to  exonerate  his  personal  estate  from  his  deb 
so  as  to  charge  them  exclusively  on  the  real  csta 
However,  I  will  look  at  the  authorities  cited,  and 
I  alter  my  opinion  I  will  express  it. 


March  9. 


T7ie  Master  of  the  Roli^,  I  see  no  reason  to  alt 
the  opinion  I  have  already  expressed ;  that  there  is  n( 
on  this  will,  sufficient  to  exonerate  the  personal  estai 
From  the  general  scope  of  the  will  I  collect  an  inte 
tion  to  the  contrary. 


Anotheii  point  arose  under  the  following  circo 
stances  :  —  A  part  of  the  money  subject  to  the  testaU 
settlement  was  sold  out  of  the  funds,  and  the  prodc 

b€ 

page,  invested 

it  on  a  inortijiige.  The  mortgage  was  paid  off,  and  the  amount  was  received  by 
tenant  for  life,  who,  contrary  to  the  trusts,  invested  it  in  real  estate.  Held,  1 
the  cestui  que  trusts  had  the  option  of  charging  the  tenant  for  life,  either  with 
sum  sterling  received,  or  with  the  amount  of  3  per  cents,  which  might  have  b 
purchased  therewith,  at  the  time  the  breach  of  trust  was  committed. 


Trustees  au- 
thorised to 
lay  out  trust 
money  in  the 
public  funds 
or  on  mort- 


OUSBLCY 
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being  ^S^B^Jli  invested  upon  mortgage  in  the  names        1847. 

of  the  trustees.     In  December  18S2,  the  amount  was 

received  by  Sir  G.  Ouseley^  the  tenant  for  life,  and  was  v. 

by  biffli  contrary  to  the  trusts  of  the  settlement  (which  Anstruther. 

authorised  the  investment  in  the  public  or  parliamentary 

funds,  or  real  securities,  and  authorised  part  only  to 

be  laid  out  in  real  estate>  but  with  the  consent  of  his 

wife^  which  had  not  been  obtained),  immediately  applied 

in  part  payment  of  the  purchase  money  of  a  property 

purchased  by  Sir  G*  Oitseley  in  his  own  name,  called 

the  Hall  Barn  Park  estate.     The  question  was,  upon 

what  principle  the  estate  of  Sir  G.  Oiiseley  was  to  be 

charged  for  this  sum.     The  Master  found  that  he  was 

liable  to  account  for  31,108/.  consols,  being  the  amount 

which  26,947/.  would  have  purchased  in  December  1882, 

when  it  was  misapplied. 

The  Plaintiff  contended,  that  this  sum  of  31,108/. 
consols  ought  to  be  considered  as  reconverted  at  the 
death  of  the  testator,  when  consols  were  at  100^. 

The  daughters  contended,  that  the  testator  was  liable 
only  for  the  sum  sterling  originally  received  by  the 
testator. 

On  the  one  hand,  it  was  argued  that  the  money  re- 
ceived in  respect  of  the  mortgage  ought  to  have  been 
invested  either  in  stock  or  on  mortgage.  That  a  breach 
of  trust  had  been  committed,  and  if  the  cestui  que  trusts 
were  to  seek  relief  against  the  trustees,  they  would  be 
entitled  to  the  option  of  having  a  restitution  in  stock  or 
money;  and  that  therefore  the  testator,  who  had  re- 
ceived the  money,  with  notice  of  the  trust,  was  liable 
to  the  same  extent  as  the  trustees  would  be. 

Hh  S  On 


\ 
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1847.  On  the  other  hand  it  was  arguedi  that  at  there 

^^  '"^^^     an  option  of  investing  the  money  either  in  stock  or  on 

V,  mortgage,  it  was  sufficient  to  satisfy  the  trusts  to  ha?e 

AjfgTauTHER.  ^jjg  money  itself  forthcoming.     It  was  said,  that  there 

was  a  difference  of  opinion  on  this  point ;  Sir  J»  Leach 
and  F,  C.  Wigram  being  opposed  to  Lord  Giffbrd  and 
the  Master  of  the  Rolls.  It  was  also  argued  by  Mr- 
Turner^  that  no  party  taking  an  interest  under 
testator's  will  could  dispute  the  statement  therein  mad 
by  the  testator,  that  the  money  had  been  invested  ^  i 
part  purchase  of  the  Hall  Bam  Park  estate  in  1858  "(a 
and  treat  it  as  a  stock  investment. 


*jr 


On  this  point  the  following  authorities  were  cited :  — 
MarA  v.  Hunter  (b)j  Hockley  v.  BarUock  (r),  Bellamy 
Jones  (d).  Watts  v.  Girdlestofie  {e\  Price  v,  Blakemore 
Ames  V.  Parkinson  (A),  Shepherd  v.^Mouk  (i),  Milner 
Milner  {k\  Trewr  v.  Treoor.  (/) 


The  Master  of  the  Rolls. 

If  the  point  which  has  been  argued  by  Mr.  Twrws^ 
can  be  sustained,  namely,  that  the  frame  of  the  will    i^ 
such,  that  the  parties  entitled  under  it  must  either  adopt 
the  statement  as  to  the  investment,  or  renounce  tb^ 
benefits  under  it,  the  case  would  be  relieved  from  every 
difficulty. 

If  not,  the  question  remains,  to  what  extent  is  the 

estate  to  be  charged?      I  still  think}   that  where  a» 

option 

(a)  See  this  clause  of  this  will,  (g)  6  Bern,  507. 

page  460.  (A)  7  Beav.  379* 

(6)  6  Madd.  295.  (i)  4  Hare,  50a 

(c)  ]  7?uM.  141.  (k)  1  Ftft.aeo.  106. 

\d)  3  Beav.  p.  319.  (Q  5  Ruu.  24. 
\e)  6  Beav.  188. 
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]  10  given  to  invest  either  on  mortgage  or  in  the        1847. 
f  and  the  trustee,  acting  in  complete  violation  of     "^T*^^^^^ 
Dty,  does  neitfaer,  the  cestui  que  trvst  has  a  right  T""" 

lect  that  investment  which  would  be  most  advan->  ^**'*^'t™»' 
as  to  him.  It  is  not,  I  conceive,  for  the  trustee, 
has  done  the  wrong,  to  exercise  an  optioni  so  as 
arge  himself  in  the  least  prejudicial  mode.  As 
is  a  difference  of  opinion  on  the  point,  I  regret  that 
not  been  taken  before  the  Lord  Chancellor. 

the  absence  of  higher  authority,  I  cannot  deviate 
my  former  decisions ;  and  this  case  must,  there* 
depend  on  the  argument,  that  the  devisees  are 
I  by  the  statement  contained  in  the  testator's  will, 
consider  it* 


e  Master  ^  the  Rolls  held  that  the  estate  was      March  9. 
for  the  31,108/.  consols,  and  directed  a  reference 
Dertain  the  value  thereof,  as  on  the  present  day 
March  1847). 


NEXT  question  arose  on  the  following  clause  of 
ill:  — 

L  With  the  limited  means  to  which  my  fortune  Atestatoi 

>een  reduced,  by  the  failure  in  the  first  place  of  after  reciting, 
.   ^     .         o        T  1       1        t       T  inaccurately, 

h  Quetrosj  &c.,  1  regret,  most  deeply,  that  I  can-  that  his  wife 

M  to  the  jointure  allotted  to  my  best  beloved  wife,  ^^uff  "*^^^ 

'eof^ginCf  in  our  marriage  settlement,  in  the  manner  39,000/.  set- 

».u:^u    t^ed  on  his 
^*^»«^*^   marriage, 
he  stated  would,  at  4  per  cent,  yield  1560/.,  directed  his  trustees  to  add  an 
Y  of  440/.  to  raise  his  wife's  jointure  to  2000/.    tield,  that  the  widow  was 
d  to  have  her  annuity  made  up  to  8000/.  at  all  events. 

Hh  4 
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Anstruther. 


IS^T.       which  I  had  intended  before  those  losses  occurred.    %^ 
7^"^^^^^     was  my  wish  at  least  to  have   doubled  it,  and  Go^3 

OUSELEY  -^  ^ 

V.  knows,  that  the  non-fulfilment  of  that  wish  does  n(^  ^ 

arise  from  any  diminution  of  my  tenderest  affection,  eve  v 
since  our  happy  union  &c.     It  will  be  seen,  by  ou.  :^ 
marriage  settlement,  that  she  is  entided  for  life  to  th  '^ 
interest  of  the  following  sums  for  her  jointure  (viz.^^^ 
30,000/.  settled  by  me,  and  9000/.  settled  by  her  fatheiKr-^, 
the  whole  of  which  was  invested  in  part  purchase  c=^f 
the  Hall  Bam  Park  estate   in  1832.     This   sum  mziif 
39,000/.  at  4fL  per  cent,  interest,  would  yield  my  b^^ 
loved  wife  an  annuity  only  of  1560/.,  I  therefore  dir^^^ct 
my  trustees  to  add  to  the  above  annuity  the  sum      ^f 
440/.  per  annum,  from  my  real  and  personal  estate^      so 
as  to  raise  her  jointure  thus  to  2000L  per  annum*'* 

The  testator  also  expressed  himself  as  follows  :  — 

^'  I  further  direct  and  wish  my  beloved  wife  to  consE^er 
Hall  Bam  Park  house,  garden,  furniture,  and  the  wmnes 
and  stores  in  it,  as  appropriated  for  her  own  use^    for 
her  life,  or  until  she  may  choose  to  resign  it  to  my  s>co, 
Frederick  Arthur  Gore,  free  of  all  rent  or  hire,  so   bs 
to  make  her  income  of  2000/.  more  consonant  to   Pj 
tender  affection  for  her,  and  more  suitable  to  her  wants 
and  those  of  our  dear  children.** 


The  representation   of  the  testator,  of  his  having 
settled  30,000/.,  and  of  his  wife's  father  having  settl^cl 
9000/.,  was   inaccurate;    the  fact  being,  that  Sir  ^* 
OuseUy  had  settled  33,264/.  consols  of  the  then  value  ^^ 
20,000/.,  and  had  given  his  post  chit  bond  for  10,000^  ' 
and  his  wife's  father  had  settled   10,000/.  reduced,  ^ 
the  then  value  of  6000/.,  and  these  sums,  with  the  e^^' 
ception  of  the  10,000/.,   had  been  sold  out,  and  t^ 
produce  invested,  as  before  stated. 
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TF*be  qaestion  arising  under  these  circumstances  was,  .      1847* 
hither,  in  the  event  of  the  440/.  bekifir  insufficient,     ^7^^"^^^ 
the  interest  on  the  trust  funds,  to  make  up  2000/.,  v. 

Ouseley  was  entitled  to  have  the  440/.  increased,  ^strctiieb. 
,  in  all  events,  to  secure  her  2000/.  a  year.     It  was 
st-cftr^d,  that  she  did  not,  in  any  event,  require  more. 


to  this  it  was  said,  that  there  was  a  mere  mis-de« 
ktion  of  the  funds,  and  a  miscalculation  as  to  the 
amt  of  interest  which  it  would  produce,  and  that  this 
^'"^ov^ld  yield  to  the  testator's  anxious  intention  to  provide 
"^«*  ftiis  widow  an  income  of  2000/.  a  year.  Milner  v. 
"^er  (a),  Trevor  v.  Trevor  (i),  and  3  Swinbtirtie  oti 
-5,  890  (c),  were  cited  on  this  point;  and  see  Jordan 
^-    -^^^^miesaie.  {d) 


e  Master  of  the  Rolls  held  that  the  widow  was 
^^^^led  to  such  an  annuity  as  with  the  interest  would 
y*^lc3  2000/.  a  yean 


J  the  marriage  settlement  of  the  testator,  dated  in  A,  B,  in-  ' 
^^O^  33,264/.  3  per  cent,  consols  were  settled  on  cer-  ofmon*yr" 
^^^x    trusts  for  the  husband,  wife,  and  children  of  the  which  was 


^^^iage ;  and  the  settlement  contained  a  power  to  lay  trdsia  of  his 

^^Xit  in  the  purchase  of  lands.  marriage  set- 

tlement, in  the 
purchase  of  a 

-l*^   1807,  a  part  of  this  sum  was  sold  out,  and  the  ^^^u'^^^fj  , 
U^^       _:»  .  *"" "®  added 

^     ^^Ouce,  together  with  500/.,  belonging  to  the  husband  a  sum  of  500/. 

^*^^     not  subject  to  the  trusts  of  the  settlement,  was  laid  ^ew'  under 
^^^    in  the  purchase  of  a  real  estate  called  Claramont.  thecircum- 

_,,  .     stances,  that 
-^n^s  hehadde- 

Ctf)  1  ye*,  sen.  106.  (c)  7th  ed.  ^®*«^  ^jf 

(ft)  5  Euis.  24.  id)  Anre,  p.  259.  IZ^ofL 

\  settlement  for' 

\  the  benefit  of  the  parties  entitled  thereunder. 
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1847.        This  estate  was  conveyed  to  the  trustees  of  the  settle- 
^^"^^^^      ment,  but  no  notice  appeared  to  have  been   taken    of 
V.  the  fact,  that  part  of  the   purchase   money  had  been 

AiiSTBUTHBE.  ^dvanccd  by  the  husband. 

Upon  the  death  of  the  surviving  trustee,  a  suit  was 
instituted  to  appoint  new  trustees ;  and  by  the  decree 
made  in  1830,  reciting  the  settlement  and  purchase  deed 
of  1807,  it  was  referred  to  the  Master  to  appoint  ne^ 
trustees ;  and  it  was  ordered,  that  the  estate  should  b^ 
conveyed,  which  was  done  accordingly.     The  Claramt^^ 
estate  was,  in  1834,  sold,  and  the  produce  received  l>7 
Sir  6.  Ousel^y. 

Nothing  more  appeared  to  have  been  done  as  to  tl^^ 

sum  of  500/.,  and  these  facts  being  undisputed,  a  questi^^'^ 
arose  on  the  death  of  Sir  Gore  Ouseley  in  1844,  wheth^^ 
the  500/.  belonged  to  his  estate  and  whether  he  had  nny 
lien  or  claim  in  respect  thereof  The  Master  foan» 
that  his  estate  was  entitled  to  the  500/.  and  interest,  bti^ 
exceptions  were  taken  to  his  report. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  testator  devoted  this  sum   ^^ 
500/.  to  the  trusts  of  the  settlement.     It  was  an  advan^^' 
ment  to  the  parties  entitled  under  it.     In  a  case  \i^^ 
this,  where  the  father  of  a  family  makes  a  purchase 
the  purposes  of  his  marriage  settlement,  I  should 
quire  very  strong  evidence  to  shew  that  he  did  not   i 
tend  it  for  the  benefit  of  all  parties  entitled  under  it. 


A  library  of  Another  question  arose,   whether  under  the  gift 

to  pass,  upon    Lady  Otiselei/^  the  testator's  library,  of  3500  volum 

a  general  m-  passe? 

tention  that 

the  testator^s  hoase  should  not  be  dismantled,  but  kept  up  for  his  family. 
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OUSKLET 


led.     On  this  point  Comeaoatt  v.  ComeaxUl  {a\  Porter        1 847* 

Tounun^ffi)^  Cremonie  v.  Atitrobus  {c)f  and  Boon  v. 

nfifrth  {d)  were  cited.  v. 

Anstruthbb* 

^  Master  of  the  Rolls  held  they  did,  not  from  the 
e  of  any  particular  word  in  the  gift,  but  from  an 
urent  intention  on  the  will,  that  the  house  should  not 
lisroantled  but  kept  as  a  residence  for  his  widow  and 
ircn. 

>}  12  Sim.  p.  303.  (c)  5  Rust.  312. 

»  3  Vet.  311.  Id)  2  Va.  sen.  277. 


BRANDON  V.  WOODTHORPE.  May  25. 

3£  testator  made  a  bequest  (which  now  consisted  Gift  to  a  lady 

of  472/.  3  per  cent,  standing  in  Court)  to  Sarah  Xl^herdtlth 

^don  for  life,  and  from  and  after  her  death,  <<  upon  amongst  all 

t  to  pay,  transfer,  and  divide  "  it  "  unto  and  among  "which should 

nd  every  the  children  of  his  daughter  Sarah  Braitdon^  ^  Mving  at 

ch  should  be  living  at  the  time  of  her  death,  share  andif  but'one, 

share  alike ;  and  if  there  should  be  but  one,  then  to  ^?.?5f^**  ^^7 
,  child,  such 

b  only  child,  such  shares  to  become  vested  interests  shares  to  be- 
Lhe  said  children,  respectively,"  as  and  when  they  u^teiUte  ^ 

tild  respectively  attain  the  age  of  twenty-one  j'ears.      twenty-one. 

The  lady 
being  sixtv- 

wah  Brandon  was  now  a  widow,  and  was  sixty-three  three,  ancf 

]*s  old.     She  had  eight  children,  all  of  whom  had  giving  up  her 
lined  twenty-one,  and  amonfi^stthem,  a  daucrhter  Helen.  ^'/®  interest, 

9  the  wife  of  James  Agnew,  children,  all 

of  whom  had 
oarah  attained 

twenty-one, 
cnted  a  petition  for  payment  to  the  children.     One  of  the  children  was  a  feme 
Ti.    The  Court  dechn^  making  the  order. 


\ 


46i 


1847. 


Brandox 

V. 

WOOD- 

TUORPE. 
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Sarah  Brandon^  together  with  her  children,  presen 
a  petition,  stating  that  she  was  desirous  of  giving  up  he 
life  interest  in  the  said  sum  of  472/.,  in  favour  of  h 
ciiiidren  and  praying  that  that  sum  might  be  sold^  an 
the  produce  divided  in  eighths  among  her  children. 


it 
id 


Mr.  Tumei*  and  Mr.  P.  Le  Neve  Foster  in  support 
the  petition.  The  widow  being  sixty-three,  the  Co 
will  act  on  the  presumption  that  she  will  have  no  mo- 
children,  (a)  As  to  the  interest  of  Mrs.  jignew  i 
married  woman,  they  cited  Doswell  v.  Earle  (&),  wb 
BOOL  was  bequeathed  to  the  testator's  wife  for  life,  w 
remainder  to  Jenny  Dosrmell  and  another ;  Jenny  and 
husband,  during  the  life  of  the  widow,  obtained  p 
ment.  Her  husband  having  died  in  the  life  of  ^mhe 
widow,  Jenny  filed  a  bill  against  the  executors,  insist,  ing 
that  the  payment  to  her  husband  was  an  anticipated  ^Eind 
unauthorized  payment,  but  the  bill  was  dismissed. 


re 
e 
re 
th 
cr 

r 


Tlie  Master  of  the  Rolls,  after  stating  that  his 
culty  arose  from  Mrs.  Agnew  being  nfeme  covert,  decl 
making  the  order,  (r) 


ned 


(a)  Leng  v.  Hodges,  Jacob, 
585.,  where  the  age  was  sixty- 
nine  ;  Frater  v.  Froicr,  Jacob, 
586.,  note,  where  the  age  was 
fifty-five ;  Brown  v.  Pringit,  4 
Harcy  124.,  where  the  age  was 
i>ixty-six ;    and    sec    Payne  v. 


}oU. 


Long,  cited  in  Deffh  v. 
st^midJt,  ]9F^i.p.571. 

(A)  12  Vei.  473. 

(c)  See  WlMtle  v.  Hev^mug, 
M.R,,  March  1848, /hm/.,  -^hkb 
case  is  now  standing  for  J^' 
mcnt  before  the  L.  C. 


;ases  in  chancery.  ms 

1847. 


t  The  Marquis  of  LONDONDERRY.        June  lo.  1 1. 

Jufy  12. 

5  of  offreement,  dated  in  1823,  John  HutUm  ^-ands  were 
to  grant  to  the  Marquis  of  Londonderry^  a  a  lease  of  a 

m  his  collieries  over  the  WardenUrw  and  w«y-le^ve  at 

a  certain  rent 

rms,  for  a  term  of  sixty-three  years,  from  for  sixty-three 
IS,  at  a  rent  of  400/.  a  year,  and  3/.  an  acre  \^^;^J^^^ 
s  of  the  estate  for  the  ground  damage  in  had  the  power 
oad.     And  "the  lessee  was  to  be  at  liberty  j^ng/xh^^bind 

the  end  of  any  year  of  the  term,  on  giving  and  rent  were 
,       ^.      „  sold  sepa- 

ls' notice."  ratel;r  hy 

auction  in 

vtXy  was  copyhold,  held  under  the  see  of  ^e^e  pur- 

1  license  to  demise  could  not  be  obtained  ^}}^^  ^^  '^^ 

different  per- 

period  than  twenty-one  years.  sons.    After 

some  time,  the 
purchaser  of 

called  the  Seaham  Railway,  was  accordingly  the  land  en-  - 

his  and  other  property,  but  no  lease  had  ^^Jangeme^ 

1  at  the  death  of  Htdton.  with  the 

lessee,  to  put 
an  end  to 

Hutlon  died,  and  a  suit  beinff  afterwards   the  lease, 

,         ,    .   .         .  i*  ,  .  1  ^^^  entered 

r  the  administration  of  his  estate,  a  lease  into  a  different 

to  the  Marquis   of  Londondemjy   under  j" j'^f^"^^^^^^^^^ 
of  the  Court,  for  the  term  of  twenty-one  right  of  the 
the  13th  of  Mai/  1823  ;  and  the  lease  con-   {JJe  reiTt!'  ""^ 

er  to  the  lessee  of  surrendering  his  lease  at   Held,  that 

r  ^i      ^  •   •       *      1        this  was  con- 

ly  one  year  of  the  term,  upon  giving  twelve  trarytoecjuity, 

ce  in  writing  to  the  persons  entitled  to  the  »"d  the  right 

lands  over  which  the  way-leave  extended,  chaser  of  tlic 

icited  the  agreement  for  a  lease  for  sixty-  ''^"^  ^^  ""^c 

and  though  it  contained  no  covenant  for  the  new  con* 

renewal  ^'^'•- 
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1847.         renewal  at  the  end  of  twenty-one  years,  so  as  to  c^^m- 
'^^^'^^^^      plete  the  sixty-three  years,  yet  there  appeared  to  I»^ve 
V.  been  no  waiver  of  the  right. 

The  Marquis 
of  London- 
derry. Mutton's  property   was  sold  by  auction  in  the  si^it. 

Lot  11,  consisting  of  the  Wardenlaw  farm,  was  pur- 
chased by  the  Defendant  Gregson ;  and  as  to  this  lot, 
the  particulars  of  sale  stated  as  follows :  —  "  The  pur- 
chaser of  this  lot  is  to  take  the  same  subject  to,  and  ^^i" 
be  entitled  to  the  benefit  of,  the  reservations  and  oo'V^^ 
nants  contained  in  the  lease  of  the  Seaham  Railway*  ^ 
far  as  the  same  relates  to  the  property  comprised  ^ 
this  lot,  or  to  the  tenants  or  occupiers  thereof;  bul  ^^^ 
vendors  reserve  for  sale^  hf  separate  hi,  the  rent  resert^^ 
for  xvay-leave  by  the  said  lease.** 

• 

Lot  12   was   purchased   by  the  Plaintiff,  and  vr^^ 

described  as  follows:  —  "Lot  12.    The  annual  sum  ^ 

182/.,  part  of  the  yearly  rent  of  400/.,  paid  by  tt*^ 

Marquis  of  Londonderry  for  way-leave,  for  the  produ^^® 

of  his  collieries,  over  the  Wardenlaw  farm,  lot  11,  at^^ 

part  of  the  Deanhouse  farm,  lot  7,  and  secured  by     ^ 

lease  granted  to  him  in  18S2,  for  a  term  of  twenty-o^^ 

years,  commencing  the  ISth  day  of  May  1823. 

lessee  has  a  power  of  determining  the  lease  at  the  e 

of  any  year  of  the  term,  on  giving  twelve  months'  noti 

and  in  the  said  lease  is  contained  a  recital  of  an  agr^ 

ment  for  (wo  further  terms  of  twenty-one  years  eac^ 

making  the  full  term  of  sixty -three  years." 

At  the  end  of  the  conditions  of  sale  there  was  a  no 
or  statement  as  follows  :  "  The  leases  of  the  way-leav 
referred  to  in  the  foregoing  particulars  will  be  produce 
and  may  be  inspected,  at  the  time  of  sale." 

The  Wardenlaw  farm  was  conveyed  to  the  Defend 
Gregson^  and  the   182/.  a  year  was  assigned   to  th 

Plainti 
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tffl^   for  the  residue  of  the  terra  of  twenty-one  1847. 

granted  by  the  lease,  "  and  also  during  the  said  ^^V^ 

irther  terms  of  twenty-one  years  mentioned  in  the  o. 

lease,  so  as  to  make  up  the  full  term  of  sixty-  ^f  London" 

years  contracted  for  by  the  articles  of  agreement,''  oaRar. 
be  assignment  was  made  subject  to  the  power  to 
larquis  to  determine  the  lease. 

le  lease  for  twenty-one  years  expired  on  the  1  Sth 
y  I844|  and  Gregson  obtained  a  license  to  demise 
e  Marquis  of  Londonderry  for  a  further  terut  of 
y-one  years.  On  the  2Srd  of  May  1844,  he  en- 
into  an  agreement  with  the  Marquis  of  London^ 
for  granting  **  a  renewed  lease  of  way-leave  "  over 
Vlardenkm  farm  for  sixty-three  years,  for  all  coals 
^er  mineral  produce,  by  whomsoever  and  out  of 
soever  collieries  wrought,  and  also  for  colliery  and 
)ur  materials,  and  for  goods,  merchandise,  and 
*al  traffic  including  passengers.  The  certain  rent 
ixed  at  252L  per  annum,  for  the  privilege  of  lead- 
260,000  chaldrons  of  coals  (53  cwt.  each),  and  a 
le  rent,  after  the  same  rate,  was  to  be  paid  for  all 
led,  exceeding  such  annual  quantity;  colliery  and 
our  materials,  goods,  merchandise,  and  general 
c  to  go  rent  free.  The  lessee  was  to  have  liberty 
irminate  tiie  lease  at  the  end  of  the  10th,  or  any 
sqaent  year  of  the  term,  on  giving  twelve  months' 
e.  The  existing  agreement,  dated  8th  May  1823, 
'ed  into  by  Hutton  for  granting  a  way-leave  to  the 
Marquis  over  the  lands  above  mentioned,  and  other 
}  for  a  term  of  sixty-three  years,  from  May  day 
!,  at  a  certain  rent  of  400^  for  the  whole  distance, 
to  be  terminated  either  by  surrender  or  notice, 
e  lessor  was  to  take  upon  himself  and  to  hold  the 
2  harmless  against  the  claims  of  the  parties  en- 
[,  by  purchase  from  the  trustees  of  or  otherwise 

under 
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184.7. 


Wood 

V. 

The  Marquis 
ot*  London* 

DKRRY. 


under  Button^  to  the  rent  made  payable  by  the  said 
agreement  of  the  8th  May  1828/' 

After  this  agreement,  Gregson  refused  to  pay  Wood 
any  portion  of  the  rent  reserved  for  the  way-leave,  on 
the  ground  that  this  was  a  new  agreement,  and  not  a  con* 
tinuance  of  the  old  one,  which  had  been  put  an  end  to. 
After  a  considerable  correspondence,  the  Plaintiff,  on 
the  9th  of  April  1846,  filed  this  bill,  insisting  on  his 
right  to  a  continuation  of  the  payment  to  him  of  the 
182/.  out  of  the  rent  now  received  from  the  Marquis  of 
Londonderry^  and  praying  a  declaration  of  his  right  to 
the  annual  sum  of  182/.,  for  the  remainder  of  the  sixty- 
three  years,  or  so  long  as  the  Marquis  should  use  the 
way-leave  over  the  property,  or  until  it  should  be  given 
up  and  duly  determined,  according  to  the  terms  of  the 
agreement  of  1823,  and  for  consequential  relieC 

After  the  filing  of  the  bill,  and  on  the  25th  of  Aprils 
the  solicitor  of  the  Marquis  of  Londonderry  gave  notice  Co 
the  Plaintiff  that  the  Marquis  had  entered  into  a  new 
agreement  with  Mr.  Gregson^  dated  the  23rd  of  Mt 
184'4>,  whereby  that  of  1823  had  been  superseded;  ai 
though  advised  that  it  was  unnecessary  to  give  him  notice 
yet,  by  way  of  precaution,  he  did  give  notice  that  suci 
agreement  had  determined  ;  and  that  if  it  could  not 
determined  without  notice  to  him,  then  he  thereby  gav 
notice,  that  the  same  should  determine,  at  the  earii 
period  thereafter,   thnt  the   Marquis  could  determii 
the  same* 


The  cause  now  came  on  for  hearing. 

Mr.  Tamer  and  Mr.  Toller  for  the  Plaintiff,  con- 
tended, that  the  new  arrangements  entiered  into  «fter 

the  expiration  of  the  lease,  were  but  a  seherae  and  con- 

irivaiice 
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triiirsince  to  deprive  the  PlaintifT  of  the  benefit  of  his  1847. 

pa« ar^rhase,  and  to  transfer  the  182^  from  the. Plaintiff,  ^^^^^^^ 

^MrlB^>  bad  paid  for  it,  to  the  Defendant,  who  had  bought  v. 


'hat  the  surrender  was  merely  pretended  and  colour- 
al:»1^^  for  the  road  had  never  been  given  up  by  the 
^^c^x-quis  of  Ldrndondemfy  who  continued  to  hold  it  under 
^Eb^  crigioal  agreement  of  182S.  And  as  to  the  notice^ 
^^4E&^  it  was  insufficient,  and  not  given  until  after  the 
if^s^itution  of  this  suit. 

'X^at  Gregson  having  purchased,  with  full  notice  of 

^"^     Plaintiflfs  rights,  and  expressly  subject  to  themi 

<^^^^slcl  not,  in  equity,  exercise  his  power  over  the  estate 

in    such  a  manner  as  to  defeat  the  Plaintiff's  right  to  the 

T^^^^t,   of  182/.  a  year,  and  acquire  it  himself;  for  if  he 

"^d  such  a  right  at  the  expiration  of  the  lease,  he  would 

^^'^^^  the  same  right  the  day  after  the  Plaintiff  had  paid 

^^Oo/.  for  the  purchase  of  the  rent  of  182/.    That  this 

^^^^•Id  be  manifestly   contrary   to   every   principle    of 

^^^itj,  as  the  Defen.dant  had,  in  consequence  of  the 

f^^^rvation  of  the  rent  of  182/.,  given  so  much  the 

for  the  estate. 


lat  the  Plaintiff,  had,  therefore,  an  equity  to  have 
'^  l^^nt  of  182/.  satisfied  out  of  the  rent  now  payable 
^   t.lie  Marquis  of  IjOndondeny  for  the  way-leave. 


r.  Moupell  and  Mr.  Faber  cmUrh^  for  the  Defendant 

^*^&soii.     The  Plaintiff  can  attach  no  equity  upon  the 

^^efits  reserved   by  the  agreement  of    1844.      He 

^^^ght  expressly  subject  to  the  right  of  the  lessee  to 

^x^nder  the  lease,  and  without  any  covenant  or  obli- 

^^^on  on  the  part  of  Gregson  to  renew  it  for  his  benefit. 

was  entitled  to  the  1 82/.  so  long  only  as  the  Mar- 

^OL.  X.  / 1  quis 
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1647.       quis  of  Londonderry  enjoyed  the  way-leave  under  tltme. 

agreement  of  1823.    That  has  been  put  an  end  to,  arB<I 

the  road  is  now  held  under  a  different  agreement,  vary-* 

'irfl^SiS^   ing  in  its  terms  from  that  of  1823,  and  not  limiting  the 

DKRBT.       leave  to  coal.     Again,  there  is  no  privity  of  contr&ot 

between  the  Plaintiff  and  Gregson. 

By  the  particulars  of  sale,  the  vendors  reserved  only 
••  the  rent  reserved  for  way-leave  by  the  said  lease  ;  ** 
therefore,  at  the  expiration  of  the  lease,  the  reservation 
expired. 

Mr.  Kinderdey  and  Mr.  C  HaU,  for  the  Marquis  of 
Londonderry^  took  no  part  in  the  discussion. 

Mr.  Turner  in  reply. 

Giddings  v.  Giddings  (a),  Lufkin  v.  Nunn  {b\  Doederr^- 
Potter  V.  Archer  {c\  Randall  v.  Russell  (d\  Hardman  ^^' 
Johnson  {e)  were  cited. 

The  Master  of  the  Rolls. 

It  seems  to  be  quite  certain,  that  Mr.  Gregson,  witt* 
his  eyes  open  to  all  the  difficulties  of  the  case,  and  witi^ 
the  determination  of  defeating,  if  possible,  any  intere^^ 
which  the  Plaintiff  may  have,  has  adopted  this  course  o' 
proceeding  at  all  risks,  and  with  clear  warning  of  tlm«^ 
consequences. 


The  only  question  is,  whether  he  has  a  right  to  d 

feat  the  Plaintiff's  rights,  for  his  own  purpose,  in  th«^ 

way  he  has  attempted.     Notwithstanding  the  nature  of 

the 

(a)  3  Russ.  241.  (d)  3  Mer.  190. 

(b)  II  Vei.  170.  (e)  3  Mer.  347. 

(c)  I  Bos.  ^  Pul.  SS\. 
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igreement  of  182S,  it  seems  to  me,  having  regard  to        1847* 

iituation  of  the  parties,  to  the  mode  in  which  the  pro- 

fr  was  disposed  of,  to  the  way  in  which  they  became 

led  to  it,  and  to  the  events  that  afterwards  took  place,    ^f  Lowoii- 

this  ought  to  be  considered  as  a  subsisting  right       pbrrt. 

he  whole  length  of  time  comprised  in  that  agree- 

t ;  and,  if  that  be  so,  then  the  question  is,  whether 

party  having  certain  lands  and  rights,  b  so  to  deal 

the  Marquis  of  Londonderryj  as  to  defeat  entirely 
"ij^t  of  the  other.  That  the  Defendant  intended  to 
9  if  he  could,  is  too  clear.    He  meant  to  take  advan- 

of  bis  position,  if  he  could,  to  oust  Mr.  Wood  from 
right  he  had,  and  to  procure  that  benefit  for  himself. 

fow  then  did  the  matter  stand  on  the  expiration  of 
case?  There  was  not  the  least  obligation  on  the 
of  the  lord  of  the  manor  to  grant  the  licences  on 
li  the  renewal  of  the  leases  altogether  depended, 
re  was  not  the  least  obligation  on  the  part  of  the 
quis  of  Londonderry  not  to  put  an  end  to  the  lease, 
bat  the  interests  of  the  Plaintiff  were  subject  to  be 
ely  defeated  by  a  lawful  act  or  the  lawful  exercise  of 
sr,  both  of  the  Bishop  of  Durham  and  the  Marquis 
andonderry ;  but,  subject  to  these  conditions,  these 
es  were  connected  in  the  way  that  has  been  stated. 
n,  the  Defendant,  seeking  for  his  own  profit  at  the 
Kise  of  the  PlaintifiT,  and  notwithstanding  the  con- 
ns of  his  own  purchase,  attempts  to  defeat  the 
^ment  of  1823,  by  entering  into  an  agreement  for 
very  purpose.     I  think  that  he  had  no  right  to 

cannot  go  the  length  of  saying  that  the  agreement 
1  not  be  put  an  end  to  without  carrying  into  effect 
Provision,  that  the  ground  should  be  restored  to  the 
inal  state;  for  that  was  a  covenant  entered  into  by  the 

i  2  lessee 
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V, 

The  Marquis 
of  London* 

DERRT* 
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lessee  for  the  benefit  of  the  landowner,  who  might  have 
waived  it  if  he  had  thought  fit. 

Here,  the  Defendant  Gregson^  availing  himself  of  his 
position  with  the  Marquis,  and  of  his  situation  as  owner 
of  the  land,  put  an  end  to  the  first  agreement  entirely 
for  his  own  benefit,  and  enters  into  this  new  agreement 
immediately  after.  He  took  his  chance ;  and  my  opi* 
nion  is,  that  he  has  not  been  successful,  and  that  he  is 
not  entitled  to  maintain  the  new  agreement  exclusively 
for  his  own  benefit.  He  has  attempted,  contrary  to 
equity  and  good  conscience,  to  abuse  his  power  as  pur- 
chaser of  the  land,  in  order  to  defeat  the  right  of  the 
Plaintifi"  in  respect  of  the  same  land,  in  a  manner  that 
this  Court  cannot  allow. 


There  must  be  a  decree  for  the  Plaintiff  witli  costs. 
The  words  in  which  the  declaration  is  to  be  framed  re- 
quire some  consideration. 


Abstract  op  Decree. 

Declare  PlaintifTs  right  to  the  182/.  did  not  determine  on  the  ex- 
piration of  tlie  term  of  twenty-one  years,  granted  by  the  lease  of 
1823;  but  that  on  the  expiration  thereof,  the  Plaintiff*  continued  to 
be  and  is  entitled  to  the  said  annual  sum,  during  such  term  (not 
exccedin;;  sixty-three  years  from  1823),  as  the  Marquis  of  Londo*' 
derry  has  and  shall  hold  the  said  way-leave  under  the  agreement  of 
1844. 


Direct  payment  accordingly,  with  costs. 
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184.7. 


HODGSON  V.  ESPINASSE.  j^  14, 

HE  testator  devised  and  bequeathed  his  real  and  A  testator 

personal  estate  to  trustees,  in  trust  to  lay  out  his  <^<^^^*^  ***' 

•^  ^  '  -^  estate  on  trust 

s-sonal  estate  in  the  purchase  of  freeholds,   and  to  for  his  chil- 

vey  the  whole  to  his  five  children  on  the  youngest  oJ^thgn,  ^i^ 


_       iDiDg  twenty-one,  and  he  empowered  his  trustees  to  a  bill  for  the 

1 1   his  real  estate,  if  they  should  think  fit.  ^^ "l,^  estate, 

against  the 

Imi  1839,  a  bill  was  filed  by   four  out  of  the  five  against  one 

miclren,  asainst  the  executors   and  trustees  and  the  z'f^\   '^^^, 

.  ...  hill  charged, 

r«^a:s^Aining  child,  for  the  administration  of  the  estate;  that/.G. al- 
l>  UB  ti     which  abated  by  the  marriage  of  two  of  the  co-  ^^ntiffiThad^ 

ntifis.  contracted 

to  sell  him 
the  testator's 
le  Plaintifis  thereupon  filed  a  bill  of  revivor  and  real  estate, 

^^T^plement,  and  for  the  first  time  made  the  Defendant  had  given 

^o^af^few  a  party  to  the  proceedings.     This  bill  stated  "®'»c«  ^  *j^® 
^v^  .  trustees  of  his 

t»^o    ^bove  circumstances,  and  that  the  executor  had,  by  claim  ;  but 

^^     xinswer,  stated,  "  that  the  only  real  esUtes  of  the  J^®  ^^'"h^* 

^^^d    testator  not  sold,  consisted  of  certain    messuages  they  had  not 

**^cl  lands  situate  at  Chelmsford,  and  East  Hanningjield,  ^Jf^eL"'"" 

I  ^^  t.lie  county  of  Essex"  mcnt  to  sell 

\  to  J,  G^  and 

^.  ^  that  if  they 

JThe  only  way  in  which  Godden  was  connected  with  had,  it  had 
^^^  matter  was  by  the  charging  part  of  the  bill,  which  gjnce  aban- 

^^a  as  follows  :  —  Aoticii  and 

waived  by 
I  n/.G. ;  and 

\  ••  Charge  that  the  Defendant,  Jo/m  Godden,  alleges  »' further 

'  »u  ,    .  '         Q  charged,  that 

^^t  the  PlaintiflTs,  or  some  of  them,  have  entered  into  J,  G.  had  not 

some  ?"y^hfgc,. 

interest  or 
claim  on  the 
^^   _    Held,  that  the  allegations  against  J,  G.  were  insufficient,  and  bi^  demurrer 
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some  agreement  with  him  for  the  sale  of  the  said  tes- 
tator's real  estates." 

^'  Charge  that  the  said  John  Godden,  by  his  solicitors, 
have  sent  three  several  notices  to  the  said  Defendants 
John  Espinasse  and  Charles  D.  Lewis  (the  trustees)  of 
some   alleged   charge  and   interests   in  the   said  real 
estates,  claimed  by  the  said  John  Godden ;  and  that  the 
solicitors  of  the  said  John  Godden  wrote  and  sent  a  letter 
to  the  said  last  named  Defendants,  dated  the  24tli  of 
October  I84i6,  which,  so  far  as  is  material,  is  as  follows; 
that  is  to  say  :  ^  We  beg  to  give  you  notice  not  to  joia 
in  the  conveyance  of  the  shares  of  Samuel  Knipe  and 
Maria  Louisa^  his  wife  (who  was  a  child  of  the  testator 
and  a  co-Plaintiff),  of  Ann  Hodgsoti  (another  child  and 
CO- Plaintiff),  or  of  Francis  Knipe  and  Elizabeth  his  wifie 
(another  child  and  a  Defendant),  under  the  will  of  th 
late  Charles  Hodgson  of  &c.,  as  these  persons  are  unde 
agreement  to  sell  to  Mr.  John  Godden^  who  has  <id 
vanced  certain  sums  of  money,  as  deposit  money,  in 
payment  of  the  purchase   money,  and   of  which  yoi 
have  previously  received  notice.'  " 


^'  Charge  that  they  have  not,  nor  hath  either  of  them^ 
entered  into  any  agreement  to  sell  their  shares  of  thc^ 
said  real  estates  to  the  said  John  Godden^  and  if  any"^ 
such  agreement  hath  ever  been  entered  into,  the  same  ^ 
hath  long  since  been  abandoned  and  waived  by  the  said 
John  Godden.^ 

^^  Charge  that  the  said  John  Godden  hath  not  now 
any  charge,  interest  or  claim  on  the  said  real  estates, 
or  any  part  thereof." 


The  bill  prayed,  that  the  said  suit  and  proceedings 
might  be  revived  and  stand  and  oe  in  the  same  plight 

and 
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Acxc:]  condition  as  the  same  were  at  the  time  of  the 

Ab£i.tement  thereof.     And  that  the  said  messuages  and 

lamr^^s  at  Chelmsford  and  East  Hanningfield  might  be 

disr^scted  to  be  sold,  and  the  proceeds  of  such  sale  might 

b^       paid  to  the  Plaintiffi;  and  the  Defendants  respect^ 

i'^^lji  in  the  shares  and  proportions  in  and  to  which 

might  be  respectively  entided  in  the  same. 


1847. 


Hodgson 

V. 
EsPOfAflgB. 


^o  this  bill  the  Defendant  Godden  demurred  for  want 
^^aity. 


[ 


r.  ffitre  and  Mr.  J.  T.  Wood^  in  support  of  the  de- 
fer, argued 

■'A^he  bill  alleges  that  Godden  has  no  interest,  and 
a.'t:  statement  being,  on  demurrer,  taken  to  be  true, 
tb^   mere  claim  of  an  interest  is  not  sufficient  (except 
bill  of  interpleader),  to  entitle  the  Plaintiffs  to  sus- 
the  suit  against  Godden.  {a)    The  claim  made  by 
£b^     Defendant's  letter,  stated  in  the  bill,  was  that  of 
^     purchaser  of  the  shares  from  some  of  the  PlaintiiTs, 
^l^o  had  paid  a  deposit  in  part  of  his  purchase  money, 
^^^€1  the  case  in  the  bill  was,  that  this  contract  (if  ever 
>>^3^e)  had  been   long  since  abandoned.      If  the  De- 
■ericlant  answers  the  bill,  he  must  either  admit  or  deny 
this  •  and,  in   either  case,  no   decree  could  be  made 
^S^inst  him  in  this  suit;  for  if  he  admit  it  (as  for  the 
P^^T[>08e  of  the  demurrer  he  must  do),    no  relief  is 
P^^yed  or  can  be  given  against  him;  and  if  the  De- 
fendant deny  it,  the  Court  cannot,  in  this  suit,  try  the 
^^Sht  to  specific  performance.     A  right  to  specific  per- 
tortini^iice  can  only  be  tried  on  a  bill,  either  by  a  vendor 
"^^  purchaser,  ofiering  to  perform  the  <:ontract,  or  in- 
^^entally,  in  a  suit,  to  have  a  contract  delivered  up  to 

be 

(a)  See  Tluwhe  v.  Flume^  isY.^C.  iExch.)  345. 
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1847. 


Hodgson 

V, 
ESPINASSB. 


be  cancelled ;  but  this  bill  seeks  neiiber  of  those  pur* 
poses. 

Supposing  the  Plaintifis'  title  to  be  injured  by  the 
claim  of  the  Defendant,  the  remedy  of  the  Plaintife  isai 
lav,  and  not  in  equity ;  an  unfounded  claim  by  a  third 
party  by  which  a  sale  of  an  estate  was  injured,  may  be 
a  foundation  for  the  action  of  slander  of  title,  but  is 
not  a  ground  for  proceeding  in  equity.  The  case  of  a 
party  claiming  to  be  a  purchaser,  must  be  distingabhed 
from  a  party  claiming  a  lien  or  charge,  by  way  of  mort- 
gage.  If  the  purchase  cannot  be  enforced  or  has  been 
abandoned,  the  party  has  no  lien  on  the  estate  for  his 
deposit,  nor  can  he  sue  in  equity  for  its  return ;  he  may 
proceed,  by  an  action  at  law,  to  recover  the  deposit; 
but  not  in  this  Court. 


If  it  be  right,  in  such  a  case,  to  bring  an  alleged 
mortgagee  before  the  Court,  even  if  his  claim,  under 
tlie  mortgage,  is  disputed,  it  would  not  follow,  that 
purchaser,  the  validity  of  whose  contract  is  dbpu 
may  also  be  made  a  party,  and  compelled,  as  a 
fendant,  to  contest  his  right  to  specific  performan 
against  some  of  the  Plaintiffs,  who  do  not  submit  t 
perform  the  contract,  even  if  established  against  them. 


They   referred  to  Le  Texier  v.   T^e  Margrccdne 
An$pach{a)j  Vetmon  v.  Vernon  (i),  Egremont  v.  CaweU(c, 
Flint  V.  Field  {d)j  Houghton  v.  Iteytiolds*(e) 


Mr.  Bigg  in  support  of  the  bill.     The  object  ofthS- 
demurrer  is  to  avoid  a  disclaimer;  but  there  are  allege - 

tiorm: 


(a)  15  Ves.  159. 

(b)  2  MtfL  4-  CV.  145. 
(r)  5  Beav,  620. 


{d)  2  Antt.  543. 
(<r)  2  Hate,  264. 
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tionsi  on  the  face  of  the  bill,  suiRcient  to  show  that  it 
would  be  impossible  for  the  Plaintiffs  to  obtain  the 
relief  they  are  entitled  to,  in  the  absence  of  the  De- 
fendant Godden.  The  bill  prays  for  a  sale  of  the  estate, 
in  ox^er  that  the  produce  may  be  divided ;  and  every  per- 
son interested  in  it,  must  be  a  party  to  the  suit,  whether 
entitled  directly  under  the  testator's  will,  or  by  assign- 
nnent  from  the  legatees.  No  trustee  would  be  justified 
in  acting  after  the  notice  set  out  in  the  bill,  {a) 


1847. 
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Tlie  charge  of  the  claim  is  sufficient.  In  DalUrn 
v**  Ha^er  (&)  the  bill  stated,  that  the  trustees  alleged 
that  the  mortgagee  was  interested ;  but  the  Plain- 
ts AT  charged  the  contrary;  but,  nevertheless,  he,  the 
n^ortgagee,  made  some  claim,  the  nature  of  which,  he 
ought  to  set  forth ;  this  was  held  sufficient  to  prevent 
^  clemnrrer  by  the  mortgagee*  The  same  case  is  an 
^t^thority  for  making  a  mortgagee  a  party. 


lif  r.  Hare  in  reply. 

The  Master  of  the  Rolls. 

I  think  that  in  strictness  the  allegations  are  insuffi- 
cient,  and,  therefore,  that  the  demurrer  must  be  al- 
lc>^ved;  but  I  shall  give  leave  to  amend,  and,  as  the 
ueomrrer  seems  to  me  frivolous,  I  give  no  costs. 


Co)  Solomon   v.  Solomon,   13 
'"'•■^iM,  516.;  FoUer  v.  Deacon, 
69. 


(b)  7  Beav.  313. 
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SANDERSON  v.  DOBSON. 


A  testator,       T^HE  testator,  Thomas  StapyUon^  by  his  will,  dated 

after  devising      -■-      igos,   after   "giving  and  devising"  a  freehold^ 

a  freehold  to        ,.,,,,  j  „         ,. 

two  and  their    which  he  had  contracted  to  sell,  to  his  two  trustees  a: 

heirs,  and  a 
leasehold  to 
two  others 
and  the  sur- 
vivor, her 
hdrs,  execu- 
tors, admini- 
strators, and 
assigns  for 
ever,  pro- 
ceeded :  — 
**  And  I  give 
all  the  rest  of 
my  household    the  rest  of  my  household  furniture,  books,  linen, 


their  heirs  and  assigns,  to  enable  them,  on  receipt  of 
purchase  money,  to  convey,  and  after  giving  a  leasehold 
to  his  sisters  Margery  StapyUon  and  Martha  Slajylk^^h 
and  the  survivor,  her  heirs^  executors,  administrator*^ 
and  assigns  "  absolutely  for  ever,"  expressed  himself 
follows :  —  "I  give  unto  my  said  sisters  my  sWv* 
hafted  knives  and  forks,  and  my  silver  table  spoors^? 
equally  to  be  divided  between  them.     And  I  give  ^U 


furniture, 
books,  linen, 
and  china, 
except  as 
hereinafter 
mentioned, 
goods,  chat- 
tels, ESTATE, 


china  (except  as  hereinafter  mentioned),  goods,  chot*^ 
tels,  estate  and  effects,  of  what  nature  or  kind  soev^  *"> 
and  wheresoever  the  same  shall  be  at  the  time  of  uTMy 
death,  unto  the  said  John  Eobson  and  Jonathan  Sleig^9 
their  exeaitorSj  administrators^  and  assigns^  in  trust, 

and  effects,  of  ^qq^  as   conveniently   may  be  to  sell  and  dispose 
what  nature  i  . 

or  kind  soever,  the  same,  and  to  apply  the  money  by  such  sale  arisinj 

eeer^heT^e  ^^^^^*^^  payment  of  my  debts  and  the  legacy  hereinnft^'  ^ 
shall  be,  at  the  mentioned,  and  to  pay  the  surplus,  if  any,  to  my  saE^ 
cease^unto  ^  sisters    Margery   Stapylton  and    Martha   StapyUon.       J 

give  and  bequeath  all  my  ready  money,  and  the  raone?^^ 
arising  by  the  sale  of  my  said  premises  at  Middkhar^ 
to  be  received  by  my  said  trustees,  securities  for  money ^ 
and  all  other  sums  or  sum  of  money  that  may  be  du^ 
and  owing  to  me  at  the  time  of  my  decease,  unto  1113^ 

sai^ 
his  ready 

money  and  various  chattels.  Held  by  the  Court  of  Exchequer,  that  the  woro 
^  estate  "  thus  circumstanced,  did  not  pass  real  estate ;  but  this  Court  not  bcin^ 
•adsfied,  directed  a  case  to  the  Common  Pleas. 


R.  and  S,, 
their  execu- 
tors, admini- 
strators, and 
assigns  in 
trust."    He 
afterwards 
specifically 
bequeathed 
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sisters  and  my  brother  Balph  Stajn/lioriy  of  Ley- 
aforesaid,  Esquire,  to  be  divided  equally  between 
9  share  and  share  alike,  thereout  to  pay  my  funeral 
nses.**  He  afterwards  made  various  specific  be* 
IS  of  household  furniture,  linen,  tea-things,  tea- 
35,  wearing  apparel,  and  small  pecuniary  legacies, 
le  appointed  Robsan  and  Sleigh  executors. 

le  testator  died  in  1808,  being,  at  the  date  of  his 
and  at  his  death,  seized  of  a  moiety  of  certain  free- 
i  at  Leybum  for  his  life,  with  contingent  remainders 
her  persons,  which  failed  ;  with  reversion  to  himself 
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case  was  directed  for  the  opinion  of  the  Court  of 
lequer,  whether,  under  the  above  will,  any  estate 
iterest  in  the  hereditaments  at  Leyhum  passed  to 
tm  and  Sleigh,  the  devisees  in  trust. 

1  the  Slst  of  May  1847,  the  Court  of  Exchequer 
that  no  estate  or  interest  passed,  and  certified 
-dingly.  (a) 

le  cause  now  came  on  upon  the  equity  reserved. 

r.  Hodgson  and  Mr.  F.  &  Williams^  for  the  Plain- 
isked  that  another  case  might  be  sent  for  the 
on  of  a  court  of  law.  They  argued  as  follows :  — 
real  estate  of  the  testator  passed  under  this  devise, 
rule  which  governs  this  case  was  laid  down  by  Lord 
Iwicke  in  TiUey  v.  Simpsoru  {b)  It  is  this :  —  that 
e  the  expression  ^^ estate"  is  used  in  connection 
other  words  applicable  to  personal  estate,  and  such 
•  words  are  sufficient,  without  the  aid  of  the  word 
ftte,"  to  pass  all  the  personal  estate,  then  the  word 

"  estate  " 

a)  1  IVeisby,  H,  4"  G.  141,  (fi)  2  Term  Rep.  659.  lu 


480 


CASES  IN  CHANCERY. 


1847. 


8ANDBB80N 

V. 

DOBSOK* 


^^ estate"  shall  pass  the  real  estate,  for  otherwise 
would  have  no  effect*  He  accordingly,  in  that 
under  a  devise  of  ^^  all  the  rest,  residue  of  the  test: 
tor*s  money,  goods,  chattels,  and  estate  whatsoeveK 
^considering  chattels  as  equivalent  to  personal  esiaJ 
and  as  passing  the  whole,)  held,  that  the  word  ^'  estate 
carried  the  real  estate.  That  was  afterwards  follows 
in  Jongsma  v.  Jongsma  (a),  where  the  testator  ga' 
^*  all  his  goods,  estates^  bonds,  debts,  to  be  sold.**  £ 
in  Doe  dent.  Evans  v.  Evaiis  (&),  where  the  words  wei 
'*  money,  securities  for  money,  goods,  chattels,  esUid 
and  effects  of  what  nature  or  kind  soever,  and  when 
soever  the  same  may  or  shall  be  at  the  time  of  rK 
decease."  Again,  in  Midland  Counties  JRailvoay  O^jq 
pany  v.  Oswin  (c),  a  bequest  of  money,  goods,  chattel 
estate,  and  effects  was  held  to  pass  real  estate. 


The  Court  of  Exchequer  rested  on  this  rule  of  la^ 
but  said,  that  the  words  were  insufficient  of  themselr^ 
to  pass  the  whole  personal  estate;  for,  by  the  subs^ 
quent  clause,  the  testator  disposed  of  an  important  p»i 
of  his  personal  property,  namely,  his  ready-money,  tli 
money  coming  to  him  for  the  sale  of  the  Middlehrt 
estate,  and  all  monies  due  to  him  at  his  death,  treatiri; 
all  these  as  something  which  he  had  not  given  by  the  pre 
vious  clause.  But  the  Court  disregarded  the  fact,  th^ 
all  these  matters  had  been  excepted  in  the  previou 
residuary  clause,  where  the  gift  is,  "  except  as  herein 
after  mentioned." 


The  word  "  estate "  is  sufficient  to  pass  the  fee ; 
Hogan  v.  Jackson  {d)  ;  and  the  onus  of  proving  tlic 
contrary   lies  on  the   other  side.     In    The   Mayor  of 

HamiUon 

(a)   1  Cox,  362.  Gah  v.  Gale,  2  Cox,  p.  138.  md 

{b)  9Ad,^E.7\0.  154. 

(c)  1  Colfyer,  74. ;   and    sec  (rf)  Cowpa-j  p.  306. 


DOBSON. 
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Hamilton  v.  Hodsdon(a)  it  was   held,   that  a  gift  of       1847» 

••all  the  remainder  of  my  estate*'  passed  a  remainder  in    sTndbrsqn 

fee  in  a  real  estate ;  and  Lord  Brougham  said,  that  the      ^  •. 

word  "  estate  "  would,  by  its  own  proper  force,  without 

proof,  aliunde^  of  an  intention  to  aid  the  construction^ 

carry  the  realty  as  well  as  the  personalty ;  and  that  it 

was  not  to  be  confined  and   restrained  to  personalty 

only,  unless  there  was  a  clear  intent  expressed  in  other 

parts  of  the  will  to  that  effect.     So,   in  Saumarez  v. 

Saumarez{b)j   Lord  Cottetihamt  after   referring  to  the 

cases,  thought,  that  where  the  words  in   a  residuary 

clause  were  suflScient  to  carry  the  property,  it  required 

^^nnething  plain  to  control  its  effect,  and  that  a  mere 

judicial  doubt  or  difficulty  was  insufficient*    There  is 

'^^^   such  intention  shewn  here;  and  the  omission  of 

^«  word  **  heirs  "  or  the  introduction  of  •*  executors,'* 

• 

^     insufficient  to  control   the  natural  meaning   of  the 
'^ord  "  estate.'*     William  v.  Thomas,  (c) 

]iif  r.  Malins  and  Mr.  Flemings  contrd.     The  certificate 

<)Mght  to  be  confirmed.     We  admit  that  real  estate  will 

pcu>M  under  the  word  ^^  esLite "  by  itself,  and  without 

▼cirds  of  limitation.    That  is  not  the  question ;  the  point 

is  t^his,  whether  that  expression  will  have  such  an  oper* 

ation,  when  collocated  with  a  number  of  other  words, 

descriptive  of  personalty  alone.     First,  this  expression  is 

found  in  the  middle  of  a  sentence,  amongst  other  words 

applicable  only  to  personal  estate,  as  ^*  household  fur- 

mture,  books,  &c.,  and  effects."     The  general  rule  is, 

'   lliat  a  word  so  situated  is  applicable  to  things  ejusdcm 

generis;  Bebb  v.  Penqyi'e,  (d)     Secondly;  the  words  of 

the  gift  and  the  words  of  limitation  are  applicable  to 

personalty ;  and  it  is  plain  that  the  testator  was  well 

aware 

(«)  Privy   Council,    16th    of  (c)  12  Eatt,  141. 

February  1847.  {d)  1 1  Ecut,  ICO. 

WiJJfy.^'CV.  331. 
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aware  of  the  difTerence.  Wheii  he  devises  a  freehold 
estate  in  a  former  part  of  his  will,  he  uses  the  word 
<<  devise,"  and  he  limits  it  to  his  trustees  '^  their  heirs 
and  assigns;"  but,  in  the  clause  in  question,  he  ^^ gives" 
the  property  and  limits  it  to  the  trustees,  <*  their  exe- 
cutors and  administrators."  Thirdly.  He  gives  the 
property  ^^  wheresoever  the  same  shall  be  at  the  tiixie 
of  his  decease:"  he  therefore  had  in  his  contemplation 
property  which  might  vary  in  its  locality  or  moveable 
or  personal  estate. 


Fourthly.     There  is  no  general  gift  of  all  of  the 
sonal  estate  if  you  strike  out  the  word  estate,  for  tbe 
exception  comes  before,  not  after  the  word  estate,  and 
is  not  confined  to  the  whole  sentence,  but  only  to  the 
words  ^^  household  furniture,  books,  linen,  and  china  9  " 
and   there  are   subsequent  gifts   of  money  and  other 
things  which   would   not   come  within  the  exception* 
In    Timewell    v.  Perkins  {a)    the    testator    devised     « 
certain   estate,  '^  and  all  other   the  rest,  residue,  and 
remainder  of  his  estate,   consisting   in  ready  money? 
plate,  jewels,  leases,  judgment,  mortgages,  or  in  aoj 
other  thing  whatsoever  or  wheresoever,**  it  was  held  that 
land  not  described   in  the    will   did  not  pass.     So  i^ 
Woollam  v.  Kervworthy  (&),  the  word   **  estate  "  was  re- 
stricted to  personal  property:  Hurrell  v.  HurreUich 
Doe  dem.  Spearing  v.  Buckner  {d\  Newland  v.  Maijort" 
banks  {e)j  Doe  dem.  Haw  v.  Earles  (g\  were  also  cited* 

Mr.  Hodgson^  in  reply. 

The  Master  of  the  Rolls  (stopping  the  reply)  said^ 
I  think  that  I  ought  not  to  trouble  you  further,  because? 

without 


(a)  2  Atk.  102. 

(b)  9  Ves.  137. 

(f)  5  Barfi,  ^  Aid.  18. 


(d)  6  Term  Rep.  610. 

(e)  5  Taunt.  268, 

(g)  15  Mee.  i  W.  451. 
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thout  expressing  any  opinion  upon  that  clause^  I  can- 
t  say  that  I  am  so  satisfied  with  the  certificate  as  to 
nk  it  my  duty  to  confirm  it. 

The  qu^estion  is  as  to  the  meaning  of  the  word 
sstate  "  in  the  particular  clause  of  this  will.  It  is  a 
lend  rule,  that  in  construing  a  will  you  must  look  to 
sry  part  of  it.  In  the  construction  of  a  particular 
use  you  can  indeed  derive  no  aid  from  clauses  wholly 
tinct  from  it  in  position  and  subject ;  but  assistance  is 
sn  obtained  from  the  general  scope  of  the  will,  and 
Qetimes  from  some  particular  clauses  not  immediately 
inected  with  the  clause  in  question. 

In  the  discussion  of  this  case  it  seems  to  have  been 
vght,  that,  if  the  words  of  the  clause,  independently 
the  word  ^  estate,"  are  sufficient  to  pass  all  the  per- 
lal  estate,  the  worct "  estate  '*  would  have  no  opera- 
3,  unless  it  be  held  to  apply  to  the  realty ;  and  that, 
atever  may  be  the  effect  in  law  of  the  other  words, 
!  testator  himself  has  shewn  that  he  intended  that  this 
>i]ld  not  pass  all  the  personal  estate,  for  he  has,  in  the 
^sequent  clause,  made  a  gift  of  a  very  important  part 
his  personal  estate,  namely,  his  ready  money,  &c. 
It  it  is  to  be  observed,  that  in  the  general  description 
which  the  word  "estate"  is  found,  there  was  this 
ception,  "  except  as  hereinafter  mentioned."  It  has 
ien  ably  argued  that  those  words  of  exception  can 
)ly  apply  to  a  small  portion  of  those  things  which 
ere  subsequently  given.  It  is  by  no  means  clear  what 
ae  effect  of  this  exception  may  be,  nor  what  effect  it 
'ould  have  produced  on  the  minds  of  the  Judges  of  the 
•^rt  of  Exchequer,  if  it  had  been  referred  to. 

Another  argument  offered  on  behalf  of  the  Plaintiff 
^^)  that,  in  order  to  restrict  the  meaning  of  the  word 

«  estate,'* 
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''estate/'  you  must  find  in  the  will  itself  that  it 
intended  to  extend  so  far  us  by  its  natural  in 
would. 

I  do  not  consider  it  is  necessary  for  me  to 
any  opinion  as  to  the  way  in  which  this  case  t 
ultimately  dealt  with.  It  is  only  necessary  foi 
say  I  do  not  feel  so  satisfied  with  the  certificate  t 
been  sent  me  as  to  think  that  I  ought  to  coi 
without  further  investigation. 

Let  the  case  be  sent  for  the  opinion  of  the  Ju 
the  Court  of  Common  Pleas. 


Jufy  29. 


A  motion  to 
dismiss  for 
want  of  pro- 
secution, made 
after  the  bank- 
ruptcy of  the 
Plaintiff*,  re- 
fused with 
cosis,  the 
proper  form 
of  motion 
being,  that  the 
assignees  do 
file  a  supple- 
mental bill 
within  a  given 
time,  and,  in 
default,  that 
the  bill  stand 
dismissed. 


ROBINSON  V.  NORTON. 

npHIS  was  a  motion  to  dismiss  the  bill  for  i 
"^    prosecution.     It  appeared  that  the  Plaintiff  I 
come  bankrupt  on  the  21st  of  Jannaty  lastf  of 
fact  the  Defendant  had  notice. 

Mr.  Bagshawe,  in  support  of  the  motion. 

Mr.  ElmsUy^  contra.  The  Defendant  has  c 
mistaken  his  course:  he  ought  not  to  liave  mc 
against  the  bankrupt  to  dismiss  the  bill,  but  agai 
assignees  that  the  bill  he  dismissed,  unless  thej 
supplemental  bill  within  a  given  time :  Sk 
HulleU.  (a) 


(a)  2  Sinu  ^  St.  496. ;  and 
see  Wheeler  v.  Malint,  4  Mad. 
171. ;  Porter  v.  Cqx,  5  Mad.  80.; 


Lord  Huntingtower  v.  / 
5  Beav.  380.;  and  ) 
Ward,  8  Bcav.  397. 
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The  Master  of  the  Rolls. 

I  think  tills  motion  irregular.     Tlie  Defendant  ought 
to  have  moved  in  the  usual  form,  that  the  assignees       Norton. 
file   a  supplemental  bill  to  set  tlie  suit  right*     I  must 
refuse  this  motion  with  costs. 


Tn  re  The  MERCHANT  TAILORS'  Company.  ^^'^  «• 


u .^  „„  ,„_, . ,. „. 

P^ny  of  the  Merchant  Tailors'  Company  was  taken  by  took  lands  for 

tk  ,  r     J  J    public  pur- 

^^^   corporation  of  London^   and  the  purchase-money   poHes.    The 


NDER  the  powers  contained  in  tlie  2  &  3  Vict.  Under  an  act 

••    /I       1        J  n  .     r  .u  of  parbament, 

c,  evil,  (local  and   personal},  a  part  ot  the  pro-  a  corporation 


^^  paid  into  Court,  and  invested  in  5,247/.  stock.  Jlowered  the 

Court  to 

Bv  the  act,  the  Court  is  empowered  to  order  "  the  ^^^^  ^t® 
•^  ^  ^       ^  ^  costs,  charges, 

'^^^sts,  charges,  and  expenses  ^  of  reinvesting  the  money  and  expenses 
'^  the  purchase  of  other  hereditaments,  "  together  with  {h/ com!*""^ 
"^e  necessary  costs,  charges,  and  expences  of  obtaining  pensation- 
*^  proper  orders,  and  of  all  other  proceedings  for  such  ^J  ^y  ^^e 

purpose,"  to  be  paid  by  the  corporation  of  the  city  of  corponation. 
f       ,      ,  ^  On  a  fourth 

^^^^^on.  (a)  application, 

to  re-invest 
On  the  12ih  of  Januarj/  1844,  a  sum  of  3111/.  part  amoiTntingto 

^f  the  5247/f  was  invested  in  the   purchase  of  some  63/.,  Held, 
p^  that  the  pro- 

"*^Operty.  ceeding  was 

not  so  vexa- 


y^ 


On  the  16ih  of  Jidi/  1844,  a  further  sum  of   925/.  j^tWe^'thc 

'M  in  like  manner  applied.  party  to  the 

costs. 

On  the  19th  of  December   1846,  a  further  sum  of 

^  loo/,  was  similarly  applied,  and  there  remained  a  sum 

^r  6S/.  in  Court. 

It 

(a)  Sect.  37. 

VouX.  Kk 
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In  re 

The 

Merchant 

Tailors' 

CompaDy. 


It  had  since  been  referred  to  the  Master  to  asoert 
whether  a  proposed  purchase  of  other  proper^, 
joining  that  belonging  to  the  company,  was  a  pro 
purchase  wherein  to  invest  the  63/.,  and  to  enqi 
whether  a  good  title  could  be  made.  The  Master 
ported  in  the  afiSrmative ;  and  a  petition  was  now  p 
sented  for  payment  of  the  63/.,  and  that  the  co 
charges,  and  expenses  might  be  taxed  and  paid  by 
corporation  of  London. 

Mr.  BaggaUayj  in  support  of  the  petition,  cited  . 
parte  the  Provost  Sfc.  of  Eton,  {a) 

Mr.  Randell  opposed  the  payment  of  costs,  arguii 
that  it  was  most  unreasonable  and  oppressive  to  put  i 
corporation  to  the  expense  of  four  applications,  wb 
one  would  have  been  sufficient ;  and  he  contended  tl 
it  was  a  grievous  hardship  on  the  Respondents, 
create  such  an  expense  respecting  so  small  a  sum  as  6 

The  Master  of  the  Rolls. 

The  act  of  parliament  has  enabled  the  corporati 
to  take  other  persons'  property,  whether  they  consi 
or  not,  upon  paying  them  a  compensation^  which 
party  has  the  option  of  investing  in  land,  at  the  expei 
of  the  corporation.  It  is  thought  right  to  make  th* 
who,  by  imperial  power,  take  the  property  of  oth 
without  their  consent,  pay  the  expenses  of  the 
investment  of  the  compensation  money.  The  qu 
tion  now  raised  is  not  new.  It  has  frequently  be 
urged  before  me,  that,  where  there  have  been  seve 
investments,  the  costs  ought  not  to  be  paid.  It  wot 
be  a  very  poor  compensation   for  the  property  tak 

awi 


(a)  3  HailuHii/  Cat.  271. 
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away,  if  the  party  were  obliged  to  bear  the  expense 
of  placing  it  out  again.  If  I  found  this  power  used, 
not  for  the  fair  legitimate  purpose  of  the  Petitioners, 
but  vexatiously  to  harass  the  other  parties,  I  should 
take  care  that  they  should  not  succeed  in  that  object* 

But  is  it  possible  to  lay  down  any  rule  ?  to  say,  that 
you  must  wait  until  you  find  one  convenient  purchase 
to  invest  the  whole  money,  or  that  any  particular  num- 
ber of  purchases  are  to  be  made;  that  one  or  two 
purchases  must  be  obtained,  which  will  exhaust  the 
whole  fund,  and  at  the  same  time  be  convenient  pur- 
chases for  the  persons  whose  land  has  been  taken  from 
them  ? 

I  will  grant  that  this  power  of  investment  at  the 
expense  of  others  may  be  vexatiously  used ;  but  when 
the  case  occurs,  it  will  be  corrected.  I  cannot  say, 
because  there  have  been  three  or  four  applications,  that, 
therefore,  the  proceeding  is  so  vexatious,  that  I  ought 
to  deprive  the  Petitioners  of  one  of  the  consolations 
given  them  by  the  act,  for  the  loss  of  their  property 
taken  from  them  against  their  will.  If  they  have  not 
improperly  contrived  to  leave  this  small  sum  in  Court,  I 
cannot  say  that  the  proceeding  is  vexatious,  and  de- 
prive them  of  their  costs. 

This  point  has  been  very  frequently  under  my  consi- 
deration, and  I  have  always  expressed  the  same  opinion. 
Show  a  case  of  vexation,  and  the  Court  will  exercj^e 
the  power  which  I  think  it  has  to  prevent  it. 
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July  31.  In  re  SLADDEN. 

Taxation  after  riiHE  Petitioner  had   mortgaged  some  property 
^S^l^^'  2,900/.,  and,  tlie  interest  being  in  arrear,  Sladdi 

proof  of  pres-    the  solicitor  of  the  mortgagee,  on  the  2nd  of  Jidy  18 
8ure,  and  on  .....  tt         r       i  • 

shewing  requn*e(l  immediate  payment,     rie  refused  to  give  a 

grounds  for       further  time,  and  on  the   11th  of  Ji//y  advertised  I 
thmlcing  that  r  i  %  %       r    m 

the  bill  would    mortgaged  property  tor  sale  on  the  5th  of  August  th 

be  consider-       „_„^ 
ably  reduced      "^^^* 
on  taxation. 

To  prevent  the  sale,  the  mortgagor  and  his  solicit:^  -^^f 

made  arrangements  for  paying  off  the  mortgage  on  l  ^B  ■  * 

18th  of  Jitly^  and  an  application  was  made  to  Slad^^^^ 

for  an  account  of  what  was  due,  and  his  bill  of  cost  ^^  » 

but  this  was  not  delivered  until  the  day  of  payment. 

On  the  ISlh,  the  mortgagor  being  ready  to  pay,  F :»  ■^ 
solicitor  sent  to  Sladden  for  an  account,  which  he  pr^^^"" 
mised  to  furnish  in  half  an  hour;  but  at  that  time,  ^  *^ 
wrote  to  saj',  "  that  it  would  be  full  an  hour  before  •  '^ 
could  get  the  bill  of  costs  copied,  and  the  account  ma^-'^ 
out." 


On  the  same  day  the  account  was  furnished,  togelh  ^^^ 
with  the  bill  of  costs,  amounting  to  124/.,  the  priiicij^^' 
part  of  which  was  for  abstracts  of  title,  made  in  aniic:^^'' 
pation  of  the  intended  sale. 

On  the  same  day,  the  mortgagor's  solicitor  sent  l^*^ 

clerk  to  pay,  with  directions  to  object  to  the  bill,  ami   ^^ 

request  that  it  might  stand   over,  and  not  to  pnytl»«? 

same  unless  he  was  compelled  by  the  threat  of  Sladi/^'^^ 

to 
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proceed  with  the  sale  unless  his  costs  were  paid.  1847. 
»e  mortgagor  and  the  solicitor's  clerk  accordingly  ^^^^"^ 
ended  to  pay  the  amount  due,  ^^when  they  objected  Sladden. 
tlie  large  amount  of  the  bill  of  costs,  and  more  par- 
tilarly  to  the  charges  therein  contained,  in  relation 
tie  abstracts  of  title,  and  requested  that  the  adjust- 
-nt  of  the  bill  might  be  allowed  to  stand  over,  ofTer- 
l  then  to  pay  the  amount  of  the  mortgage  money ; 
t,  Sladden  declined,  stating  that  the  mortgagee  would 
t  settle  at  all,  unless  the  costs  were  pnid;  and  he 
ded,  at  the  same  time,  that  he  did  not  want  to  settle 
K  matter.  Thereupon,  under  the  pressure  of  the 
rasion,  and  the  apprehension  of  incurring  further  ex- 
:ise  by  the  delay,  they  paid  Sladden  the  whole  of  his 
I9  together  with  the  principal  money  and  interest  due 
the  mortgages."    - 

A.  petition  was  presented  on  the  12th  of  July  iSi?, 
the  taxation  of  the  bill  of  costs,  which  specified 
tns  of  alleged  over-charge,  especially  the  charge  for 
^tracts,  and  it  was  alleged,  that  the  solicitor  had  already 
his  possession  a  considerable  portion  of  the  abstracts 
title  prepared  on  a  former  occasion. 

^r.  Goodcoe,  in  support  of  the  petition. 

I4r.  Speed  J  contra, 

Jn  re  Wells  (a)  was  cited. 

The  Master  of  the  Rolls. 

3  have  no  doubt  about  the  order  which  ought  to  be 
^de.     In  a  cas^e  of  this  kind,  where  a  party  applies 

within 

(a)  8  Beavan,  416. 
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1847«  within  twelve  months  to  have  a  paid  bill  taxed,  as  t 
^^^^^  Petitioner  has  done,  the  question  is,  whether  there  i 
Sladden.  sufficient  reasons  to  induce *lhe  Court  to  interfere.  1 
reasons  commonly  ^cted  on  are  these :  oppression  eitl 
directly  proved,  or  justly  to  be  inferred  from  the  st 
of  the  circumstances  under  which  the  payment  is  proi 
to  have  been  made ;  and  a  reasonable  belief  that  if 
bill  be  taxed  the  whole  of  the  charges  will  not 
allowed. 

I  can  have  no  doubt  that  there  was  oppression 
this  case.  I  say  nothing  as  to  the  pressure  before  1 
time  when  the  business  was  settled :  it  is  sufficient 
refer  to  what  took  place  on  the  18th  of  Ju/y. 

The  amount  of  the  bill  of  costs  was  found  objectic 
able,  and  the  solicitor  says  he  instructed  his  clerk 
object  to  it.  The  cierk  says,  the  objection  was  mac 
and  states  under  what  circumstances  the  bill  was  pa 
and  he  is  supported  by  the  other  testimony. 

Sladden  does  not  admit  that  anv  tlunir  more  was  stat 
than  an  objection  to  the  heavy  charges  ;  but  he  must 
mistaken.  Looking  at  this,  and  adverting  also  to  t 
situation  in  which  these  parties  were  placed,  to  all  tii 
has  passed,  as  the  urging  forward  the  sale,  and  the  refus 
to  stay  the  preparations  for  it,  I  think  there  is  eviden 
of  sufficient  pressure  to  induce  this  Court  to  interfere. 

The  bill  also  contains  charges  which  (without  savii 
they  will  be  disallowed)  I  think  there  are  sufficie 
grounds  for  thinking,  will  be  considerably  reduced, 
this   bill   be  subjected  to  taxation. 


Order  a  taxation  of  the 
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1847. 

1845. 
Feb.  10. 

FEISTEJ.  V.  KING'S  COLLEGE,  CAMBRIDGE.      ^^^' 

May  8. 

^T^HIS  bill  was  filed  by  Adolphus  Feistel  against  Kin^s       xix^Ifi 
*"     College,  Cambridge,  and  Lionel  BuUer,  a  Fellow  of      March  3, 
that   College,  praying]  that  it  might  be  declared,  that,        '^^ 
under  and  by  virtue  of  an  assignment  in  the  bill  men-  ment^^Se 
tioned,  the  Plaintiff  was  entitled  to  be  paid  the  income  emoluments' 
of  Mr.  BuUer^s  fellowship,  and  that  accounts  might  be  a  college  in 

^ken  of  what  was  due  to  the  Plaintiff  under  the  assim-  f^e  rniivereity 

°       18  valid  m 
™^nt,  and  of  what  was  due  to  Mr.  BuUer  in  respect  of  equity,  and 

*is  fellowship;  and  that  the  College  might  be  ordered  f^^^ 

pay  what  was  due  to  the  Plaintiff  on  his  security,  security  there- 

^**^    of  what  should  be  found  due   to  the   Defendant  dmden<faap^ 

^^ii^r  in  respect  of  his  fellowship.  portioned  to 

such  fellow, 
from  time  to 

Xhe  Defendant,  Mr.  Butler,  in  December  1842,  re-  time,  in  re- 
^  ,       spect  to  his 

H*iested  the  Plaintiff  to  lend  him  money  on  the  security  fellowship. 

^**the  income  of  his  fellowship,  and  the  Plaintiff  having  ^^^^X" 
^S^^ed  to  that,  an  indenture,  dated  the  28th  of  Decern^  tained  before 
^^^  1842,  was  executed,  between  Bvller  of  the  one  part  defendant 
***d  the  Plaintiff  of  the  other  part,  and  thereby,  in  con-  filed  his 

•  a  answer  but 

siaeration  of  300^  stated  to  be  lejnt  by  the  Plaintiff  to  delayed 

fi«<fler,  BuUer  granted  and  assimed  to  the  Plaintiff  the  moving  to 
•  ,       .  dissolve  until 

^QOome  and  emoluments  payable  to  him  in  respect  of  several 

^  fellowship,  to  have  and  receive  the  same  unto  the   months  after 
PI  .     .  .  replication, 

**aintiff  for    his  own  use ;    on  trust   to  re-assign  the  and  at  a 

same,  in  case  Buller  should  pay  the  Plaintiff  300/.  and  §j'e"evid'^nS 

Interest  on  the  SOth  of  June  then  next;  but  if  default  would  have 

*hould  be  made,  then  with  power  for  the  Plaintiff  to  li^hed^but  for 

^W  and  dispose  of  the  same  income  and  emoluments,  the  Defendant 

and  out  of  the  money  to  arise  from  the  sale,  and  out  of  tained  an 

^l^g  enlargement 
of  the  publica- 
tion.   The  motion  was,  on  that  ground,  refused. 
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King's 

College, 

Cambkidgk. 


the  income  until  the  same  should  be  sold,  to  pay  the  c 
of  the  sale ;  and  then  to  pay  and  retain  to  himself 
300^  and  interest,  or  so  much  thereof  as  should  rem 
due.      By  the  same  indenture.   Butter  appointed 
Plaintiff  to  receive  the  income  and  emoluments  of  t 
fellowship,    and   covenanted    to    pay    the    SOOl.  a 
interest,  and  agreed,  that,  notwithstanding  the   po 
to  sell,  the  Plaintiff  might  resort  to  his  right  and 
dies  as  a  mortgagee  by  way  of  foreclosure,  or  otherwt 
and  it  was  agreed,  that   the  security   should   not 
resorted  to,  so  long  as  the  interest  of  the  loan  ^m^ 
regularly  paid. 


Notice  of  the  indenture  was  given  to  the  College 
Januafy  1843,  and,  in  September  in  the  same  year, 
Btiller  having  neglected  to  pay  any  interest,  the  Pla 
tiff,  by  his  solicitor,  requested  the  College  not  to 
to  Mr.  Butler  the  income  of  his  fellowship,  but  to 
the  same  to  the  Plaintiff.   The  bill  was  filed  in  Naoem 
1844,  stating  that  the  College  and  the  Bursars  of  c 
College  refused  to  pay  anything  to  the  Plaintiff,  a 
that  the  whole  sum  intended  to  be  secured  by  the  i 
denture  remained  due  to  the  Plaintiff. 


On  the  10th  oi  February  1845, 


Mr.  Kinderstey  and  Mr.  Glasses  on    behalf  of  t^ 
Plaintiff,  moved  for  an  injunction  to  restrain  the 
lege  from  making  any  further  payments  to  the  Defen^^" 
ant  Builerj  on  account  of  his  fellowship. 


Mr.  Bullerj  the  principal  Defendant,  did  not  appea- 
and  was  stated  to  be  out  of  the  jurisdiction. 


Mr.  Turner  and   Mr.  T.  H.  Hall,  on  behalf  of  ll-»  ^ 
College,   stated,  that   there   would   be   a  difficulty  m^ 
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milking  the  order  as  against  the  College  ;  fur  after  the 
division  of  the  College  income  had  been  voted,  the 
College  ceased  to  have  any  controul  over  the  matter, 
an<3  the  payment  was  made  by  the  Bursars  of  the 
CTo  liege. 
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IM[r.  Kinderdey.     The  Bursars  are  members  of  the 
OoUege,  and  will  be  included  in  the  injunction. 

ZThe  'Master  nf  the  Rolls  ordered   the  motion  to 
stand  over,  the  Plaintiff  undertaking  to  make  the  Bursars 


The  Bursars  having  been  made  particsy  the  order 
made  without  opposition. 


18(5. 
March  5. 


In  D^ember,  1845,  the  Defendant  Buller  put  in  his 
answer,  and  thereby  admitted,  that  he  was  in  1842,  and 
^as  now,  a  fellow  of  the  College ;  that  the  Provost  and 
Fellows  of  die  College  were  entitled  to  some  definite 
And  proportionate  shares  of  the  income  arising  from  the 
property  of  the  College  and  otherwisie,  and  that  he,  as 
Fellow,  was  entitled  to  some  yearly  sums  of  money  and 
dividends,  payable  by  the  College  or  the  Bursars,  in  the 
proportions  in  the  answer  mentioned.      The  Defendant 
further,  in  his  answer,  set  forth  facts  and  allegations, 
from  which  he  desired  it  to  be  inferred,  that  he  was 
Proposed  upon  in  the  transaction,  which  ended  in  the 
iissigninent  of  the  income  of  his  fellowship,  and    that 
^  transaction  was  usurious  and  void  ;  and  he  submitted 
^W  the  income  and  dividends  of  his  fellowship,  or  his 
share  as  Fellow  of  the  income  or  property  of  the  Col- 
lege, 
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lege,  were  not  assignable ;  inasmuch,  as  he  said, 
assignment  would  defeat  the  intention  of  the  Found 
the  College,  and  render  the  Defendant  unable  to 
form  the  duties  devolving  upon  him  as  senior  Ft 
thereof  under  the  statutes,  and  that  such  assign 
would  be  contrary  to  the  principle  of  public  p< 
which  required  that  the  intention  of  the  Founds 
Donor  should  be  strictly  preserved  and  executed. 


The  Defendant,  having  filed  this  answer,  tod 
steps  to  dissolve  the  injunction,  and  the  Plainti 
February  1846,  filed  a  replication,  and  went  into 
dence  to  prove  his  case.  The  Defendant  Btdln 
tained  an  order  to  enlarge  publication,  and,  the  evid 
not  having  been  published. 


1846. 


Mr.  Tinney  and  Mr.  Doria  now  moved  to  disct 
the  order  oi  March  1845.  They  argued,  first,  tha 
profits  of  a  fellowship  could  not  be  assigned,  it  t 
an  office  having  duties  attached  to  it  which  could  ni 
performed  by  an  assignee.  Secondly,  they  relied  oi 
alleged  fraudulent  and  usurious  nature  of  the  transa< 
as  stated  in  the  answer.  The  arguments  and  authoi 
were  similar  to  those  afterwards  used  at  the  heai 
and  are  not  therefore  here  repeated. 


Mr.  Turner^  for  the  College,  took  no  part  in  the 
cussion. 


The  Master  of  the  Rolls. 

I  will  not  trouble  the  Plaintiff's  counsel  on  the 
point  argued.     The  case  conies  on  in  a  very  sing 
way.     The  order  was  made  in  March  1845,  when 
Bidler  was  said  to  be  resident  abroad.     He  retur 
to  England^  and,  instead  of  demurring  to  the  bill,  \ 


CASES  IN  CHANCERY-  495 

io  its  answer  in  December  last,   and  now,  when  the        1847. 
CMsc  ought  to  be  ripe  for  hearing,  he  makes  this  appli-     ^^^"^^^^ 
citioQ  on  his  answer,  before  any  evidence   has  been  v. 

liken  in  the  cause,  and  before  any  certain  information  ^^^^ 
cu  be  acquired.  I  am  told  that  a  case  of  Berkeley  v.  Cambridge. 
B^sCoUege^  which  is  similar  to  this,  occurred  in  1830; 
but  I  have  not  been  furnished  with  any  of  the  particulars 
of  it.  I  am  also  told,  that  it  is  important  to  look  at  th^ 
statutes  of  the  College,  yet  it  does  not  appear  that  even 
tbe  counsel  have  yet  examined  them. 

I  wish  it  to  be  understood  that  I  did  not,  at  the  time 
when  this  order  was  made,  decide  or  affect  to  decide,  the 
loiportant  question  raised  in  this  case.  Though  I  am 
oow  requested  to  decide  it,  I  do  not  think  it  right  to 
^prejis  any  opinion  on  the  question,  further  than  this, 
^ftC  the  matter  does  not  appear  so  clear,  that  I  ought 
^  take  it  for  granted,  that  the  Defendant  Buller  has  no 
power  of  assigning  the  profits  of  his  fellowship. 

I  consider  the  question  to  be  one  of  great  im- 
P^i'taiice,  not  only  to  the  College  and  the  individual 
'''^^nibers  of  the  College,  but  also  to  the  parties  having 
^^lings  with  persons  entitled  to  the  stipends  of  fellow- 
^'^ips.  The  argument  would  go  to  this :  that  a  Fellow 
^^y  raise  money  on  the  pretence  of  securing  it  on  his 
^■lowship,  representing  it  as  assignable,  and,  when  he 
^  obtained  the  money,  say  —  "  You  have  no  security 
^^  all,  for  my  income  is  not  assignable."  It  may  lead 
^  that  consequence. 

Ou  the  other  hand,  the  public  may  have  an  interest 
a  different   kind,    which    may  even   overweigh  the 
S^'eat  disadvantage  of  perniitting  a  Fellow  so  to  conduct 
^*niself. 

I  think 
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I  think  it  better  not  to  go  further  into  the  questm 
at  present,  but  to  leave  it  for   further  considerati 
There  is  a  great  deal  of  important  matter  which  has 
been  touched  upon  in  the  argument  to-day;  and 
whole  case  should  be  fully  discussed  when  the  ca 
comes  on  for  hearing.     At  present,  I  cannot  say  Llm 
there  may  not  be  a  valid   assignment  in  equity,  a^ic/, 
therefore,  I  cannot  on  the  first  point  of  the  arguirteoc 
for  the  Defendant  disturb  the  existing  order  for  pro. 
tecting  the  fund* 

I  will,  however,  hear  tlie  PlaintiflTon  the  second  point 
raised  by  the  answer,  namely,  on  the  alleged  fraud,  aod 
usury. 

Mr.  Kindersley  and  Mr.  6/^55^  for  the  Plaintiff.  The 
Defendant  put  in  his  answer  in  December  last,  and  ought 
at  once  to  have  applied  to  dissolve  the  injunction:  instead 
of  doing  so,  he  delays  making  any  application,  and  allows 
a  replication  to  be  filed  in  February^  the  cause  to  be 
at  issue,  and  witnesses  to  be  examined  before  he  makes 
any  application.  The  PlaintilTs  evidence  would  have 
been  published  had  it  not  been  for  the  order  to  enlnr|^ 
publication.  After  nil  these  laches  on  the  part  of  the 
Defendant,  he  ought  not  to  be  allowed  to  proceed  on  his 
answer  alone ;  nor  ought  the  Plaintiff  be  put  to  disprove 
the  answer ;  but  the  consideration  of  the  equity  should 
now  stand  over  to  the  hearing  of  the  cause,  (a) 

Mr.  Tinney  in  reply. 


The  Master  of  the  Rolls. 

As  this  case  is  now  circumstanced,  I  think  I  oufirbt 
not  to  interfere  with  the  order.     If  the  Defendant,  after 

filing 

{a)  See  Bam:U  v.  Mole  ;  1  Keai,  645. 
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filing  his  answer  in  December  last,  had  applied  in  the 
following  term  to  discharge  the  order,  it  would  have 
been  quite  the  ordinary  case,  and  if  it  had  then  appeared 
U|>on  the  answer  that  the  transaction  was  fraudulent  and 
usurious,  such  proper  order  would  have  been  made  as 
the  case  required.  But  here,  the  Defendant  having  had 
every  opportunity  of  moving,  makes  this  application 
after  replication  has  been  filed  and  the  cause  is  at  issue, 
and  after  each  party  has  undertaken  to  prove  his  case 
by  regular  evidence.  The  Plaintiff's  evidence  would 
now  have  been  published  and  been  available,  if  the 
Defendant  had  not,  for  his  own  convenience,  obtained 
an  enlargement  of  publication,  and  by  that  means  de- 
prived the  Plaintiff  of  his  proofs.  The  Plaintiff  not 
being  ready,  the  Defendant,  who  has  prevented  the 
Plaintiff  producing  his  proofs,  asks  me  to  decide  the 
case  upon  his  answer.  After  all  this  delay,  and  in  this 
situation  of  things,  I  cannot  do  so,  but  must  refuse  the 
motion. 


1847. 


Fbistbl 
ft, 

KlNG*S 
COLLSOB, 

Cambridqb. 


Let  the  costs  be  costs  in  the  cause. 


The  cause  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Glasse  for  the  Plaintiff. 


184.7. 

Feb,  26, 


The  principal  question  raised  in  this  cause  is  this : 
whether  the  Fellow  of  a  College,  after  assigning  the  emo- 
luments of  his  fellowship,  can  avoid  the  effect  of  his 
grant,  by  saying  that  the  subject  is  not  assignable.  As 
a  general  principle,  every  species  of  right  and  interest  in 
property  is  assignable  in  equity,  even  contingencies  and 
possibilities;  thus  in  Alexander  v.  The  Duke  of  Welling" 
ton  (^),  it  was  held,  that  prize  money  was  assignable  in 

equity 
(a)  8  Rutt.  4*  M.  35. 
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1847*         equity  before  any  interest  had  vested  in  the  captor      Vjy 
grant  from  the  Crown.     Then  on  what  ground  is  this 
be  a  case  of  exception  ?     There  are  no  public  duties 
perform,  which  make  it  inconsistent  with  public  poli 
to  permit  the  profits  to  be  aliened.     It  is  not  like 
cases  of  military  pay  or  of  offices  connected  with 
administration  of  justice,  or  the   maintenance  of   t 
dignity  of  the  Crown ;  nor  are  there  any  ecclesiastics/ 
duties  to  perform,  for  Colleges  are  lay  eleemosynary  corw 
porations  and  not  spiritual  foundations :  Matthews   v. 
Burdett{a\  Rex  v.  New  College^  Oxford,  {b)    Duties  there 
appear  none,  and  as  to  the  residence  which  it  is  saiJ 
may  be  required,  it  is  never  insisted  on,  and  therefore  a 
dispensation  may  be  presumed :  Qtieen^s  College  Case,  (c) 


The  case  of  Grenfell  v.  The  Dean  and  Canons  of 
Windsor  (d)  is  a  distinct  authority.  There,  a  Canon  of 
Windsor  granted  the  canonry  and  the  profits  &c.  to  the 
Plaintiffs,  to  secure  a  sum  of  money.  There  was  no 
cure  of  souls,  and  the  only  duties  were,  residence  within 
the  Castle,  and  attendance  in  the  Chapel,  twenty-one 
days  a  year.  The  Court  held,  that  the  security  was 
valid,  and  appointed  a  Receiver  of  the  profits. 

At  all  events,  the  charge  is  valid  to  the  extent  of  the 
arrears  in  hand  :  Spencer  v.  Cox^  {e) 

As  to  the  allegation  of  fraud  it  is  distinctly  disproved 
by  the  Defendant's  own  letters,  and  there  is  nothing  like 
usury  proved  in  this  case. 

Mr.  Tinney  and  Mr.  Doria^  for  the  Defendant  Mr. 

Buller. 

The 

{a)  2  Salk.  672.  (d)  2  Beavan,  544. 

(6)  2  Levinz,  14.  (e)  2  Anstrutker,  53a,  note. 

(c)  Jacobf  1. 


Ji 
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rbe  fellowship  of  a  College  in  the  Universities  is  of        1847. 
h  a  nature  that  it  cannot   be  assigned  ^or  pledged     ^^^^*^ 
I  security.    In  Berkeley  v.  King's  College  (a),  which  is  v. 

only  case  in  which  it  has  been  attempted  to  enforce      c?^![^ir 
h  a  security,  it  failed.     In  that  case  a  motion  for    Gambridgb. 
leceiver  of  the  profits  of  a  fellowship  and  for  an  in- 
cdon  was  refused  by  Sir  L.  SAadwellj  on  this  ground : 
t  the  nature   of   the  emoluments  did  not  appear. 
re»  it  is  shewn  from  the  statutes  of  the  College,  that 
Fellows  have  certain  duties  to  perform,  and  that 
dence  is  necessary  to  secure  the  full  amount  of  in- 
le.     These  duties  cannot  be  delegated  to  others,  and 
law  is,  that  if  you  cannot  assign  the  office  or  dele- 
s  the  duties  so  as  to  perform  them  by  deputy,  you 
not  assign  the  remuneration  or  profits  of  that  office. 
Oliver  v.  Emsonne  (b)  a  rent  was  granted  "  pro  bono 
tilio  sua  impetidendo,**  and  the  grantee  was  attainted 
treason,  the  Court  held  that  ^'  by  the  attainder  the 
t  was  not  forfeited  to  the  King,  because  it  was  inci- 
it  to  the  cause  for  which  it  was  given  (namely,  the 
>t  and  confidence  which  the  grantor  had  in  him  for 
advice.")    In  Mosely  v.-  Warbttrton  {c)  a  levari  facias 
led  to  the  Bishop  to  levy  a  debt  de  bonis  ecclesiasticis 
m  a   Fellow :  Lord  Holt  considered  that  this  could 
be  done,  ^^  for  the  profits  of  the  fellowship  are  but 
ual  dividends,  in  which,  before  division,  Warburton 
1  no  interest." 

[n  Barwick  v.  Reade  {d)  it  was  held,  that  the  full 
^  of  a  military  officer  could  not  be  assigned ;  and 
he  Court  intimated  a  very  clear  opinion,  that  such 
assignment  was  illegal,  it  being  contrary  to  the  policy 

of 

a)  Before  the  Vice-Chancel-         (b)  Dyer,  I.  b. 

of  England,  August  6.  1830,  (c)  1  Ld,  Raymond,  265. 

spotted.  (d)  1  H.  Blade.  627. 
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of  the  law,  that  n  stipend  given  to  one  man  for  fut 
services  should  be  transferred  to  another  who  co 
not  perform  them." 


Id 


In  Lidderdale  v.  The  Diike  of  Montrose  {a) ^  and 
Fiar/j/  v.  Odium  (&),  it  was  held,  that  the  half-pay  of 
officer  was  not  assignable,  on  the  ground  of  pub 
policy ;  it  being  granted  for  the  dignity  of  the  state,  a 
for  the  decent  support  of  those  persons  who  are  eng 
in  the  service  of  it.  The  Court,  in  the  latter  cose,  o 
served,  *^  it  might  as  well  be  contended,  that  the  saI  .va- 
ries of  the  Judges,  which  are  granted  to  support  iK  me 
dignity  of  the  state  and  the  administration  of  justi<^^ 
may  be  assigned." 


a 
n 
ic 


In  Davis  v.  The  Duke  of  Marlborough  (c).  Lord  Eld€^n 
was  of  opinion,  that  though  a  pension  for  past  services 
might  be  aliened,  yet  a  pension  for  the  supporting  (he 
grantee  in  the  performance  of  future  duties  was  inalien' 
able.    Comyns's  Digest,  (d) 

Test  this  case  by  the  instance  of  bankruptcy  or  insol- 
vency :  would  the  fellowship  or  the  profits  pass  to  llie 
assignees?  Clearly  not;  and  yet  it  is  argued  that 
they  would  pass  by  assignment  to  a  London  money 
lender.  The  assignee  could'not  perform  the  duties,  and) 
therefore,  could  not  entitle  himself  to  the  remuneration. 


1-' 


But  this  is  a  matter  in  which  the  public  is  interested. 
It  is  a  matter  of  public  importance  that  the  duties  of  a 
Fellow  of  a  recognised  University,  established  and  per- 
mitted to  exist  for  the  public  benefit  and  the  advance- 
ment 


(fl)  4  Term  Rep,  248. 
(b)  3  Tennn&p,  681. 
(r)  1  Swan.  p.  79.  and  9  Wd- 
ton,  C,  C.  130. 


(d)  •*  Officer;*    C.  a    toL  v. 
p.  193. 
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Qent  of  education,  should  be  properly  performed  by 
apable  persons,  and  the  case,  therefore,  conies  within 
principle  of  the  decided  cases* 


^gain,  the  whole  property  is  vested  in  the  College 
id  not  in  the  individual  Fellows ;  no  stranger  can  in- 
vfere  in  the  internal  arrangements  of  Colleges,  for  all 
sputes  ace  to  be  settled  by  the  Visitor:  Philips  v. 
M^(a);  and  the  affairs  of  the  College  are  not  by 
^fins  of  an  assignment  by  one  of  the  body  to  be 
'c>ught  within  the  administration  of  a  Court  of  Equity* 


1847. 


Teistel 

V. 
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College, 
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condly,  they  argued  that  fraud  and  oppression  had 
n  exercised  by  the  PlalntiiF,  and  that  the  transaction 
usurious.    On  this  2  &  3  Vict.  c.  37.,  Hodgkimon 
^i^yatt  (&),  Davis  v.  Hardacre  (c),  Coombe  v.  Miles  (r/), 
^^9-kcr  v.  Vansonwier  {e)  were  cited, 

Mr.  Turner  and  Mr.  T.  H.  Hally  for  the  College, 
Against  whom  no  relief  was  asked,  submitted  to  any 
^Tder  the  Court  might  make,  but  asked  to  be  dismissed 
^ith  costs. 

Mr.  Kindersley^  in  reply.  The  facts  of  the  case  of 
Berkeley  v.  King*s  College  have  not  been  stated ;  and  it 
Joes  not  appear  on  what  grounds  the  interlocutory  ap- 
plication was  refused. 

The  authorities  as  to  the  transfer  of  an  Office  do  not 
ipply.     The  Plaintiff  does  not  pretend  that  the  Office 
IS  assignable;   nor   docs   he   seek   to  interfere,  in  any 
piray,  with  the  internal  regulations,  management  or  ac- 
counts 


(a)  2  Term  Rep.  346. 
(6)  4  Q.  B.  Rep.  749. ;  and 
)  Beav,  566. 

Vol.  X.  LI 


(c)  2  Cavip.  375. 
\d)  2  Camp.  553. 
(e)  1  B.  C.  C.  149. 
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1847*        counts  of  the  College.  All  he  claims  is  this :  —  to  h^m,t 
^^^^^"'^     his  lien  made  effectual  out  of  any  money  belonging^  tt 
V,  Mr.  BuUer  in  the  hands  of  the  Bursars.     The  opial^Q 

C^LLBOB  i    ^^P'^^ssed  in  Moseley  v.  Warburton  was  extra  judicia/^ 
CAifBBmGB.   and  no  decision  was  made,  and  not  even  ^^  a  positire 
opinion"  expressed.     It  was  a  case  of  an  attempted 
levari  Jacias  upon  the  bona  ecclesiastica  of  the  Defend- 
ant, who  was  not  dericus  beneficiatus. 

The  Master  of  the  Rolls. 

Out  of  respect  to  the  argument  which  I  have  beard, 
and  what  I  conceive  to  be  the  great  importance  of  the 
point  which  is  raised  here  with  regard  to  the  Colleges 
in  both  Universities,  I  shall  certainly  not  give  my 
opinion  on  the  main  points,  without  first  looking  into 
the  cases ;  not  however  that  I  can  say,  I  have  any  con- 
siderable doubt  on  the  application  of  the  law  to  the 
present  case. 

This  case  occasions  me  very  great  regret,  and  is  cal- 
culated to  do  a  serious  injury  to  some  of  the  parties 
concerned.     The  Defendant,  in  the  year  1842,  being 
pressed   for  money,  and  being,   as   has  been  alleged 
by  his  counsel,  in  a  state  of  the  greatest  distress  (though 
that  does  not  appear  by   the  evidence  further  than  it 
appears  that  he  was  in  want  of  money),  obtained  money 
from  the  Plaintiff  under  circumstances  certainly  deserv- 
ing of  observation.     He  obtained  in  money  90L  16&  4d.) 
of  which  56Li  for  any  thing  that  appears  to  the  con- 
trary, was  paid  to  the  very  person  who  was  pressing  him. 
The  sum  of  5/.  at  one  time  and  2dU  I65.  ^d.  at  an^ 
other  time  was  paid  to  this  gentleman  himself,  and  these 
three  sums  make  up  the  90/.  \6s.  W.*     Besides  this,  the 
costs  and  stamps  of  an  assurance  were  22/.,  and  the 
costs  of  the  security  S6/.  1 7^.  6d.  and  65.  2d*j  making 

together 
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together  150/.  He  agreed  to  take  goods  from  the 
Plaintifi^  a  wiue  merchant,  in  wine  and  brandy,  to  the 
amount  of  150/.;  and  these  two  sums  of  150/.  and 
150/.,  amounting  together  to  300/.,  were  to  be  the  sub- 
ject of  the  security. 


1847. 
Feistbl 

V, 

King's 
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This  gentleman  having  entered  into  this  transaction, 
and  given  as  security  bills  of  exchange,  policies,  an  in- 
surance, and  an  assignment  of  his  fellowship,  did  not 
pay  the  debt  which  he  had  contracted.  Being  called 
upon  in  this  Court  for  payment,  the  defence  which  he 
raises  is,  in  the  first  place,  that  he  was  taken  by  sur- 
prise, defrauded,  and  tricked  into  giving  securities  which 
he  never  intended  beforehand  to  give,  and  that  he 
was  induced  to  give  them  by  surprise.  To  circum- 
stances of  that  sort  he  has  positively  pledged  his  oath 
in  hb  answer ;  but  it  appears  beyond  all  doubt,  both 
by  testimony  and  by  letters  in  his  own  hand,  that  the 
statement  so  made  in  his  answer  is  not  true.  Consi- 
dering what  this  gentleman  is,  and  with  whom  he  is 
connected  in  office,  can  any  thing  be  more  lamentable  ? 
These  things  cannot  be  passed  over.  He  was  not 
surprised,  though  he  may  have  been  pressed  by  his 
own  necessities.  Observations  have  been  made  on 
the  tricks  of  money  lenders;  but  it  also  appears  that 
there  are  tricks  of  money  borrowers  which  are  as 
much  to  be  guarded  against.  I  am  of  opinion  that  it 
does  not  appear  by  any  evidence  whatever  that  can  be 
relied  on,  that  this  gentleman  was  surprised  in  the 
transaction.  He  entered  into  it  with  his  eyes  open,  he 
pressed  for  it,  he  was  fully  aware  of  the  nature  of  the 
transaction,  and  he  himself  went  with  his  friend  for  the 
purpose  of  ascertaining  the  value  of  the  goods  which  he 
took  as  part  of  the  consideration.  I  am,  therefore,  of 
opinion  that  the  transaction  cannot  be  set  aside  on  the 
ground  of  fraud  and  surprise. 

LI  2  It 
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It  is  also  to  be  borne  in  mind,  that  the  Defendant 
does  not  come  forward  as  a  person  desiring  relief  oi^ 
V.  equitable  terms.     He  does  not  say,  "  I  have  been  op>— 

College*     P^'essed  and  injured,  but  I  am  willing  to  pay  what  i» 
Cambriogb*   just;"  but  he  comes  here  offering  nothing,  and  desiring 
to  pay  nothing. 

The  next  defence  is  this,  that  the  transaction  wa^ 
usurious,  ^and  that  the  security  given  was  a  securit3r 
so  connected  with  land,  as  not  to  be  within  the  ejc— 
ception  of  the  statute;  and  a  case  is  cited  for  that  pro- 
position. I  think,  however,  that  this  is  an  objectioi^ 
which  cannot  prevail  on  this  occasion  and  in  this  course? 
of  proceeding* 

Then  comes  the  most  important  part  of  this  case  « 
and,  with  the  exception  of  what  is  alleged  in  the  answer^ 
I  must   say   the   most   unfortunate   part  of  this  case-- 
Finding  difficulties    in    raising  money,    the   Defendant; 
offered  the  security  of  his  fellowship,  or  the  profits  (>» 
his  fellowship.     "  Lend  me  this  money,"  he  says,  "yoU 
will   be  safe.*'     He  authorised  a  communication  to  b^ 
made  with  persons  in  the  College  from  whom  it  wa^ 
supposed  information  on  the  subject  might  be  obtained* 
he  availed  himself  of  it  to  get  the  money  on  this  secu- 
rity, and  having  obtained  such  money  as  he  could,  and 
used  his  fellowship  as  the  inducement,  and  given  ita5 
a  pretended  security,  he  says,  "  What  I  have  done,  i5 
worth  nothing  at  all :  I  set  you  at  defiance  ;'*  and  this  i$ 
the  transaction  brought  forward  in  a  court  of  equity  at 
this  day.     If  it  be  the  law,  he  nmst  have  the  benefit  of 
it ;  but  do  not  let  us  mistake  the  natui-e  of  this  trans- 
action.    "  There  is  my  fellowship,  give  me  the  money, 
I   will  give  you  the  security.      Now    I    have  got  ih^ 
money,  the  security  is  not  worth  a  straw." 

The 
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be  security  is  said  to  be  invalid,  first,  by  reason 
le  uncertainty  of  the  subject  of  the  assignment. 
Hiys,  *^  I  do  not  know  how  much  I  am  to  receive 
year,   and   how  much  another  year ;  there  might 
'anted,  for  the  purposes  of  the  College,  one  sum 
le  time  and  another  sum  nt  anothier  time,  and  it 
erefore  so    uncertain,  that  it   cannot  be  the  sub- 
Df  an  assignment."     Tiie  next  objection  is,  that  it 
ntrary  to  the  policy  of  the  law.     *^  I  am  in  the 
Jon  of  a  Fellow  of  this  College"  (which  College, 
inot  help  saying,  has,  on  this  unfortunate  occasion, 
acted  itself  in  a  manner  worthy  of  its  high  cha- 
r  and  of  the  eminent  persons  belonging  to  it).     *^  I 
a  duty  to  perform  to  the  College;  I  am  to  support 
[f,  and  do  what  is  fit  for  the  dignity  of  the  College 
the   decency   of  appearance;"  and  therefore,  he 
is,  he  may  go  abroad  soliciting  persons  to  lend  him 
y  on  security  of  his  fellowship,  and  when  he  has 
Qed  it,  say,  ^'  the  security  is  good  for  nothing,  go 
i  your  business,  you  have  no  claim  whatever  on 
If  the  Fellow  of  a  College,  receiving  his  stipend 
r  such  circumstances  as  are  detailed  in  this  case, 
titled  to  hold  his  income  free  from  all  claim  of 
ors,  and  free  from  all  assignments  or  pledges  he 
nake  of  it,  it  is  most  important  that  it  should  be 
ally  known,  in  order  that  persons  who  are  dealing 
gentlemen  of  this  description,  offering  a  security 
eir  fellowships,  may  know  the  value  of  it.     But 
oint  itself  I  mean  to  reserve. 


1847. 


Feistel 

Kings 

College, 

Cambridge. 


ain  it  is  said,  that  it  is  directly  contrary  to  the 
es.  No  doubt  the  statutes  assume,  that  every 
V  of  the  College  will  conduct  himself  in  the 
with  honesty  and  propriety ;  that  his  conduct 
iharacter  will  be  such  as  to  reflect  honour  and 
y  on  the  foundation  to  which  he  belongs ;  and,  so 
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far  as  any  of  the  proceedings  which  have  been  detailed 
on  the  present  occasion  are  contrary  to  that  assumption, 
they  are  no  doubt  in  violation  of  the  rules  of  the  Col- 
lege ;  but  are  they  so  far  a  violation  of  the  rules  of  the 
College,  that  the  purpose  attempted  to  be  answered 
here  is  to  prevail  ? 


The  next  and  the  last  {K)int  relates  to  the  visitatorial 
authority.  It  is  said,  that  although  it  may  be  verj 
proper  to  give  effect  to  this  assignment,  yet  it  ought  not 
to  be  made  available  in  a  court  of  equity,  because  it 
cannot  be  made  available  without  interfering  with  the 
arrangement  and  discipline  of  the  Collie,  and  that 
this  is  a  matter  within  the  visitatorial  and  not  equitable 
jurisdiction. 

I  will  take  this  point  into  consideration ;  but  the  ques- 
tion does  not  seem  to  relate  to  any  thing  but  what  may, 
from  time  to  time,  be  apportioned  to  the  Defendant  as 
his  share  of  the  revenues. 


Maif  6  The  Master  of  the  Rolls. 

I  before  stated  my  opinion,  that  the  evidence  in  this 
case  does  not  establish  any  such  case  of  fraud  aud  im- 
position as  is  alleged  by  Mr.  Bidler  in  his  answer,  and 
that  the  indenture  of  December  1842  cannot  be  ini" 
peached  on  the  ground  of  usury.  I  am  also  of  opinion, 
that  there  is  nothing  in  the  nature  of  the  income  which 
a  Fellow  of  this  College  is  entitled  to,  from  which  it  can 
be  inferred,  that  his  income  and  emoluments  are  not  as- 
signable in  equity,  by  reason  of  the  uncertain  amount  or 
otherwise.  The  cases  of  assignment  at  law,  which  vere 
cited  in  the  argument,  are  not  applicable. 


The 
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The  question  which  remains  is,  whether  there  are  any 
uch  duties  annexed  to  the  situation,  or  Office  as  it  was 
ailed,  of  a  Fellow,  as  to  make  the  assignment  of  the 
Doome  contrary  to  public  policy.  The  assignment  may 
te  contrary  to  the  implied  intention  of  the  Founder  of  the 
!])oIIege,  contrary  to  the  spirit  of  the  statutes,  which  are 
he  exponents  of  the  intention  of  the  Founder,  and  may, 
herefore,  expose  the  assignor  to  consequences  very  un- 
ileasant  to  himself,  and  very  injurious  to  those  who  have 
lealt  with  him  on  the  faith  of  his  assignment,  it  may  be 
I  violation  of  duty  to  the  College,  and  very  reprehen- 
ible,  without  being,  for  that  reason,  void  as  contrary  to 
mblic  policy.  The  advantages  to  the  Fellow  which  are 
nnexed  to  the  fellowship  are  very  great,  and  when  well 
ised  by  a  studious  and  well  conducted  Fellow,  may 
ecure  to  himself  the  means  of  acquiring  independence, 
nd  to  the  world  some  fruits  of  his  useful  pursuits  and  dis- 
inction  in  life.  But  the  easy  duties  which  are  annexed 
J  it,  are  duties  intended  for  the  purposes  and  benefit  of 
be  College,  and  not  for  the  public,  otherwise  than  in  a 
econdary  and  remote  sense,  as  it  is  for  the  benefit  of 
ociety  that  all  lawful  contracts  are  duly  executed.  The 
•*ellow  of  a  College  may  be  summoned  to  attend ;  if  he 
ttends  he  may  vote  in  the  election  of  Officers,  assist  in 
^hat  the  Defendant  is  pleased  to  call,  the  due  admini- 
tration  of  justice  between  the  Fellows,  and  in  carrying 
3to  due  effect  the  statutes.  But  the  Defendant  admits, 
bat  the  Office,  situation,  or  post  of  a  senior  Fellow  now 
eld  by  him  is  not  an  Office  in  any  way  connected  with 
be  administration  of  justice,  or  an  ecclesiastical  office  of 
ny  nature  or  character,  and  that  there  is  not  any  cure 
f  souls  attached  thereto,  and  he  not  only  denies  that 
bere  is  any  provision  in  the  statutes,  rules,  or  regula- 
ions  of  the  College  which  renders  it  incumbent  on  him 
^  be  resident  in  the  College,  but  admits  that  if  there  be 
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auy  such  rule,  it  hns  long  ceased  to  be  or  be  consider 
binding  on  the  Fellows* 


There  is  nothing  in  this  case  which  appears  to  me,  i 
any  degree,  to  resemble  any  of  the  cases  in  which 
signnrieuts  of  income  have  been  held  void  on  the  groun 
of  public  policy.  The  College  may  deal  as  the  la 
allows  them  with  a  Fellow  who  has  assigned  his  fellow 
ship ;  but  I '  am  at  a  loss  to  conjecture,  what  speci 
interest  die  public  can  have  in  the  questioti  whetbe 
Mr,  Bitller  does  or  does  not  continue  to  be  a  Fellow  :- 
does  or  does  not  hold  himself  in  readiness  to  perfor 
such  slight  duties  as  are  annexed  to  the  benefits  he  w 
intended  to  enjoy. 

I  do  not  think  that  the  public  is  at  all  concerned  i 
the  question,  whether  Mr.  Btdler  continues  to  be  a  Fe 
low  or  not,  whether  the  fellowship  now  occupied  by  hi 
shall,  at  any  time  hereafter,  be  occupied  by  him  or  an 
other  person ;  and  I  do  not  propose  to  interfere  in  an 
way  with  the  internal  arrangements  of  the  College,  wit 
their  authority  over  individual  Fellows,  or  with  the  divu 
dends  they  may  hereafter  apportion  in  respect  of  an 
fellowship.  I  have  to  consider  only  the  dividend 
which  they  now  have  or  hereafter  may  apportion  l< 
Mr.  DttUcr. 


It  ajipears  to  me,  that  he  has  effectually  assigned  such 
dividends  as  may  be  apportioned  to  him,  and  that  there 
is  no  sufficient  reason  to  induce  this  Court  to  abstain 
from  giving  effect  to  such  assignment,  and  therefore  I 
niust  order,  that,  for  the  purpose  of  paying  what  is  due 
to  the  Plaintiff',  the  sums  of  money  which  have  akeady 
been  or  may  hereafter  be  apportioned  to  Mr.  Bulleri^ 
respect  of  his  fellowship,  shall  be  applied  in  or  towards 

satisfaction 
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isfaction  of  the  Plaintiff's  demand;  and  the  necessary        1847. 

ounts  must  be  taken,  ^^^^^ 

Fkistel 

V. 

[  do  not  mean  to  direct  any  account  of  the  income  r^u  ^g^e 
1  emoluments  of  the  College,  but  only  an  account  of  Cambkidge. 
•  sums  of  money  which  have  now  or  hereafter  may 
l>y  the  College  appropriated  or  apportioned  to  Mr. 
'Jl^r;  and  I  will  either  appoint  a  Receiver  of  such  sums 
iTiay  be  hereafter  appropriated,  or  adopt  any  other 
cle  of  securing  the  Plaintiff*'s  interest  which  may  be 
i*^  satisfactory  to  the  College. 


TATNALL  v.   TATNALL.  ^v^v.^ 

^  I-IE   testator,   after   making  certain   bequests,  ex-  A  testator 

pressed  himself  as  follows  :  —  "  I  give  the  interest  ^^x  of  Ws 

■t^i-iing  from  all  the  rest  of  my  property,  in  possession,  residuary 

^^xinder,  and  reversion,  to  my  mother  during  her  life,  mother  for  * 

***^ards  one  half  of  the  interest  to  my  brother,  and  li^e,  and  after- 

•^  wards  one  half 

^    naif  of  the  interest  to  my  sister.     Upon  the  death  of  the  interest 

my  sister,  the  capital  to  go  to  her  children,  if  she  and^ineTa^f' 
'^^'e  any,  and  if  not,  to  my  brother;  upon  the  death  of  to  his  sister. 

^^y  brother,  the  capital  to  go  to  his  children."  death  of  the 

sister,  the 

The  brother  hiul   two  children  ;  and,   in  November  g©  to  her  chil- 

1846,  the  sister  died  without  issue.     The  question  was,   ^renif  any, 

and  if  not,  to 
whether  the  share  of  the  sister  passed  to  the  brother  his  brother. 

Bbsolutely,  or,  as   "capital,"  to  him  for  life,  with  re-  J^a^hofhig 

mainder  to  his  children.  brother  the 

capital  was  to 
go  to  his  chil- 
Mr.    ^ren.     The 
sister  died 

I'ithout  children.    Held,  that  the  children  of  the  brother  took  no  interest  in  her 

I'.oiety. 
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Mr*  Malins  contended  that  the  word  "capital"  m 
merely  the  respective  shares  of  the  brother  and  siste 
and  that  the  brother,  in  the  event  which  had  happen 
took  his  sister's  moiety  absolutely* 

Mr.  Phillips^  contra^  contended,  that  the  word  "capil 
tal  **  meant  the  whole  residue,  and  that  the  brother 
entitled  for  life  only  to  the  sister's  share;  otherwise 
there  would  be  an  intestacy  if  the  brother  had  die 
without  children  in  the  testator's  life. 


Mr.  Poole  for  the  executors. 


The  Master  of  the  Rolls. 

It  is  not  very  difficult  to  see  what  was  the  intended 
of  the  testator.     He  gives  the  interest  of  the  whole  C: 
his  mother  for  life,  and  afterwards  half  the  interest  C 
his  brother,  and  half  to  his  sister.     Upon  the  death 
the  sister  the  capital  (that  is,  the  capital  from  whic 
her  share  of  interest  arises)  is  to  go  to  her  children^ 
and   if  she  has  none,  to  her  brother;  and  upon  th 
death  of  his  brother,   the  capital,  that  is   to  say  th 
capital  from  which  his  share  of  the  interest  arises,  is  t 
go  to  his  children.     If  I  considered  the  word  "capital^ 
to   mean    the  whole  residue,   then   upon  the  death  o 
his  sister  leaving  children  and  her  brother,  the  whole^ 
including  the  brother's  share,  would  pass  to  the  children- 
I  cannot  believe  that  was  meant 


If  the  word  "  capital "  does  not  mean  the  whole^ 
what  does  it  mean  ?  It  means  the  respective  moieties^ 
to  the  interest  of  which  each  was  entitled;  therefore  ih^ 
brother  takes  the  sister's  share  absolutely. 
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)REWS  V.  BOUSFIELD.  ^y.  ^ 

Defendant  Mr.  Andrews  intermarried  a^  on  her  ! 
Sims.     At  that  time,  Sarah  Sim  was  JJ^'j^; 
m  of  700/.9  then  in  the  hands  of  her  due  to  her 

dant  Bousfield.  ^^  ti^stecs, 

upon  trust, 
when  re* 

nent  made  on  their  marriage,  she  as-  quested  by  her 

to  Sims^  Bullock  and  Page^  upon  trust,  to  c^  it  in 
requested  by  Sarah  Sims  by  any  writing  and  hold  it  in 
to  call  in,  compel  payment  of,  and  re-  u^u    u^j 
leldy  the  700/.  and  invest  the  same  upon  and  children, 
real  security,  and  to  hold  the  same  for  ^q^\I^  |,ut 

Indrews   for  their   respective  lives,   and  without  such 
,  .,  ,  request,  paid 

leir  children.  partofthT 

money  to  the 
husband  by] 
riage,  notice  of  the  settlement  was  served  order  of  the 

d  he  was  furnished  with  a  copy*     The  **^^®^»  *"^ 

'^•^  other  part  to 

sequently  paid  over  to  Andrews^  under  the  trustees 
es  after  stated,   and  500/.  was  lost  by  ^^^^osTor"^ 
The  object  of  this  bill,  filed  by  the  being  ad- 
make,  not  only  the  trustees,  but  BouS"  husband  in 

he  loss  which  had  occurred.  breach  of 

trust.    The 
money  was 

nt  Bousfield  stated,  that  after  the  mar-  ^f^t.    Held, 

-^  .  that  B^  as 

iven  to  the  trustees  a  promissory  note  well  as  the 

due  from  him,  and  that  \n  September  ^^^^^ 
Bullock,  or  one  of  them,  applied  to  him   the  breach  of 
100/.,  part  of  the  said  trust-money,  in      "* '  • 

might  pay  over  the  same  to  the  De- 
5,  and  that  he,  Bousfield,  according  to 
recollection  and  belief,  thereupon  told 

the 
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the  party  or  parties  so  applying  to  him,  that  the  trust 
money  ought   not   to   be  so  employed,  and   that  th 
trustees  or  trustee  replied,  that  the  trustees  had  a  righ 
to  call  for  payment  of  the  amount  due  on  the  said  not 
or  any  part  of  it,  when  they  thought  fit,  and  that  he 
Bousficldj  had  nothing  to  do  with  the  matter.     Tha^ 
on  the  2nd  of  December  1829,  he,  Bou^Jieldy  paid  ih 
sum  of  100/.,  part  of  the  principal  sum  due  from  him  oi 
his  said  promissory  note,  on  the  authority  of  an  order  i 
writing  signed  by  the  said  trustees,  to  the  party  wh 
presented  the  same  to  him  for  payment,  who  was, 
the  best  of  his  remembrance  and  belief,  the  Defendan 
Andrews  ;  that  such  order  was  as  follows :  —  "  Lonior 
18th  September  J  1829,  Andrerxi  trust  money.     Messrs. 
Botisfieldy  —  Please  to  pay  the  bearer  100/.,  and  d^r£t 
this  account   with  the  same    100/.      Edis^ard  BtdlocXr^ 
James  Page^  William  SimSy  Trustees." 


Bomfield  subsequently  paid  two  other  sums  of  lOO/- 
to  Simsy  and  50/.  to  Sims  and  Btdlocky  leaving  250/.  iln^ 
from  him ;  and  as  to  this  he  stated  as  follows :  — "  Tha^ 
in  the  month  of  August  1840,  S/w5  applied  to  him  fo*' 
payment  of  the  sum  of  250/.,  being  the  residue  of  th^ 
trust-money  due  on  the  said  promissory  note ;  and  that; 
he,  believing  that  it  was  the  intention  of  Sims  and  Bul^ 
lock  to  pay  over  the  said  sum  to  the  Defendant  Andreics^ 
or  to  apply  it  in  some  way  for  his  use,  remonstrated 
strongly  with  Sims  on  the  impropriety  of  so  doing;  aiid 
upon  being  pressed  for  payment  by  SimSj  who  insisted 
upon    the   right  of  the   trustees  to   call    for   payment 
thereof,  the  Defendant  refused  to  pay  the  same,  until  ln^ 
had  received  due  notice,  according  to  the  tenor  of  ib« 
jiromissory  note.     That  Si?fis  thereupon  sent  to  the  Dc" 
fendant  a  notice  in  writing  signed  by  him,  in  the  words 
and   figures  following:  —  ^  29tli  Attgttst  1840.    Mr.  C» 
P.  Bousjicld.     Sir,  We  hereby  give  you  notice,  that  we 
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1  require  the  250/.,  for  which  we  have  got  your 
xiissory  note,  on  account  of  Mrs.  Sarah  Andrevos ; 
.Edward  Bullock  and  Self\  W.  Sims,  Trustees  for 
;•  Sarah  Andrews^  " 
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^Iiat  on  the  31st  of  October  1840,  Sifns  demanded 
ment  of  the  said  sum  of  250/.  pursuant  to  the  said 
ce,  and  he,  Boitsfieldi  thereupon  paid  the  sum  of 
Im,  to  Sims,  and  received  back  the  promissory  note, 
I  a  receipt  for  250/.,  signed  by  Bullock  and  Sims  in- 
sed  thereon. 


^e  also  stated,  that  he  paid  the  sum  of  250/.  be- 
se  it  was  duly  demanded  by  the  parties  to  whom  it 

legally  due  on  the  promissory  note,  and  in  order 
discharge  his  debt  on  the  note;  and  that  he  sup- 
ed  and  believed  that  TVilliam  Sims  intended  to  pay 
r  the  same  to  Andrexs,  and  he  endeavoured,  as  far 
lay  in  -his  power,  to  prevent  In'm  from  so  doing. 
d  he  said,  that  the  said  sums  of  100/.,  100/.,  50/., 
L  250/.,  making  together  the  sum  of  500/.,  were  paid 
ar  to  the  order  of  the  trustees  by  him,  without  any 
Uest  or  authority  in  writing  from  or  by  tJie  said  De^ 
dant  Sarah  Andrews  to  him;  but  he  submitted  and 
^sted,  that  he  was  not  bound  to  enquire  whether  the 
Btees  had  or  not  obtained  such  authority  in  writing, 
I  that,  being  a  debtor  to  the  trustees  on  his  promis- 
y  note,  he  was  bound  to  pay  the  amount  thereof  to 
rn  when  required,  and  that  he  had  himself  a  right  to 
^  off  the  said  debt  whenever  he  pleased,  and  that 

trustees  were  the  proper  persons  to  receive  and  give 
^^harges  for  the  same,  and  that  he  was  in  no  way  ac- 
Lntable  for  their  misapplication  thereof. 

The  principal  question  in  dispute  was,  as  to  the 
^ility  of  Bousfield. 

Mr. 
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Mr.  Jhirner  and  Mr.  G.  L.  Susselt,  for  the  Plaintiffs. 
Bomfield  had  not  only  notice  of  the  settlement,  but  he 
was  furnished  with  a  copy  of  it.      He  became  fully 
aware  of  the  trusts,  and,  amongst  them,  that  the  money 
was  not  to  be  called  in,  except  on  the  written  request  of 
the  wife.  The  moment  he  became  aware  that  the  money 
in  his  hands  was  trust-money,  he  became  a  trustee  of  it : 
Sheridan  v.  Joyce,  (a)     Having,  as  such  trustee,  paid 
over  the  money  without  any  written  request,  as  to  part 
to  Andrews,  and  as  to  the  rest,  to  the  trustees,  for  the 
express  object  of  being  misapplied,  he  must  be  consi- 
dered as  having  concurred  in  and  aided  the  commission 
of  the  breach  of  trust;  he  is  therefore  personally  re- 
sponsible for  the  consequences. 


In  Sheridan  v.  Joyce  (a),  ^^  a  trustee,   in  breach  (v 
his  duty,  lent  the  trust-money  to  F.,  upon  the  securit 
of  a  judgment ;  F.,  at  the  time  not  knowing  that  it 
trust-money.     Subsequently,  F.,  at  the  request  of  tb^ 
cestui  que  trust j  and  by  the  direction  of  the  trustee,  paid 
the  interest  to  the  cestui  que  trusty  who  was  entided  to  i  t^ 
during  her  life.     The  trustee  afterwards  threatened  to 
issue  execution  on  the  judgment.    F.  stated  to  the  cestui 
que  trust,  that  if  she  did  not  interfere  to  protect  bin* 
against  the  demand  of  the  trustee,  he  would  be  obliged 
to  pay  him,  and  she  not  having  done  so,  F.,  as  h^ 
alleged ,  paid  the  money  to  the  trustee,  who  satisfied  the* 
judgment  on  record.     Upon  a  bill  against  F.  and  tht? 
trustee,  filed  after  the  decease  of  the  tenant  for  life,  \if 
the  person  entided  absolutely  to  the  trust-fund,  it  wa;^ 
decreed  that  F.  should  pay  the  money  with  interest" 


^Iv.  Purvis  and  Mr.  Faber,  iov  Bousfield.      Bomjidi 
was  a  mere  debtor,  and  could  not,  against  his  will,  be 

converletl 

(a)  \  Jones  ^  L.^U 
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con 'verted  into  a  trustee  of  the  settlement.  His  duty 
simply  to  pay  the  amount  of  his  debt  to  the  per- 
i  legally  entided  to  receive  and  distribute  it.  He 
neither  bound  to  interfere,  nor  justified  in  inter- 
fering in  the  performance  of  the  trusts  of  the  deed, 
nor*  1NB8  he  liable  to  see  to  the  application  of  the  money 
due  from  him,  or  under  any  obligation  to  file  a  bill  for 
the  purpose  of  protecting  the  fund. 


1847. 


Andrews 

V, 
BOUSFIBLD. 


to  Bousfield  not  being  justified   in  making  any 
pc^y ment  except  upon  the  written  request  of  Mrs.  Afi' 
dreTSJs^  it  is  clear  that  the  parties  had  no  right  to  impose 
ai^y    such  a  restriction  upon   him.     He  was  not  to  be 
prevented    discharging  himself  from    his  liability   as 
debtor  at  any  moment  he  pleased,  and  his  only  duty 
was    to  pay  the  amount  of  his  debt  to  the  persons  en- 
titled under   assignment     He  has  paid    his  debt  and 
obtained  a  legal  discharge,  and  is  not  liable  to  pay  it  a 
second  time,  on  the  ground  of  his  being  a  constructive 
trustee. 


In  Sheridan  v.  Joyce  the  debtor  had  acted  in  the 

trust,  by  agreeing  to  pay  the  interest  to  Mrs.  Sheridan^ 

^^»  if  she  required  it,  to  pay  the  principal,  and  he  had 

afterwards  acted  in  a  way  quite  inconsistent  with   his 

^■'eement :  besides  this,  tliere  was  no  proof  of  pay- 

"^^Ht  by  him  of  the  money,  and  the  Court  thought, 

^lle  transaction  was  a  juggle  between  the  parties  to  de- 

^•^Ve  the  lady,  and  help  themselves  to  the  property."  (a) 

*^is  case  is  governed  by  Roberts  v.  Lloyd  {b)^  where 

^•ti  obligor  of  a  bond,  after  notice  that  it   had  been 

**^igned  on  trusts,  of  the  particulars  of  which  there 

•^  oo  proof  of  his  being  cognisant,  made  payments  to 

P^^ties    not  entitled    thereto,    some  by  order  of  the 

trustee 
(a)  1  Jwei  4*  L.  p,  412.  (6)  2  Beav.  376. 
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trustee,  and  some  to  the  executrix  of  ttie  obligee  ^Mtli- 
out  such  order.*'  It  was  held,  that  the  obligor  was  not 
responsible  to  the  cestui  qtie  trust  for  the  former,  but 
was  liable  to  repay  the  latter. 


Mr.  Goldsmid  for  Page. 


Mr.  Southgate  for  Andrews* 


Mr.  Kinderslei/  and  Mr.  Elderton  for  Sims. 


Mr.  RoupeU  vxiA  Mv.Beavan  for  the  representatives 
of  Bullock. 

Mr.  Turner  in  reply.  The  difference  between  Bobcr^*^ 
V.  Uoyd  and  the   present  case  is   this:     there  Lo^f^ 
Mostyn  had  no  notice  of  the  particulars  of  the  trus^  ^ 
and  was  not  therefore  aware  that  a  breach  of  trust  w^^ 
being  committed.     Here  Bousfield  had  full  notice. 

The  Master  of  the  Rolls. 

By  the  terms  of  the  settlement,  of  which  Bomfie^^ 
had  express  notice,  the  money  was  only  to  be  called  i  ^ 
on  the  wife's  request   in  writing.      Botisjield  was  ir*^ 
duced  to  pay  over  the  money  voluntarily,  without  an^' 
request  of  the  wife  in  writing,  and  not  for  the  purpose 
of  the  performance  of  the  trusts,  but,  as  he  believed  aa^' 
the  fact  was,  for  the  express  purpose  of  committing  ^ 
breach  of  trust.     On  that  ground,  I  think  Bousfield  Is 
liable. 
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fie  ATTORNEY-GENERAL  v.  GILBERT.         j^  ,,  2. 

July  27. 

IIS  was  an   information  filed   by  the  Attorney-  a  testator 

General  for  the  purpose  of  setting  aside   three  «ievised  pro- 

y^  ,  perty,  then  in 

al  leases  of  the  charity  property  dated  respectively,  lease  at  a  rent 

June  1838,  the  16th  Jwie  1762,  and  the  1st  October  ^^^^^^^^ 

\  and  for  determining  the  rights  of  the  charity  Braten-note 

ir  the  will  of  John  Milward.  baili^of  bL 

mingham,  and 

he  testator  by  his  will  dated  in  June  1654,  expressed  Haverfifrd- 

elf  as  follows :  —  "  And  as  touching  my  lands  and  *?*^''  ^^  ^^® 

.  ^*™®  being. 

Dents  which  I   have  granted  by  lease  for  divers  to  bold  to 

I  yet  to  come  unto  Michael  Hunt  of  Birmingham,  JcLTore  fo?^ 

e  county  of  JVarwic/ce,  Sheeresmilh,  att  the  yearly  ever;  the  said 

of  twenty-sixe  pounds,  lyeing  in  Bordedey  in  the  \q  \J^)a 

county  of  Warwick,  with  all   appurtenances  &c.  in  manner 

^        t  •  .1  1  .  I  A        following : 

as  touchmg  my  right  and  mterest  to  one  house  &c.  ^^^  sum  of 
1  the  Red  Lyon  8cc.,  my  will  and  meanins:  is,  and  I  ^'  ^^i!^'  ^ 

,.,,.,.,  ,       ,  an  additional 

ereby  give  and  devise  the  said  messuage,  lands  &c.  in  maintenance 
^esUy  aforesaid  in  lease  with  the  said  Michael  Hunt,  ^°  ^]t?  ^F*'^®^ 

•^  ^       ^  at  nvrmmg' 

the  twen tie-six  pounds  thereupon  yearely  reserved,  ham,  to  be 
he  said  house  called  the  Bed  Lyon  &c.  unto  the  prin-  ^chLYmaiL 
o{ Brasen^nose  Colledge  in  Oxford  for  the  time  being,  bjr  the  direc- 
oayliefe  of  the  towne  of  Birmingham  for  the  time  bailiff* and 
}^  and  the  mayor  of  the  towne  and  countie  of  Haver-  h«  brethren,  ' 
vesi  for  the  time  being,  and  their  successors  for  ever.  Brasen-note 

To  College  for  a 
scholar,  and 
tf.  4d.  to  the  schoolmaster  of  Haverjbrdwett,  And  he  directed,  that  at  the  ex- 
on  of  the  lease,  the  land  should  be  "  sett  forth  and  improved  by  the  said  prin- 
bailtfl^  and  mayor  for  the  time  being,  or  their  successors,  either  by  6ne  or 
wise,  so  that  the  said  rent  of  26/.  be  for  ever  reserved  and  paid  as  before  ex- 
ed,  and  the  fine,  if  so  sett,  should  be  equally  divided  betwixt  the  said  schools  and 
^^  Held,  that  this  was  a  devise  to  the  three  persons  as  joint  tenants  in  fee, 
lescended  to  the  heir  of  the  last  survivor ;  and,  secondly,  that  the  College  took 
ineficial  interest  in  the  increased  rents  or  fines  afterwards  reserved. 

OL.  X.  M  m 
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To  have  and  to  hould  the  same  &c.  unto  the  laid 
principle,  bayliefe  and  mayor,  and  theire  successors  for 
ever,  to  the  only  use  and  uses,  intents  and  purposes 
hereinafter  expressed  (that  is  to  say) :  —  As  touch- 
ing the  yearly  rent  of  twenty-^ixe  pounds  for  the  two 
first  yeares  next  after  my  decease,  the  same  to  be  paid 
to  my  said  executrixes's  hands  hereafter  named,  being 
the  sume  of  52/.,  8cc.  And  as  touching  the  said  yeardf 
rent  then  after  to  be  due  during  the  said  lease,  the  same 
to  be  paid  by  the  said  Micfuiel  Hunt  in  manner  follow- 
ing (that  is  to  say),  the  sume  of  eight  pounds,  thirteen 
shillings  fower  pence  yearly,  as  an  additional  nuuQ- 
tenance  to  the  free  schoole  of  Birminghamj  being  the 
place  where  I  was  borne,  to  be  paid  to  the  schoolmaster 
there,  for  the  time  being,  by  the  direction  of  the  bayliefe 
of  the  said  town  and  his  brethren ;  and  the  som  of 
eight  pounds  thirteene  shillings  fower  pence,  a  second 
part  of  the  said  yearely  rent,  to  be*  paid  yearely  to  the 
use  of  the  principle  and  fellows  of  Brasen-nose  College 
in  Oxfordy  where  I  had  part  of  my  education,  to  be 
by  them  bestowed  on  a  schoUer,  towards  part  of  bis 
education  and  mayntenance  there,  to  be  placed  in  the 
said  coUedge,  or  sent  thither  ey  ther  from  the  schoole  of 
the  said  towne  of  Birmingham^  or  from  the  schoole  of 
the  town  and  county  of  Haverfordwest  aforesaid  by 
turnes ;  the  first  to  beginne  for  him  that  shall  be  sent 
from  the  towne  of  Birmingham.  And  the  like  sam  of 
eight  pounds  thirteen  shillings  fower  pence  yearely,  to 
be  paid  during  the  said  lease,  as  an  addition  of  mayn- 
tenance to  the  free  schoole  of  the  said  town  and  coontj 
of  Haverfordwest^  where  1  have  lived  for  many  yeares 
last  past,  to  be  paid  to  the  schoolmaster  theire  for  the 
time  being,  by  the  discretion  of  the  mayor,  aldermeOt 
and  brethren  of  Haverfordwest  aforesaid.  And  as  touch- 
ing  the  house  called  the  B£d  Lyon  aforesaid,  with  the 
appurtenances,  my  will  is,  that  the  same,  with  the  reotsy 
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issues  and  profits  thereof,  shall  be,  and  for  ever  here-        1847* 

after  shall  remain  unto  the  said  principal,  bayliefe,  and  ^'^rC^^'^ 

mayor  and  their  successors.     To  the  use  and  uses  of  Attorney- 

the  said  schools  and  coUedge,  to  be  devided  betweene  ^»™*^ 

them  in  three  equall  parts.  Gilbbrt. 

**  And  my  will  is,  that  after  the  said  lease  is  expired, 
that  the  said  land  in  lease,  and  the  said  house  called  the 
Jied  Lyon  shall  be  sett  forth  and  improved  by  the  said 
principle,  bayliefe,  and  mayor  for  the  time  being,  or 
:im«ire  successors,  eyther  by  fine  or  otherwise,  soe  that 
fa^  said  rent  of  26/.,  and  the  said  rent  now  reserved  for 
Es^  said  house  called  the  RedLyoti,  be  for  ever  reserved 

<1  paid  as  before  is  expressed.  And  the  fine  (if  so  it 
sett),  be  equally  divided  betwixt  the  said  schooles 

^  colledge." 

"The  principal,  bailiff,  and  mayor  were  not  of  them- 
'^es  corporations. 

Jt  had  been  the  custom,  for  a  long  series  of  years,  for 

^  master  of  Birmingham  School,  Braseti-nose  College, 

the  corporation  of  Haverford'xestj  with  the  consent 

^   the  schoolmaster,  to  grant  leases  of  the  respective 

^ifd  portions  of  the  Bordesley  property,  to  which  it  was 

*^umed  they  were  entitled. 

The  rental  reserved  by  the  three  leases  for  the  whole 
Bordesley  property  was  36/.,  and  it  was  underlet  for 
350L  The  lease  of  1762,  granted  by  the  corporation  of 
Haoerjbrdwed  with  the  consent  of  the  master,  was  a 
husbandry  lease  for  ninety-nine  years  at  a  fixed  rent 
of  18/. 

The  other  property  called  the  B£d  Lien  did  not  appear 
to  have  been  ever  enjoyed  by  the  devisees  or  charities. 

Mm  2  The 
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The  Defendants,  Brasen^tiose  College,  insisted,  that 
the  College  was  beneficially  entitled  to  the  surplus  of 
one-third  of  the  estate  after  providing  for  and  duly  se- 
curing the  appointed  stipend  to  any  scholar  that  might 
be  duly  sent  to  the  College  in  conformity  with  its  estab- 
lished regulations ;  and  had  a  right  to  let  and  manage 
the  said  estate  in  like  manner  as  the  other  corporate 
possessions  of  the  said  College. 


The  Attorney-General,  Mr.  TwisSf  Mr.  Turner,  and 
Mr.  Blunt,  in  support  of  the  information. 


Mr.  Tinneif  and  Mr.  Spooner  for  the  BirminghaM 
school. 


Mr.  S/iee  for  the  bailiff  of  Birmingham. 


Mr.  Bethell  and    Mr.  R.  Palmer  for    Brasen-noi 
College. 


One  general  rule  of  construction  is,  that  the  Cour^ 
will  so  construe  a  devise  as  to  enable  the  devisee  to 
perforni  the  intentions  of  the  devisor,  and  second,  that 
a  devise  of  the  rents   and   profits  indefinitely  is  equi- 
valent to  a  devise  of  the  fee  simple.     Applying  these 
rules  to  the  present  case,  this  devise  must  be  construed 
as  a  simple  devise  to  the  three  corporations  in  fee,  and 
by  force  of  the  word  "  divided,"  as  tenants  in  common. 
Even  if  that  be  not  so,  the  Court,  at  this  distance,  will 
presume  a  conveyance  of  the  legal  estate  to  the  cor- 
porations, from  the  continued  usage  and  mode  of  deal* 
ing  with  the  property. 

Brasen-nosc  College  is  entitled  to  one-third  subjec' 
to  the  charge  of  8/.  1 3s.  4r/.  for  the  scholar. 


J 
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r.  Kinderdey  and   Mr.    Webster  for    Taylor^   the        1847. 


r.  Boupell  and  Mr.  Stevens  for  the  master  of  the 
xngham  school. 

n  Teed  for  the  master  of  Haverfordwest  school. 

r.  Pitman  for  the  mayor  of  Haverfordwest. 


The 

Attornry- 

Genbral 

V, 

Gilbert. 


^Uomey^General  v.  Foord(a)^   Attorney-General  v. 
"^geter  (i),  Attorney-General  v.  Minshull  (c),  Attorney^ 
eral  v.  Lord  Hotham  (d\  Attorney-General  v.  Bra- 
*^^* — Jios^  College  {e)f  Ex  parte  Skinner  In  re  the  iMwford 
rity  (g),   Attorney-General  v.  Cross  (A),    Attorney- 
V.  Warren  (i),  were  cited|  with  respect  to  the 
^^^liciity  of  the  leases. 

The  Attorney- General  in  reply. 

The  Master  of  the  Rolls  postponed  his  judgment. 


p 

i 


2%^  Master  of  the  Rolls. 

I  cannot  accede  to  the  argument  on  behalf  of  the 
College ;  I  am  of  opinion  that  this  is  an  effective  trust 
fur  the  benefit  of  the  charily,  and  that  there  is  no  legal 
estate  in  the  College.  The  testator's  intention  to  devise 
the  estate  to  the  three  official  persons  described  in  his 
will,  in  perpetual  succession,  could  not  legally  take 
effect  under  the  devise  of  his  hinds  and  tenements  at 

BorJesleyy 


(a)  6  Beav.  288. 
(bi)  6  Beav.  150. 
(c)  4  Vet.  11. 
Id)  Turn.  ^  R.  209. 


(e)  2  a.  *  Fm.  295. 
(jg)  2  Mer.  453. 
(A)  3  Mer.  524. 
(t)  2  Swans.  291. 


[July  27. 
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Bordedey^  as  expressed  in  his  will,  and  the  legal  estate 
became  vested  in  the  three  persons,  who,  at  the  time  o( 
his  death,  were  respectively  the  principal  of  Brasen- 
nose  College,  Oxford^  the  bailiff  of  the  town  of  Birming' 
haniy  and  the  mayor  of  Haverfordweit  as  joint  tenants 
in  fee ;  and  consequently  it  descended  to  the  heir  at  law 
of  the  survivor  of  them.  I  think  that  Brasen^nou  Col- 
lege did  not  take  the  legal  estate  in  any  part  of  the 
property. 


The  whole  rent  at  the  testator's  death  amounted  to 
the  sum  of  26/.,  of  which  the  lessee  was  to  pay  one 
full  third  as  an  additional  maintenance,  to  the  free 
school  of  Birmingham^  to  be  paid  by  the  lessee  to  the 
schoolmaster,  one  other  third  to  the  principal  and 
fellows  of  Brasen-nose  College,  to  be  by  them  bestowed 
on  a  scholar,  and  the  remaining  third  was  to  be  paid 
as  an  additional  maintenance  to  the  free  school  of 
Haverfordwest  to  be  paid  to  the  schoolmaster.  Thus, 
during  the  continuance  of  the  existing  lease,  the  whole 
rent,  in  equal  third  parts,  was  to  be  applied  on  the 
trusts  declared  in  the  will.  No  benefit  was  expressed, 
nor  in  my  opinion  can  any  be  implied  to  be  given  to  the 
trustees,  or  to  the  persons  to  whom  the  third  parts 
were  to  be  paid  by  the  lessees. 

After  the  expiration  of  the  lease,  the  lands  were  to 
be  let  by  fine  or  otherwise,  so  that  the  rent  of  26/. 
nn'ght  be  for  ever  reserved  and  paid,  as  before  was 
expressed ;  and  the  fine,  if  so  it  were  let,  was  to  be 
equally  divided  betwixt  the  said  schools  and  college. 


It  has  been  contended  that  this  direction  to  keep  up 
the  old  rent,  and  to  divide  the  fine  between  the  schools 
and  College,  indicates  an  intention  to  give  to  the  Coll^ 
at  least  a  beneficial  interest  in  one-third   of  the  fines, 

and 
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and  to  restrict  the  trusts  to  one-third  of  the  whole  rent; 
but  I  think  such  is  not  the  effect  of  the  will.  The 
testator  having  directed  the  whole  rent  to  be  applied 
in  third  parts  to  the  particular  purposes  in  the  will 
stated,  and  having  assigned  his  reasons  for  selecting 
the  particular  objects  of  his  bounty,  directs,  by  means 
of  the  same  trustees,  an  equal  division  of  the  fines,  if  any, 
among  the  same  persons  who  were  to  receive  the  third 
part  of  the  rents,  without  any  indication  that  they  were 
to  take  the  fines  otherwise  than  as  they  took  the  rents ; 
and  the  whole  rent  being  given  on  trust,  I  think  the 
fines  must  be  construed  to  be  given  in  the  same 
manner. 


1847. 


The 

AtTORNBT" 

General 

V, 
GILBERT. 


CHRISTOPHERS  v.  WHITE. 


July  27. 


npHE  testatrix  devised  real  estates  to  Clement  and 
-•-      WhitCf  upon  trust,  after  the  death  of  a  tenant  for 
life,  to  sell  and  pay  one-third  of  the  produce  unto  the 
PlaintilTs  wife. 

Clement  was  a  solicitor  carrying  on  business  in 
partnership  with  Newman^  and  the  firm  of  Clement  Sf 
Newman^  or,  as  it  was  said,  Newman^  on  behalf  of  the 
firm,  managed  the  affairs  of  the  trust,  and  after  the 
death  of  the  tenant  for  life  sold  the  estates.  Clement 
died  in  1844,  and  this  bill  was  filed  against  White 
for  payment  of  the  one-third  share.  The  accounts,  as 
rendered,  were  admitted,  except  as  to  the  professional 
charges  of  Messrs.  Clement  and  Newman  ;  and  these  were 
now  made  the  subject  of  discussion. 


Trustees  can 
only  be 
allowed  costs 
out  of  pocket, 
for  profes- 
sional busi- 
ness trans- 
acted by  a 
firm,  one  of 
whom  is  a 
trustee, 
though  the 
business  be 
done  by  one 
of  the  part- 
ners wno  is 
not  a  trustee. 
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Mr.  Tinney  and  Mr.  Bates  for  the  Plaintiff. 

It  is  clearly  settled,  that  a  trustee  cannot  make  any 
charge  for  his  professional  exertions  in  the  matter  of 
the  trust.  The  same  rule  applies  where  trust  basinesi 
is  conducted  by  two  solicitors,  one  of  whom  happens  to 
be  a  trustee.  Collins  v  Carey  (a).  The  trustee  is  only 
entitled  to  costs  out  of  pocket. 

Mr.  Kindersley  and  Mr.  Bagshawe  for  White.  The 
rule  ought  not  to  be  extended  to  this  case.  On  the 
death  of  the  tenant  for  life,  it  became  necessary  to  sell 
the  property.  Clement^  by  the  state  of  his  health,  was 
incapable  of  transacting  the  business,  which  was  done 
by  Newman  alone,  whom  it  would  be  unjust  to  deprire 
of  all  remuneration.  At  all  events  the  Court  ought  to 
grant  a  reference  to  the  Master,  to  enquire  under  what 
circumstances  the  expences  were  incurred. 


Mr.  Mitchell  for  another  Defendant. 

The  Master  of  the  Rolls. 

I  do  not  think  that  the  circumstances  of  this  case  are 
such  as  to  warrant  the  Court  in  making  it  an  exception 
to  the  admitted  rule. 

A  trustee  is  not  allowed  to  act  as  his  own  solicitor 
and  then  charge  his  cestui  que  tntst  with  the  amount 
of  his  professional  fees.  The  rule  admits  of  exception, 
when  the  testator  or  creator  of  the  trust  expressly  au- 
thorizes the  trustee  to  retain  his  professional  costs, 
shewing  thereby,  that  he  would  rather  run  the  risk  of 
abuse,  by  uniting  the  two  characters,  and  pay  the  so- 
licitor his  costs,  than  lose  his  services  as  trustee. 

ITic 

(a)  2  Beavan,  128. ;   and  sec  the  other  authorities  9  Bcatt»t 
388,  note. 
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Tlie  principal  fact  here  stated  is,  that  the  business 
was  not  done  by  the  trustee,  he  being  incapable  from 
ill  health,  but  that  the  whole  was  done  by  his  partner. 
It  was  done,  however,  for  his  profit  as  partner,  and  is 
the  same  as  if  two  partners  divide  their  business,  one 
Attending  to  the  law  department,  and  the  other  to  the 
equity,  in  which  case  each  acts  for  the  profit  of  the  other. 
Would  this  Court  allow  a  trustee  to  say  to  his  partner, 
^*  You  shall  act  as  solicitor,  and  earn  all  the  profit  you 
can  for  the  concern."  I  think  that  could  not  be  main- 
tained. 


1847. 


Christo- 
phers 

V, 

White. 


For  the  business  done  during  the  life  of  Mr.  Clement^ 
only  costs  out  of  pocket  can  be  allowed. 


NEWTON  V.  RICKETTS. 

IN  August  1842  Sir  Robert  Ricketts  died,  having,  by 
his  will,  executed  shortly  before,  given  his  property 
to  his  widow  and  children,  but  excluding  the  Plaintifi^ 
his  daughter,  Mrs.  Newton.  He  appointed  Lady 
RieiettSf  Joseph  Cooper  Strq/brd,  and  Thomas  Askew^ 
executors,  and  Strqford  and  Askew,  trustees  of  his 
will. 

In  September  1842,  Lady  Ricketts  and  Strqford  proved 
the  will  in  the  common  form,  and,  as  was  stated  by  the 
Plaintiffs,  they  paid  the  debts  &c.,  and  ascertained  the 
residue.  Mr.  and  Mrs.  Newton  disputed  the  validity 
of  the  will ;  they  commenced  proceedings  in  the  Eccle- 
siastical Court  in  1843,  which  they  had  discontinued, 
as  they  alleged,  from  poverty. 

In 


Jtdi/  29, 30. 
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184«7.  In  March  1847,  they  recommenced  proceedings  in 

'^^^^"^     the  Ecclesiastical  Court  to  revoke  the  probate.    Lady 
V,  Ricketts  and  Strqford  were  ordered  to  appear,  and  to 

bring  into  and  leave  in  Court  the  probate,  and  to  prove 
the  will  in  solemn  form,  otherwise  to  shew  cause  wfaj 
the  probate  and  will  should  not  be  declared  null  and 
invalid. 

They  accordingly,  in  April  1847,  brought  in  the 
probate,  and  propounded  the  will,  which  was  opposed 
by  the  Plaintiffs,  who  insisted  on  its  invalidity ;  and  the 
will  had  not  yet  been  proved  in  the  solemn  form  in 
the  Ecclesiastical  Court. 

The  Plaintiffs  filed  this  bill  on  the  17th  of  July  1847, 
against  Lady  BickettSf  Mr.  Strqford^  Mr.  Askem^  and 
the  other  children  of  the  testator ;  alleging,  that  pending 
the  aforesaid  litigation  in  the  said  Prerogative  Court 
touching  the  validity  of  the  said  pretended  will  and  the 
said  probate  thereof,  and  by  the  force  and  operation 
of  the  said  decree  of  that  Court,  and  of  the  said  bring- 
ing in  and  leaving  the  said  probate  in  the  registry  of 
the  said  Court,  the  said  probate  was  recalled,  suspended, 
and  inoperative ;  and  that,  pending  such  litigation,  there 
was  no  person  legally  entitled  to  receive,  transfer,  or 
dispose  of  any  part  of  the  personal  estate  or  eflfects  of 
the  said  Sir  R.  Ricketts  deceased. 

The  bill  simply  prayed  a  receiver  pending  the  litiga- 
tion in  the  Ecclesiastical  Court,  and  an  injunction  to 
restrain  the  transfer  of  the  sum  of  33,140/.,  the  residu- 
ary assets  standing  in  the  name  of  Mr.  Strqford^  the 
trustee,  and  of  Chamocky  a  new  trustee,  who  had  been 
appointed  after  the  testator'^  death,  but  had  died  in 
1846. 


It 
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It  appeared  that  the  Plaintifl&,  before  filing  their  bill, 
had  put  a  distringas  on  the  stock  and  dividends ;  and 
Lady  Ridcctts  having  applied  to  the  Bank  to  allow  a 
transfer,  in  order,  as  was  alleged,  to  complete  the 
appointment  of  a  new  trustee  under  the  will,  in  the 
room  of  Chamockf  this  bill  was  filed. 
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The  Plaintifis  now  moved  for  an  injunction  and 
receiver. 

Mr,  Kindersley  and  Mr.  Chapman  Barber^  in  support 
of  the  motion. 

Notwithstanding  the  doubt  once  existing,  in  con- 
sequence of  the  opinion  expressed  by  Lord  Erskine, 
it  is  now  clearly  settled,  that  this  Court  will  interfere 
and  grant  a  receiver,  for  the  protection  of  property 
pending  a  litigation  in  the  Ecclesiastical  Court,  although 
that  Court  has  power  to  grant  administration  pendente 
lite.  Atkinson  v.  Henshaw  (a).  This  applies  not  only 
to  cases  where  no  probate  has  been  granted,  and  the 
will  is  in  litigation,  but  also  where  probate  has  been 
granted,  and  there  is  a  suit  to  recall  it.  Bally.  Oliver (b), 
and  Rutherford  v.  Douglas  {c).  Probate  was  obtained 
without  notice  to  the  Plaintiffs,  the  validity  of  the  will 
is  in  contest,  and  the  probate  has  been  recalled ;  so  that 
there  is  no  person  armed  with  the  authority  of  the 
Ecclesiastical  Court  to  get  in  the  assets. 

IThe  Master  of  the  Rolls. 

Notwithstanding  the  probate  has  been  brought  into 
Court,  there  is  an  existing  legal  personal  representative. 
This  Court  merely  acts  for  the  purpose  of  protecting 

the 


(a)  2  Vet.  4-  B.  85. 
(*;  2  Vet.  4-  B.  96. 


(c)  1  Sim.  ^  St.  lll.n. 
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the  property.     Do  you  allege  any  case  of  insolvency  or 
clanger  ?] 

We  do  not  allege  such  a  case,  but  the  Defendant 
has  applied  to  the  Bank  to  permit  a  transfer,  notwith- 
standing the  distringas^  and  the  Plaintiffs  received  notice 
that  this  would  be  done,  unless  a  bill  were  filed.  Tliis 
shews,  that  it  is  intended  to  deal  improperly  with  the 
fund  before  the  right  to  it  had  been  determined. 


Mr.  Robsoriy  in  the  absence  of  Mr.  Ttanier^  for  Lady 
Rickcits. 

The  mere  institution  of  a  suit  to  recall  probate  is  not, 
of  itself,  sufficient  to  warrant  the  appointment  of  a 
receiver.  This  was  expressly  stated  by  Lord  CoUenhoM 
in  Watkins  v  Brent  {a);  he  there  said,  "If  probate  has 
been  granted,  but  there  is  a  suit  to  recall  probate,  I 
think  that  that  circumstance  does  not  give  this  Court 
jurisdiction^  because  there  is  an  adjudication  already. 
It  would  be  different  if  there  were  fraud.  If  this  Court 
were  to  interfere,  merely  because  there  was  a  suit  to 
recall  probate,  it  is  quite  evident,  that  in  order  to  obtain 
a  receiver,  it  would  only  be  necessary  to  institute  a  suit 
in  the  Ecclesiastical  Court." 

The  same  rule  was  stated  by  Vice-Chancellor  JVigram^ 
in  IlendaU  v.  IlendaU(U)\  he  there  observed,  "Two 
rules  may,  I  believe,  be  stated  with  perfect  safety :  first, 
where  probate  or  administration  has  been  granted,  a 
receiver  will  not  be  appointed  pending  litigation  in  the 
Ecclesiastical  Courts  to  recall  probate,  unless  a  special 
case  be  made  for  doing  so." 


Here 


(fl)  1  .iry.  ij  Cr.  p.  102. 


(^)  1  Hare,  p.  154. 
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Here  no  special  case  is  made  by  the  bill,  which  rests        1847. 
on  the  simple  fact  of  the  existence  of  the  suit  for  the     ^T^^^^^ 
recall  of  probate,  neither  fraud  nor  danger  is  even  sug-  v. 

^ted  at  the  bar,  and  the  fact  of  the  removal  of  the 
distringas  seems  only  relied  on.  The  reason  for  it  was 
bond  fide^  to  enable  the  parties  to  complete  the  appoint- 
ment of  a  new  trustee  of  the  fund ;  besides  the  De- 
fendants were  not  bound  to  submit  to  a  proceeding  in 
the  nature  of  an  injunction,  obtained  ex  parte^  without 
any  evidence  or  notice ;  and  it  is  the  very  question  now 
in  discussion,  whether  the  Plaintifis  have  any  right  to  an 
injunction  to  restrain  the  transfer. 

There  are  no  outstanding  assets  to  get  in,  and  even  if 
the  will  were  set  aside,  the  widow  would  become  en- 
titled to  one-third  of  the  fund,  and  the  Plaintiffs  to  a 
portion  only  of  the  remainder.  It  would  be  extremely 
unjust  to  deprive  the  parties  of  their  income  until  the 
litigation  is  ended. 

The  Plaintiff's  have  also  disentitled  themselves,  by 
their  laches^  to  the  interference  of  the  Court.  It  is  ad- 
mitted that  they  had  notice  in  1 84>3,  and  that  they  took 
some  proceedings  which  they  abandoned. 

The  fund  also  is  standing  in  the  name  of  the  trustee 
and  not  of  the  executors. 

Mr.  Roupell  and  Mr.  T.  H.  Hall  for  Slraford,  also 
resisted  the  motion,  and  in  addition  relied  on  a  case  of 
Connor  v.  Connor  (a),  in  which  Lord  Cottenham  held, 
that  the  fact  that  the  Ecclesiastical  Court  had  issued 
a  citation  for  recalling  letters  of  administration,  was  not 
sufficient  to  induce  the  Court  to  interfere  against  the 
legal  right  of  the  existing  administrator. 

Mr. 

(a)  15  Simans,  598. 
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Mr.  Kindersley  in  reply  said,  that  in  Connor  v.  Cmaior^ 
the  Lord  Chancellor  bad  discharged  the  order  of  the 
Vice-Chancellor,  merely  because  the  parties  had  offered 
to  bring  the  money  into  Court.  That  the  object  of  the 
intended  transfer  in  this  case  was  to  take  the  fund, 
admitted  to  be  part  of  the  assets,  out  of  the  hands  of  the 
executors,  and  put  it  under  the  control  of  a  stranger. 

Mr.  Roupell  observed  that  Connor  v.  Connor  was  a  suit 
for  the  administration  of  the  estate. 


The  Master  of  the  Rolls. 

I  will  not  decide  this  case  before  I  know  what  passed 
in  Connor  v.  Connor.  It  may  make  a  difference,  that 
that  suit  was  for  the  administration  of  the  estate,  and  that 
this  is  merely  for  a  receiver  and  injunction.  Unless  some- 
thing passed  in  Connor  v.  Connor  material  to  the  case 
now  under  discussion,  I  hardly  think  I  ought  to  interfere, 
and  appoint  a  receiver.  What  are  the  facts?  Probate 
of  the  will  has  been  granted,  and  for  anything  yet  ap- 
pearing to  the  contrary,  duly  granted,  on  proof  in  com- 
mon form.  The  Plaintiffs  desire  to  have  it  proved  in 
solemn  form,  and  can  require  it  by  a  very  easy  proceed- 
ing in  the  Ecclesiastical  Court.  An  opportunity  is  given 
to  one  side  to  prove  the  will  per  testes^  and  to  the  other 
to  impeach  it,  if  he  can  ;  but  what  ground  is  there  for 
equitable  relief  under  these  circumstances  ? 

It  is  satisfactory  to  find,  that  the  authorities  shew,  that 
such  a  state  of  things  alone,  affords  no  right  to  relief, 
though  it  may,  if  connected  with  other  circumstances ; 
and  I  can  conceive  many  cases,  in  which  this,  coupled 
with  other  circumstances,  would  induce  the  Court  to  in- 
terfere and  protect  the  property.  But  is  any  other  grouod 
here  alleged  ?  Is  it  pretended  that  if  the  fund  be  left  in  the 

power 
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power  of  those  now  having  the  legal  right,  it  will  be  ex- 
posed to  the  least  clanger  ?    That  is  not  even  alleged. 

What,  then,  are  the  other  circumstances?  There 
has  been  a  full  administi*ation  of  the  estate,  so  far  as 
to  clear  the  residue;  the  executors  desire  to  declare 
that  they  hold  it  in  trust  for  the  persons  entitled 
under  the  will,  and  wish  to  apply  it  for  the  benefit  of 
such  persons.  One  view  to  be  taken  of  this  case  is, 
that  the  Plaintiffs  may,  by  possibility,  establish  their 
right,  and  it  may  .  possibly  happen,  that  by  leaving 
the  fund  in  the  hands  of  the  trustees,  it  may  be  more 
difficult  to  follow  it.  In  the  absence  of  any  proof  or 
allegation  that  the  Defendants  are  not  perfectly  able  to 
answer  when  required,  I  am  at  a  loss  to  know  why  this 
Court  should  interfere  at  all. 
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If,  notwithstanding  the  cases  cited,  I  should  find  that 
the  Lord  Chancellor  would  have  granted  the  injunction 
in  Connor  v.  Connor^  if  the  party  had  not  consented  to 
bring  the  fund  into  Court,  I  shall  not  be  at  all  disposed 
to  act  contrary  to  his  decision.  It  is  my  duty  to  follow 
his  example. 

I  will  ascertain  what  passed  in  that  case ;  but  if  I  find 
that  it  does  not  govern  the  present,  I  shall  refuse  the 
motion  with  costs. 


The  Master  of  the  Rolls  said,  he  found  that  nothing      July  30. 
occurred  in  Connor  v.  Connor  which  affected  this  case ; 
and  he  must  therefore  refuse  the  motion  with  costs. 


NoTB.  —  The  case  was  affirmed  by  Lord  Coltenham,  August  5th, 
1847. 
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June  3.  BAGSHA W  V.  PARKER. 

By  articles  of   TN  1840,  the  PlaiDtifis,  Bagshaw  and  Company,  agreed 

5IIIf"8?5!liatid         ^o  fo™  a  partnership  with  the  Defendant  Parler, 
that,  in  the       for  the  purpose  of  establishing  a  sugar  and  rum  maou- 
severe  illness    factory   in   India.     Parker  was  to  go  to  Bengal^  and 
*?  ?'*°"}j*         personally  superintend  and  manage  the  factory. 
Defendant  to 

S^JeA^ one  -Articles  of  partnership  were  accordingly  executed, 
year,  ^e  dated  in  Jufy  1 84>0,  whereby  they  agreed  to  become  part* 

be  made  up  to  "^*  ^'^^  ^^®  years ;  and  it  was  agreed,  that  the  Plaintiff 
the  end  of  the  should  purchase  the  machinery,  &c  ITie  thirteenth 
yw?Md*a  article  was  as  follows :  —  "In  the  event  of  death  or 
niiluation  g^ch  severe  illness  as  shall  oblige  Mr.  Parker  to  quit 

should  be  j 

made  of  the      India  for  more  than  one  year,  the  books  to  be  made  up 

ID^f'ndan?^  to  the  end  of  the  partnership  year,  provided  the  period 
became  an        gives  (in  case  of  death)  one  year's  profit,  and  a  valu- 

lunadc  on  his  **^*°"  "^^^^  ^y  P^^iJO^s  chosen,  one  by  Mr.  Parker  or 
way  to/«dic.  his  executors,  as  the  case  may  be,  the  other  by  Bag* 
there  in  1841    shawand  Co.,  or  by  a  third  person,  in  the  event  of  such 

and  was  sent  not  affreein*;,  who  shall  value  the  stock,  fixed  and 
back.     Held  o  o'  ' 

that  this      '  moveable,  the  liabilities,  &c.  &c.,  which  shall  be  taken 

article  con-  ^^  g^^j^  valuation  by  the  remaining  partners." 

dissolution  ; 

SgtoThTtr  I"  0^^^*^'*  1S*^»  ^'^®  Defendant  left  England  for 
meaning  of  India j  but  on  his  passage  he  became  a  lunatic.  He 
the  event  had  arrived  at  Calcutta  in  February  184?1,  where  he  re- 
happened,  and  niained  some  months ;  but  being  found  incnrable,  he 
that  his  part-  ,      ,  ,        .      ,.^,      y^     ^      »      ,«4i 

ners  were         ^'^s  sent  back,  and  arrived  m  England  in  Octcwer  Jo*l. 

entitled  to  a 

dissolution  as  . 

from  the  end  The 

of  the  partner- 
ship year  lb42,  and  not,  as  contended  by  the  Defendants,  from  the  decree. 
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The  Plaintiffs,  however,  at  their  own  expense  pro- 
ceeded in  the  undertaking,  and  they  brought  the  works 
into  active  operation  in  November  184<2. 

In  consequence  of  the  continuance  of  the  Defendant's 
malady,  the  Plaintiffs,  in  January  1 843,  filed  this  bill, 
praying  that  the  partnership  might  be  dissolved,  and 
that  it  might  be  declared  from  what  date  it  was  to  be 
dissolved,  and  that  the  accounts  might  be  taken. 

The  cause  now  came  on  for  hearing,  and  the  only 
question  discussed  was,  from  what  day  the  partnership 
was  to  be  considered  dissolved. 
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Mr.  -K.  Palmef'  (in  the  absence  of  Mr.  Tumer\  for 
the  Plaintiffs,  asked  for  a  declaration,  that  the  partner- 
ship was  dissolved  from  the  end  of  the  year  1841,  and 
that  the  accounts  might  be  taken  on  that  principle.  He 
argued,  that  although  in  the  case  of  Besch  v.  Frolich  (a), 
the  partnership  was  declared  dissolved  from  the  date 
of  the  decree ;  still  that  case  was  no  authority  for  the 
present,  for  there,  the  articles  of  partnership  contained 
no  proviso  for  a  dissolution,  but  here,  there  was  an  ex- 
press stipulation  on  that  head,  by  the  terms  of  which 
the  rights  of  the  parties  ought  to  be  regulated. 

That,  by  the  thirteenth  article,  it  was  stipulated,  that 
in  the  event  of  such  severe  illness  as  should  oblige 
the  Defendant  to  quit  India  for  more  than  one  year,  the 
trade  was  to  be  wound  up,  and  the  partnership  dissolved ; 
and  that  it  clearly  appeared,  that  the  Defendant  had 
been  disabled  by  mental  illness  from  continuing  in  India^ 
and  from  performing  the  duties  he  had  undertaken. 

That 

(a)  1  PhUL  172. 

VOL.X*  Nn 
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That  the  Plaintiffs  had  done  all  they  could,  andbad 
filed  this  bill  without  delay. 

That  in  Besch  v.  Frclich  Lord  Lyndhurst  relied  oq 
the  fact  of  the  lunatic's  capital  being  continued  in  the 
business,  and  considered  it  would  not  be  equitable  that 
his  capital  should  be  subjected  to  the  perils  of  trade, 
without  allowing  him  to  participate  in  the  profits ;  hot 
here  the  whole  capital  had  been  advanced  by  the  Plain- 
tifis ;  that,  therefore,  in  all  events,  the  dissolution  ought 
not,  under  such  circumstances,  to  be  later  than  the 
filing  of  the  bill,  as'  in  the  case  of  Kirhy  v.  Can  (a\ 
where  there  was  no  capital* 

Mr.  Amphtett,  for  Mr.  Parker  and  his  Committer  di 
not  dispute  that  the  PlaintiflFs  were  entided  to  a  dissolu- 
tion of  the  partnership ;  but  contended  that  it  ought 
to  take  place  from  the  date  of  the  decree,  as  in  Besch  t. 
Frolich  ;  that  the  case  did  not  fall  within  the  thirteendi 
clause,  for  the  event  there  contemplated  was  that  of  the 
Defendant  voluntarily  retiring  from  India  for  a  year  by 
reason  of  ill  health ;  that  a  lunatic  was  incapable  of 
exercising  any  discretion  on  the  matter,  and  that  his 
removal  could  not  be  considered  as  an  act  of  his  owih 
or  one  for  which  he  was  responsible. 

That  if  he  had  remained  a  lunatic  in  India^  still, 
though  incapable  of  performing  his  duties,  the  dissolution 
would  be  from  the  date  of  the  decree ;  Besch  v.  Frolick 
Tjiat  the  Plaintiffs  ought  to  have  taken  some  step  to 
determine  the  partnership,  such  as  giving  notice,  which 
notice  would  have  been  valid  notwithstanding  the  lunacy, 
Robertson  v.  Lockie{b\  and  ought  to  have  had  the 
partnership  property  valued. 

Mr. 

(a)  3  You.  4*  CoU.  (^Exch.),  184>.  (b)  15  8m.  885. 
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Mr.  B.  Palmer^  in  reply. 
The  Master  of  the  Rolls. 

V 

Though  the  word  ^*  dissolution  *'  is  not  used^  yet  I 
think  that  the  thirteenth  clause  contemplates  a  dissolu- 
tion. I  cannot  conceive  what  else  can  be  the  meaning 
of  the  provision^  that  the  books  are  to  be  made  up^  and 
the  stock  to  be  valued  and  taken  by  the  remaining 
partners. 

In  what  event  then  is  a  dissolution  to  take  place? 
^  In  the  event  of  death,  or  such  severe  illness  as  should 
oblige  Mr.  Parker  to  quit  ItuUa  for  more  than  one 
year."  What  happened  ?  Mr.  Parker  arrived  in  India^ 
in  a  state  of  insanity,  in  Februaty  1841.  It  is  true  that 
he  was  not  at  that  time  a  voluntary  agent,  competent 
to  determine  whether  he  would  quit  India  or  not  He 
was  left  entirely  to  the  care  and  humanity  of  persons 
there.  They  sent  him  back  to  England^  which  was  the 
best  and  most  proper  thing  to  do.  This  having  been 
advisedly  and  prudently  done  for  his  benefit,  the  question 
is,  whether,  according  to  the  fair  interpretation  of  this 
clause,  the  Court  must  not  hold  that  he  was  obliged 
by  severe  illness  to  quit  India. 

I  cannot  help  thinking  that  this  is  the  rational  and 
fair  meaning  to  be  given  to  these  words.  He  was 
obliged  to  go  back  to  England;  this  visitation,  this 
mental  affliction  rendered  it  impossible  for  him  to  re- 
main there. 

It  is  argued  that  to  bring  the  case  within  the  clause, 
it  is  necessary  that  there  should  be  an  intention  on  hb 
part ;  but  if  he  had  been  of  sound  mind,  his  mere  inten- 
tion would  not  have  determined  whether  he  was  obliged 
to  quit  J^uUa  or  not. 
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1847. 


Baoshaw 
'Parkbr. 


5se 


CASES  IN  CHANCERY* 


1847. 


Bags  HAW 
Parker. 


Next,  It  was  necessary  that  he  should  be  obliged  to 
quit  India  for  more  than  one  year,  and  in  the  result  1 
think  it  appears  that  he  was  obliged  to  quit  for  more 
than  that  time.  That  year  expired  some  time  in 
1842;  but  it  is  not  material  to  consider  on  what  p&^ 
ticular  day  in  the  year,  because  the  books  were  to  be 
made  up  to  the  end  of  the  partnership  year,  that  will 
be  up  to  December  1 842. 


Under  these  circumstances  I  think  that  the  partoe^ 
'  ship  must  be  considered  dissolved  on  the  last  day  of 
the  year  1842. 


Sayer  v.  Bennet,  1  Cox,  107. ;   Jones  v.  ^oy,  2  AT.  4"  JT.  126. ; 
Waters  v.  Taylor,  2  Ves.  4r  B.  299. 


July  6.  26. 


RYALL  V.  HANNAM, 


A  testator 
devised  an 
estate  to 
'*  Elizabeth 
Abbott  (a  na- 
tural daughter 
of  Elizabeth 
Abbott,  of  G., 
single  woman, 
and  who  for- 
merly lived  in 
his  service  ") 
for  life,  with 


T 


HIS  case  was  argued  by 


Mr.  Pin-vis  and  Mr.  Bird^  for  the  Plaintiffs,  who  cited 

Miller  v.  Travers(a)y  Selwood  v.  Mildmay  (b)^  Days. 

Trig  (c),  Hunt  v.   Hort  (d)^  Hampshire  v.  Peirce  [e\ 

Deiint 


(a)  8  Bing,  2U. 

(b)  3  Vesey,  306. 

(c)  1  P,  JVms.  286. 


(d)  SBro.C.  C.  311. 

(e)  2  Ves.  sen.  216. 


remainder  to  her  children.  At  the  date  of  the  will,  there  was  no  person  answcnng 
this  description  ;  for  though  Elizabeth  Abbott,  who  had  formerly  lived  in  his  ser- 
vice, had  a  natural  child,  ]^et  it  was  a  son  and  not  a  daughter,  and  was  named  •M* 
and  not  Elizabeth  ;  besides  this,  Elizahet/t  herself  was  not  then  a  single  woman,  but 
had  married  one  Caddy,  and  had  a  legitimate  daughter  Margaret.  Jolm  Abbott  bong 
dead,  the  property  was  claimed,  first,  by  the  PlainlifF,  on  the  ground  that  the  gift  ^'^ 
void  for  uncertainty  ;  secondly,  by  the  children  of  John  Abbott ;  and,  thiitlly,  by 
Margaret ;  but  the  Court  held,  under  the  circumstances,  that  the  children  of  Jf^ 
Abbott  were  entitled. 
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Denne  dem.  Briddon  v.  Page  {a\  Doe  dem.  Liversage  v. 
Vaughan  (i),  Hay  v.  The  Earl  of  Caoentry  {c)^  Doe  denu 
Hiscocis  v.  Hiscocks  (d),  Holmes  v.  Custance  (e\  Andrews 
V.  Dobson  (g),  Wigram  on  Wills,  ifi) 


1847. 


Mr.  Kindersley  and  Mr.  Crawford^  for  the  children  of 
JiAn  Abbott^  cited  BlundeU  v.  Gladstone  {i\  Beaumont 
V.  Fell{k)y  Masters  v.  Masters.  {I) 

Mr.  BoupeU  and  Mr.  J^mfs  Campbell,  for  Margaret 
Austin^  cited  Stockdale  v.  Bushby  {m)j  1  Jarman  on 
Wills  (n),  Standen  v.  Standen  (o),  JDo^  dm.  i>  Chevalier 
V.  Huthwaite  (p),  Door  v.  Geary,  {q) 

Mr.  Lavatj  for  the  trustee. 

Mr.  Puroisy  in  reply. 

2  Swinburne  on  Wills  {r),  Goodright  dem.   Uqyd  v. 

7i(^  Master  ^/A^  Rolls  reserved  his  judgment 


(a)  1 1  £af^,  603.  n. 

(6)  5  J7.,4-  il/i^.  464. 

^c^  3  Term  Rep,  83. 

(<0  5  Jf.  ^  >r.  363. 

(e)  12  »«y,  279. 

(g)  1  Car,  425w 

(A)  Page  150. 

(0  11  Sim,  467.  and  1  PfdL 
279.9  and  since  affirmed  by  the 
House  of  Lords. 

<*)  2  P.  Wms.  141. 


The 

(I)  1  P.  yrw*.  421. 

(m)  19  Fes.  381.  and  Sir  G. 
Cooper,  229. 

(«)  Page  333. ; 

(o)  2  r«.  jun.  689. 

(p)  ZB,  Sf  Aid.  632.  and  3 
iifoo.  304. 

(y)  I  Ves,  sen.  255. 

(r)  Page  456.  (7th  ed.) 

(*)  4  M.  4-  6\  88. 
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]  84«7.  TTie  Master  of  the  Rolls. 


William  Reed,  by  his  will,  dated  the  9th  day  of  MaatA 
17989  having  devised  certain  estates  to  trustees,  subject 
as  therein  mentioned  for  the  benefit  of  the  children  of 
his  nephew  William  Bell  lawfully  begotten,  gave  and 
devised  a  certain  copyhold  estate  of  inheritancei  latdj 
purchased  by  him  of  his  said  nephew  William  Bdl,  and 
which  he  had  surrendered  to  the  use  of  his  will,  to  his 
said  nephew  William  Bell,  for  life,  and  after  his  death 
to  trustees  to  support  contingent  remainders,  and  then 
in  trust  for  ^^  Elizabeth  Abbott,  a  natural  datighter  of 
Elizabeth  Abbott,  of  the  parish  of  GiUingham,  singk 
woman,  and  who  formerly  lived  in  his  service,"  for  her 
life,  and  after  her  decease,  then  in  trust  for  all  and 
every  the  child  and  children  of  the  body  of  the  said 
Elizabeth  Abbott  the  daughter,  lawfully  to  be  begotten, 
equally  between  and  amongst  them,  share  and  share 
alike,  as  tenants  in  common,  with  a  devise  over  in  de- 
fault of  any  such  issue. 


After  the  testator's  death,  William  Bell,  the  devisee 
for  life,  took  possession  of  the  estate.  He  continued  in 
possession  till  his  death,  which  happened  in  October 
1839.  The  surviving  trustee  then  entered  into  pos- 
session of  the  estate,  and  the  question  is  to  whom  it 
belongs. 

There  was  no  person  answering  the  description  of 
the  first  devisee  in  remainder  mentioned  in  the  will,— 
no  **  Elizabeth  Abbott,  a  natural  daughter  of  Elizabeth 
Abbott,  of  the  parish  of  GiUingham^  single  woman,  who 
had  been  in  the  testator's  service;"  the  descriptioo 
being  erroneous,  and  literally  applicable  to  no  one. 


Lit 
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L  It  is  alleged  by  the  Plaintiff,  that  it  cannot  be  dis-       1847. 
covered  who  was  meant,  and  therefore  that  the  devise 
is  void  for  uncertainty* 

IL  It  is  alleged  by  the  Defendants  of  the  name  of 
AUoUf  that  the  testator  meant  John  AbboUj  who  was  a 
natural  son  of  Elizabeth  Abbottj  a  single  woman,  who 
had  been  in  the  testator's  service,  and  who  afterwards, 
and  before  the  date  of  the  will,  became  Elizabethj  the 
wife  of  John  Caddy. 

IIL  And  it  is  alleged  by  the  Defendant  Margaret 
Austin^  that  the  testator  meant  herself,  /•  e.  Margaret j 
the  l^itimate  daughter  of  John  Caddy  and  Elizabeth  his 
wife,  who  was  formerly  Elizabeth  Abbott,  and  had  been 
in  the  testator's  service* 

The  &cts  are,  that  in  the  year  1791  Elizabeth  Abbott, 
a  single  woman,  in  the  service  of  the  testator,  became 
pr^^nant:  —  that  William  Bell,  the  testator^s  nephew, 
and  the  devisee  for  life  of  the  estate  in  question,  was  the 
putative  father  of  the  child :  —  that  the  testator  desired 
hb  nephew  to  marry  this  Elizabeth  Abbott,  but  the 
nephew  refused;  and  the  woman  having  left  the  tes- 
tator's house  soon  afterwards,  gave  birth  to  a  male 
child,  which  was  christened  John :  that  the  testator 
took  some  interest  in  Elizabeth  Abbott,  and  shewed  her 
some  kindness  after  the  birth  of  her  son.  He  knew 
wdl  that  there  was  a  natural  child  of  EUzabeth  Abbott 
of  the  parish  of  Grillingham,  single  woman,  who  had 
lived  in  his  service.  He  may  or  may  not  have  known 
that  the  child  was  a  son;  but,  except  the  son  John, 
Elizabeth  Abbott  never  had  any  illegitimate  child. 

Nn  4  In 
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In  the  beginning  of  the  year  1795  she  married  Jokit 
Caddy ^  and  in  Naoeniber  1795  the  Defendant  Margatei 
was  born^  a  legitimate  child  of  that  marriage. 

There  seems  reason  to  believe,  and  for  the  purpose 
of  this  suit  I  assume,  that  the  testator  continued  to 
notice  and  to  shew  some  kindness  to  Mrs*  Caddy^  after 
her  marriage  and  the  birth  of  her  daughter  Margaret^ 
who  was  the  only  child  of  the  marriage  bom  before  the 
date  of  the  will. 


It  was  under  these  circumstances, — Elizabeih  Caddjj 
having  (when  Elizabeth  Abbott^  single  woman)  had  one 
natural  child  and  no  more,  viz.  a  son,  of  whom  WUUam 
Bell  was  the  putative  father,  and  having  had  a  legitimate 
daughter  born  to  her  husband  John  Caddys — that  the 
testator  made  his  will,  and  thereby,  after  making  a  pro- 
vision for  the  children,  namely,  legitimate  children  of 
William  Bellf  gave  this  estate  to  him  for  his  life  only, 
with  remainder,  as  it  is  expressed,  to  ^^  Elizabet/ty  a 
natural  daughter  of  Elizabeih  Abbott^  a  single  woman.'^ 

After  great  doubt,  and  with  much  difficulty,  I  have  at 
length  come  to  the  conclusion,  that  the  testator  should 
be  deemed  to  have  meant  to  give  the  estate  in  remainder 
to  the  person  who  was  the  only  natural  child  of  Ebza- 
beth  Abbott  single  woman,  tlie  only  person  to  whom  he 
can  be  supposed  to  have  had  some  relation  through  his 
nephew  William  BelU  to  whom  the  life  interest  in  the 
estate  was  given.  The  words,  as  they  stand  in  the  will, 
have  no  application  to  any  person ;  but  a  valid  devise 
in  favour  of  some  one  must  have  been  meant,  and  I 
cannot  conclude  that  the  testator  did  not  mean  to  make  a 
provision  for  the  natural  child  of  Elizabeth  Abbott;  and 
if  it  be,  as  I  think^it  ought  to  be,  concluded,  that  he  did 
mean  to  provide  for  her  natural  child,  then  as  she  had 

only 
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ily  one,  I  think  that  the  mistake  of  the  name  and  sex  1847. 

ight  not  to  defeat  the  devise ;  and  on  the  whole  I  am  ^^^'^^"^ 

'  opinion,  that  the  children  of  John  Abboti  became  v. 

(titled  to  the  benefit  of  the  devise.              .                    '  ^^nnam. 


WOOD  V.  PATTESON.  ,84^. 

Jul^  15*  18. 

pHE  testator,  Robert  Stretty,  was  seised  of  some        ^®47. 
'-   mining  property  under  lease  for  ninety-nine  years.        Ai^,  3/ 

The  Court 

In  IBIS,  he  made  his  will,  by  which  he  devised  the  ^dratofSe 

'operty  to  trustees,  on  trust  to  divide  the  rents  amongst  statute)  au- 

s  four  daughters  for  life,  with  remainder   to   their  tees  for  infants 

lildren.    The  testator  gave  to  hb  trustees  no  power  '°.  ?*"J  * 

^  *^  muung  lease, 

lease  the  property.  although  the 

legal  estate  is 
vested  in  such 

The  lease  of  the  mines  expired  in  1 825 ;  but  the  mines  trustees,  and 

gre  continued  to  be  worked  until  1837,  when  the  JJi>uid^^e. 

achinery  was  taken  under  a  distress  and  sold.    The  pefidal  to  the 

nants  for  life  for  the  purpose  of  keeping  them  open, 

id  in  a  working  state,  had  since  worked  the  mines,  but 

,  a  loss ;  and  it  had  been  found  impossible  to  continue 

orking  them  without  a  large  outlay  of  capital,  which 

mid  only  be  effected  by  granting  a  lease  of  about 

Kty  years.    Some  of  the  parties  entitled  in  remainder 

iing  infants,  and  the  trustees  having  no  power  to  grant 

16  lease,  an  application  was  made  to  the  Court  by  two 

I  the  daughters  and  their  husbands  for  its  authority  to 

rant  the  lease  required.    The  case  did  not  come  within 

16  act  {a) 

Mr. 

(a)  1 1  Geo  A.  4*  1  FT.  4.  r.  65.      Sim,  445. ;  and  Aliomey^General 
17.     See  In  re  Evans^  2  MyL      v.  Owen^  10  Vet,  555. 
K.  318. ;  Ex  parte  Legh^  15 
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Mr.  Kindersley  and  Mr.  F.  J.  HaU,  for  the  trustees. 

Mr.  Thmer  and  Mr.  Llcyd  for  the  tenant  for  life 
The  interest  of  all  parties  requires  that  the  mine  should 
be  worked ;  otherwise  it  will  become  filled  with  water, 
and  its  value  destroyed  and  lost  to  all  interested  either 
in  possession  or  in  remainder.  It  cannot  now  be  worked 
without  expensive  machinery  and  a  considerable  outky, 
which  nobody  will  supply,  unless  his  possession  for  a 
long  term  be  secured  by  a  lease.  It  must  be  inferred  that 
the  testator  intended  it  to  be  worked,  and  that  the  tenants 
for  life  should  have  the  benefit  of  it ;  and  at  his  death  it 
was  subject  to  the  lease  of  ninety-nine  years.  In  N(n^ 
v.  Amitt  (a)  real  estates  were  devised  to  trustees  in  fee, 
in  trust  to  pay  certain  annuities,  and  permit  ^  to  re- 
ceive the  rents  for  life,  with  remainder  to  his  children. 
Sir  J.  Leach  held,  that  the  trustees  had  power  to  grant 
a  lease  for  ten  years,  notwithstanding  the  tenant  for  life 
disapproved  of  it  And  in  Cecil  v.  Salisbury  (i)  it  is 
said,  ^^  this  Court  hath  often  decreed  building  leases  for 
sixty  years  of  infants'  estates  where  for  their  benefit." 


In  Jervoise  v.  Clarke  (c)  the  testator  directed  his 
estates  to  be  sold.  It  was  referred  to  the  Master,  to  in- 
quire whether  it  would  be  for  the  benefit  of  the  parties 
interested,  that  leases  of  mines  under  the  lands  should 
be  granted ;  and  the  Master  reported  that  it  would  be 
beneficial.  The  Vice-Chancellor  doubted  at  first  the 
propriety  of  this  reference  and  report,  but  ultimately 
confirmed  it,  as  the  leases  were  also  to  be  sold,  and 
were  only  auxiliary  to  the  sale  of  the  estate. 


Again 


(a)  \Rutt.^M.^\ 
(6)  2  Vem.  p.  ?25. 


(c)  6  Madd,  96. 
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Again  in  NewUm  v«  Lucas  in  this  Court  (a),  where 
ihree  infants  were  interested  in  remainder  in  some 
dilapidated  property  vested  in  trustees,  the  Court,  after 
ascertaining,  by  means  of  a  reference  to  the  Master, 
that  it  would  be  for  their  benefit,  authorised  the  granting 
of  a  repairing  lease  for  a  term  of  fifty  years,  (b) 


5*S 
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Wood 

V. 
PATTBSOIf.  ' 


The  legal  estate  is  in  the  trustees,  and  all  the  in- 
terests under  the  will  are  equitable ;  therefore  the  lessee 
will  get  the  legal  estate,  and  this  Court  has  power  to 
bibd  the  equitable  interest  by  its  order.  The  lessees 
will  be  secure,  for  no  attempt  can  be  made  to  impeach 
the  leases,  except  in  equity ;  and  the  Court,  seeing  that 
what  has  been  done  was  for  the  benefit  of  those  in  re- 
mainder, will  not  assist  in  setting  the  leases  aside. 

Mr.  Lemin  appeared  for  other  parties. 

Bussel  V.  Bussel(c)j  and  Baa)es  v.  East  London  Water 
Works  Company  ((f),  were  also  referred  to. 

During  the  course,  and  at  the  conclusion  of  the  ar- 
gument, the  following  observations  fell  from 


The  Master  of  the  Rolls. 

Thb  matter  requires  great  consideration.  There  is  a 
considerable  difference  between  a  building  and  a  mining 
lease;  in  the  former  case,  an  addition  is  made  to  the 
estate,  but  in  the  latter  the  whole  is  an  abstraction,  and 
1  am  at  a  loss  to  see  what  authority  this  Court  has  to 
permit  the  tenant  for  life  to  take  the  substance  of  the 

estate, 

(a)  23d  Bee.  1845,  and  27th  246.,  and  Reg.  IM.  1846,  B.  fb. 

Mar.  1846.  950. 

(J))  Reg.  JJb.  1845,   B.  fo.  (c)  1  MoUoy,  525. 

,     _  (d)  Jacob.aU. 
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estate^  which  would  otherwise  be  inherited  by  tbe  re- 
mainder-man. 

As  to  Naylor  v.  Arniitf  I  should  be  afraid  to  act  on 
it ;  for  if  the  trustees,  unauthorised  by  the  will,  have 
the  power  of  leasing  for  ten  years^  I  see  no  reason  why 
they  should  not  have  power  to  lease  for  sixty.  As  to 
Newton  v.  Lucasj  I  do  not  think  myself  bound  by  it. 

I  give  no  opinion  on  the  matter  at  present,  but  if  it 
be  desired  a  reference  may  be  made  to  the  Master,  to 
inquire  whether  it  will  be  for  the  benefit  of  the  parties. 


It  was  accordingly  referred  to  the  Master  to  inquire 
&c.,  whether  it  was  necessary,  in  order  to  the  colliery 
and  ironstone  forming  part  of  the  said  trust  estates  and 
premises  being  made  productive  to  the  tenants  for  life, 
that  the  same  should  be  let  for  any  and  what  term  or 
number  of  years  absolute ;  and  whether  it  would  be  fit 
and  proper,  and  for  the  benefit  of  such  of  the  parties 
interested  in  the  said  colliery  and  ironstone  in  remainder 
as  were  infants,  that  the  same  should  be  let  for  any  and 
what  term  of  years  absolute,  or  otherwise  and  how» 
with  liberty  to  state  any  circumstances  specially. 

The  Master  reported,  that  it  was  necessary,  in  order 
to  the  colliery  and  ironstone  being  made  productive  to 
the  tenants  for  life  of  the  said  trust  estate,  that  the  same 
should  be  let  together  or  separately  for  a  term  not 
exceeding  sixty  years  absolute.  And  inasmuch  as  the 
same  could  never  be  made  productive  to  any  one  with- 
out such  expenditure  and  outlay  as  was  thereinbefore 
mentioned,  and  which  could  only  be  procured  to  be 
made  by  granting  a  lease  for  a  term  or  terms  not 
exceeding  sixty  years,    and  if  once    put  in  a  proper 

working 
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working  state,  the  same  would  be  productive^  not  only 
during  the  lives  of  the  Defendants,  the  tenants  for  life, 
but  also  during  the  lives  of  the  youngest  of  the  parties 
then  interested  therein  in  remainder,  he  was  of  opinion, 
that  it  would  be  for  the  benefit  of  the  infants  to  let  the 
same  for  a  term  not  exceeding  sixty  years* 
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A  petition  was  now  presented,  praying  liberty  for  the         i847. 
trustees  to  let  the  colliery  in  the  mode  approved  of  by      '^'^^  ^^' 
the  Master. 

Mr.  Turner  and  Mr.  Llqt/d  repeated  their  former 
arguments,  adding,  that  the  Court  was  in  the  habit  of 
dealing  with  the  property  of  infants  for  their  benefit;  as 
by  laying  out  personal  estate  in  the  purchase  of  real 
estate  which  was  convenient  for  the  enjoyment  of  their 
other  realty,  and  therefore  advantageous  to  the  infant,  and 
also  by  compromising  suits  and  making  an  election ;  but 
they  admitted,  that  if  the  legal  estate  had  been  in  the 
infant,  the  Court  would  not  have  the  power  of  binding 
it.  (a) 


Mr.  Lewifif  for  incumbrancers  under  a  tenant  for 
life,  argued,  that  the  trustees,  having  the  legal  estate, 
must  have  the  power  of  dealing  with  the  estate  in  the 
ordinary  course  of  prudent  management,  and  that 
where  in  the  ordinary  course  of  management  of  a  farm 
it  was  customary  to  grant  a  ten  years'  lease,  it  was  com- 
petent to  the  trustees  to  grant  one  for  that  period, 
as  in  Naylor  v.  ArnitL  So,  in  the  case  of  mines, 
where  it  was  customary  to  grant  a  lease  for  a  longer 
period,  the  trustees  had  a  similar  authority  to  grant 
one.  {b)  That  the  Court  had  a  power  over  the  equit- 
able estate  of  infants,  which  it  did  not  possess  for  the 

legal 

(a)  Calvert  v.  God/rei/,  6  Beav,  97.  (b)  See  10  Fes.  p.  560. 
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1847*       legal  estate ;  thus  it  would  order  the  sale  of  an  infant's 
^"^^y^^^    estate  for  the  payment  of  a  mortgage  upon  it 


V. 


Pattbson.  jjj^^  Selwyn^  for  the  Defendants  who  were  interested 
in  remainder  in  half  of  the  property,  and  who  were 
adult,  supported  the  application,  seeing  that  it  would  be 
for  their  benefit ;  for  if  the  working  of  the  mines  were 
abandoned,  other  persons  in  the  neighbourhood  might 
obtain  rights  in  the  water  or  easements,  which  might 
altogether  prevent  the  future  working  of  this  mine. 

Mr.  Kindersley  and  Mr.  F.  J.  Hall  for  the  Plainlifi. 

Mr.  Heiherington  for  a  Defendant 

The  Master  of  the  Rolls  said  he  would  consider 
the  case. 


August  3,  The  Master   of  the  Rolls  declined   making  the 

order. 
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HUDLESTON  r.  GOULDSBURY.  June  7. 


3£  testator,  General  Manhall,  by  his  will  dated  Canal  shares 

in  1845,  after  giving  "  to  his  affectionate,  dutiful  under  a  be- 

leafly  beloved  wife,"  all  his  plate,  furniture,  books,  ^***  of  pro- 

,   carriages   and   horses,   and   all   his  goods  and  m  **  bonds  or 

els  of  every  description,   with  the  exception  of  "^JJ'J'^^tQ 

articles  as  might  be  particularly  devised  in  any  willed  that  cer^ 

iring  part  of  his  will,  and  after  giving  his  wife  his  shou?d^te^ 

rs  of  pay,  and  the  balance  at  his  banker's,  pro-  vested  in  a 

5,,  nuinnermost 

id  as  follows :  —  secure,  and 

least  liable  to 

fluctuation  or 

Ind  as  for  and  concerning  my  property^  thai  is  or  risk,  and  that 

be  vested  in  the  British  or  foreign  ftmds,  or  in  bonds  ^l\f^^Y 

writies  of  any  description^  I  will  that  the  property  of  his  wife  at 

be  vested  in  such  manner  as  she,  with  the  advice  ^^^  ^  ^J 

y  executors,  may  consider  most  secure,  and  least  siduc  he  willed 

\  to  fluctuation   or  risk.     And   further,  that  the  distribute  to 

ipal  sum  of  3000/.  shall  be  at  the  will  and  dis-  ^  relations. 

,         ,  ,  He  made  his 

of  my  said  wife  at  the  time  of  her  death,  to  wife  residuary 

isoever  she  will,  but  the  residue  of  the  property,  J^^'  5f|  ' 

and  above  the  said  30002^,  I  will  that  my  wife  shall  tribution  to 

bute  to  my  relations,  whose  relative  claims  she  is  wMuotto"' 

acquainted  with."      He  appointed  his  wife  execu-  take  place 

<'  and  likewise  to  be  residuary  legatee  of  his  estate  ;  death,  and  the 

he  accordingly  gave  and  bequeathed  to  her,   for  Court  inclined 

sole  use  and  benefit  and  disposal  thereof,  all  his  that  the  wife 

lly  property  and  estates  whatever,  with  the  excep-  ^^'^  *jj*^®. 

of  the  legacies  and  bequests  thereinbefore  men-  plication ;  but 

d."     And  he  appointed  three  gentlemen  to  be  joint  ^if  trtnte  *  he 

itors*  was  entitled 

for  life  under 
the  residuary 

The  gift  to  her. 
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184>7.  The  testator  died  possessed  (amongst  other  things) 

jT*^"^^^     of  money  in  the  funds,  East  India  stock,  Bussian  and 
V.  other  bonds,  and  eight  Shropshire  canal  shares. 

GOULDSBURY. 

This  bill  for  administration  now  came  on  for  hearing 
upon  the  Master's  report. 

Mr.  Uqi/d,  for  the  Plaintiff,  and 

Mr.  Roupell  and  Mr.  Bennett  for  the  next  of  kin, 
contended,  that  the  canal  shares  passed  by  the  bequest 
of  property  vested  in  securities^  and  that  the  testator  in- 
tended to  include  all  property  invested  by  him,  whether 
in  the  funds,  bonds,  or  in  public  companies,  and  yield- 
ing' interest  or  profits,  and  that  this  was  the  usual  and 
popular  meaning  of  the  expression  used  by  the  testator. 

Secondly.  That  after  setting  apart  the  3000/.  ster' 
ling,  the  remainder  of  the  residuary  estate  was  imme- 
diately  distributable  amongst  the  next   of  kin  of  the 
testator;  for  the  residue  of  the  property  (without  any 
reservation  of  a  life  interest  to  the  widow),  over  and  above 
the  SOOO/.,  was  to  be  distributed  by  her  amongst  the 
testator's  relations,  ^^  whose  relative  claims,'^  added  the 
testator,  ^^  she  is  fully  acquainted  with ;"  and  that  these 
words  shewed,  that  the  distribution  was  to  be  among  a 
class  existing  at  the  death  of  the  testator,  with  whose 
claims  she  was  then  fully  acquainted,  and  not  amongst  a 
class  living  at  her  death  whom  she  might  know  nothing  of. 

Mr.  Kinderslcy  and  Mr,  Steuart  Macnaghten^  for  the 
widow.  A  canal  share  cannot  be  considered  an  investment 
in  a  security.  It  consists  not  of  any  capital  sum,  but  is  a 
mere  share  in  the  property  of  a  trading  concern;  Sparling 

V.  Parker 
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V.Parker,  (a)    Tbey  therefore  belong  to  the  widow  as       1847. 
residuary  legatee.  S^^k 


Secondly.  The  widow  takes  a  life  interest  in  this  pro- 
perty by  implication :  Blackwell  v.  Btdl  {b\  Eoe  v.  Sunt' 
merset.  (c)  The  whole  scope  of  the  will  shews  an  anxiety 
to  provide  for  her,  and  this  implication  is  strengthened 
*'  by  reason  of  the  language  of  tenderness  and  affection  " 
used  by  the  testator :  Rogers  v.  Rogers,  {d) 

Thirdly.  At  all  events,  the  fund  is  not  distributable 
amongst  the  relations  until  her  death,  and  the  inter- 
mediate income  belongs  to  the  widow  as  residuary  lega- 
tee, for  '*  the  whole  period  of  the  life  of  the  donee  is 
allowed  for  the  execution  of  a  power  where  it  is  general 
in  its  terms:''  1  Sug,  Paw.  346.,  Coleman  v.  Set/mour.  (e) 
The  whole  is  to  be  vested  so  as  to  be  most  secure  and 
least  liable  to  fluctuation ;  this  would  be  useless,  if  an 
immediate  distribution  were  contemplated.  Again,  the 
SOOOi!.  is  to  be  at  her  disposal  at  her  death,  but  *^  the 
residue  of  the  property,"  that  is,  the  residue  of  an  exist- 
ing mass  from  which  the  30002.  is  to  be  then  taken,  is  to 
be  distributed.  This  shews  that  the  whole  is  to  be  kept 
together  during  her  life. 

Mr.  Lhifdf  in  reply* 


OoULDSBimY. 


T^e  Master  of  the  Rolls.  june  7. 

I  am  of  opinion  tlint  a  share  in  a  canal  company 
cannot  be  deemed  property  invested  on  security.    A 

share 

(a)  9  Beavan,  450.  (d)  3  P.  Wvu.  193. 

(6)  1  Keen,  176.  (e)  1  Ves.  sen.  209. 

i  (c)  5  Burr.  2008. 

Vol.  X.  O  o 
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1847.       share  in  a  canal  company  is  property,  which  may  be 

HuDi^sToir    '^^S'^^  *°^  s^'^  without  reference  to  any  sum  given 
«•  for  or  secured  by  it     It  is  not  a  security  for  money, 

but  the  property  itself  that  is  bought  or  sold* 

The  principal  question  is,   whether  the  widow  is 
entitled  to  a  life  interest  in  this  particular  property. 
The  testator  directs  it  to  be  vested  in  such  manner  as 
she,  with  the  advice  of  his  executors,  might  consider 
most  secure,  and  least  liable  to  fluctuation  or  risk. 
That  was  to  be  done,  no  doubt,  at  his  death,  when  bis 
wife  had  acquired  a  right  to  deal  with  the  property) 
and   his  executors   were  in   a  condition  to   assist  her 
with  their  advice;  or  as  soon  after  as  might  be  con- 
venient    It  has  been  contended  that  this  direction  to 
invest  in  a  non-fluctuating  or  permanent  fund  is  quite 
inconsistent  with  the  notion  of  making  an  immediate 
distribution,  and  therefore  that  unless  the  Court  finds 
subsequent  words,  which  make  it  imperative  to  have  ao 
immediate  distribution,  that  is,  unless  you  find  words 
so  strong  as  to  overrule  the  eiFect  of  the  previous  direc- 
tion to  invest  in  a  permanent  and  non-fluctuating  in- 
vestment, it  must  hold  that  the  distribution  was  not  to 
take  place  at  the  testator's  death. 

Again :  the  testator  directs  the  sum  of  3000/.  ster- 
ling to  be  at  the  will  and  disposal  of  his  wife  at  the 
time  of  her  death ;  that  is,  3000/.,  part  of  the  very 
property  which  he  directs  shall  be  invested.  "The 
residue  of  the  property"  is  to  be  distributed  by  his 
wife  amongst  his  relations.  The  residue  of  what  pro- 
perty? Why,  the  residue  of  the  property  which  he 
had  previously  directed  to  be  invested  in  securities  least 
liable  to  fluctuation,  after  taking  away  the  30002. 

« 

lam 
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I  am  of  opinion  that  this  will   ought  to  be  read        1847. 
lus:    The   whole  shall  be  invested  on  a  permanent    ^^^^^^^"^ 

^  HUDLBSTON 

icurity,  and  at  her  death  the  SOOO/.  shall  be  given  v. 

'  whomsoever  she  wills,  and  the  residue  shall  be  then  <5K)dldsbury. 

stributed  amongst  my  relations. 

This  is  the' effect  of  the  sentence:  he  meant  the 
hole  to  be  kept  together  till  her  death,  and  then  3000/. 
Eis  to  be  given  to  any  person  she  might  think  proper, 
id  the  remainder  was  to  be  distributed  by  her  amongst 
a  relations,  whose  relative  claims  she  was  fully  ac- 
lainted  with. 

It  is  very  true  that  he  has  not  said  a  word  about  a 
e  interest  to  his  widow.     It  is,  however,  unnecessary 

say  whether  a  life  interest  is  or  is  not  given  to  her  by 
iplication.  I  am  very  much  inclined  to  think  there  is ; 
It  suppose  it  otherwise,  still  if  the  distribution  is  not  to 
ke  place  until  her  death,  then  she  becomes  entitled 
» the  intermediate  income  under  the  residuary  clause 
*  gift  to  her  of  everything  not  thereinbefore  given  by 
le  will. 

It  is  true,  that  it  was  intended  that  she  should  ex- 
cise a  judgment  and  discretion  with  respect  to  the 
aims  of  his  relations;  and  it  was  argued,  that  the 
ne  when  such  judgment  could  be  most  fairly  and  ad- 
intageously  exercised  would  be  immediately  upon  the 
stator's  death.  I  do  not  know  what  claims  may  here- 
ter  arise  amongst  the  relatives  in  respect  of  that  re- 
due  ;  but  I  do  not  think  this  b  a  sufficient  ground  for 
ying,  that  the  distribution  is  to  take  place  at  the  time 
'  the  testator's  death. 


Oo  2 
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April  24.  COLES  (CAROLINE)  v.  FORREST. 

A^i^ts.       COLES  (WILLIAM)  and  WARD  v.  FORREST. 

WARD  V.  FORREST. 

A.  mortgaged     FTTl ANNEBj  being  entitled  to  a  leasehold  property  at 
filed  a  bill  of  Oxford^  mortgaged  it  first  to  Coles^  and  afterwards 

foreclosure,       to  Bedhead. 
and  B^  pend- 
ing the  suit, 

c;S,^rt-       ^"  18Sl,Caro/iWCofe5fiIedabillofforecIosureagainsl 

gaged  to  2>.,     the  representatives  of  Tanner  and  against  Bedhead. 

and  became 
insolvent.    D, 

filed  a  supple-       In  18S5,  Caroline  Coles  assigned  the  premises  to  W/- 
have  the  be-     ^^^^  Coles^  who,  in  the  same  year,  mortgaged  them  to 

nefit  of  the        Ward.    The  mortiraire  of  Bedhead  was  also,  in  the  same 

suit  for  fore-  ^  ° 

closure :  year,  transferred  by  Bedhead  to  Caroline  ColeSy  and  by 

^f^'^]^^^Y   her  to  William  Coles, 
yidis  entitled 

to  such  relief. 

fii^Tbilur  ^"  December  1S36,  William  Coles  and  Ward  filed  the 
foreclosure,  second  bill,  which  was  one  of  revivor  and  supplement, 
the  suit,  trans-  Afterwards,  both  Caroline  and  William  Coles  became  in- 
ferred the  solvent,  and,  in  1845,  Ward^  as  sole  Plaintiff,  filed  the 
A.  B,,  who  third  bill,  which  was  a  supplemental  bill,  bringing  the 
transferredjt  assignees  of  both  before  the  Court. 

that  the  extra  Thc 

costs  thus 

occasioned  were  not  to  be  charged  against  the  mortgagor. 

Pending  a  suit,  by  a  first  mortgagee  to  foreclose,  the  Plaintiff*  obtained  a  transfer 
from  the  second  mortgagee:  Held,  that  the  costs  occasioned  were  chargeable 
against  the  estate. 

A.  B,  mortgaged  a  leasehold  property,  and  afterwards  specifically  bequeathed  it  to 
A,  and  B.^  on  certain  trusts  for  C,  D.  and  E, :  Held,  that  C,  D,  and  £.  were  proper 
parties  to  a  bill  to  foreclose. 

A  mortgagee  had  been  in  possession.  She  transferred  the  whole  of  her  interest, 
and  afterwards  became  insolvent.  Her  asftignees  were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their  costs  ouf  ;ht  not  to  be  charged  on  thc  mortgaged 
estate,  but  on  the  Plaintiff: 
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The  three  suits  now  came  on  for  hearing.  1847. 


Coles  . 
Mr.  Kinderiley  and  Mr.  Chapman  Barber^  for  the  r. 

Plaintiff  Wardy  asked  for  the  common  decree  for  fore-     *^o"**st. 
closure. 


Mr.  Turner  and  Mr.  Chandless  for  the  Defendants. 
First.  Ward  is  entitled  to  no  relief  in  this  suit ;  he  is  a 
mere  sub-mortgagee  from  an  assignee  pendente  lite^ 
Booth  V.  Creswicke  (a),  where  **  after  decree  in  a  suit  by 
a  second  mortgagee^  to  redeem  the  first  and  foreclose 
the  subsequent  mortgagees,  one  of  the  subsequent  mort- 
gagees assigned  his  interest  in  the  premises  to  ^.  A. 
then  filed  a  bill  against  all  the  parties  to  the  former  suit, 
praying  to  be  entitled  to  the  benefit  of  that  suit,  and  to 
redeem  the  mortgagees  who  were  prior  to  himself,  and 
to  foreclose  the  others.  The  bill  was  dismissed  as  against 
all  the  Defendants  except  the  assignor :  and  A.  was  de- 
clared to  be  entitled  to  stand  in  his  place,  and  to  use  his 
name  in  the  further  prosecution  of  the  first  suit." 

Secondly.  The  costs  occasioned  by  the  assignment 
of  Caroline  Coles  pending  the  suit  and  of  the  assign- 
ment by  Redhead^  and  also  the  costs  of  making  the  as- 
signees parties,  ought  to  be  borne  by  the  mortgagees, 
and  not  thrown  on  the  mortgaged  estate. 

On  this  point  the  following  cases  were  cited  — 
Wetherell  v.  Collins  (i),  Bartle  v.  Wilkin,  {c) 

Mr. 

(a)  8  Simont^  352.  Oldaker,  Ibid,  p.  107. ;  Barry  v. 

(h)  3  Madd.  255.  fTrry,  3  Ruts.  465. ;    Reade  v. 

(c)  8  Shnoru,  238. ;    and  sed  Sparket,  1  Moll,  8. ;  Ex  parte 

Smith   T.  Chichester,    2  Dm.   4*  Onimaney,    10  Sim,   298. ;    Ex 

War.  p.  403. ;  Capper  y.Terrtng-  parte  Richards^  1  Jac.  ^  W.  264. 
ton^  I  CoUjfer^  p.  104. ;  Burden  v. 

Oo  3 
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Mr.  Kentf  for  the  insolvents'  assignees^  asked  for  their 
costs  as  against  the  Plaintiff. 

Mr.  Kinderdey^  in  reply.  The  Plaintiff  Ward^  having 
a  charge  on  the  estate,  has  a  right  to  make  it  e£kcti?e. 
Booth  V.  Cresmcke  differs  from  the  present,  for  there 
the  rights  of  the  parties  bad  been  settled  by  decree, 
previous  to  the  assignment 

I  admit,  that  where  a  mortgagee  comes  for  a  fore- 
closure, although  he  is  entitled  to  be  paid  his  principal, 
interest,  and  costs,  still,  he  is  not  entitled  to  costs  ooci- 
sioned  by  his  miscarriage.  Here  the  whole  costs  hafe 
been  occasioned  by  the  default  of  the  mortgagee  in  not 
paying  his  debt,  according  to  his  contract.  If  he  bad 
redeemed,  the  mortgagees  would  not  have  been  reduced 
to  the  necessity  of  assigning  their  interest,  or  of  entering 
into  litigation,  and  both  the  suit  and  assignment  would 
have  been  prevented.  The  general  rule  is  to  allow  a 
mortgagee  all  such  costs. 

Tlie  Master  of  the  Rolls. 

I  doubt  whether,  in  regard  to  the  costs,  there  is  any 
thing  requiring  the  special  direction  of  the  Court 

The  Taxing  Masters,  to  a  considerable  extent,  take 
these  matters  into  their  consideration. 

If,  in  the  usual  course  of  proceeding,  they  would  take 
into  their  consideration  the  question  of  costs  unneces- 
sarily or  improperly  incurred  pending  the  suit,  I  should 
not  think  it  right  to  interfere  at  all^  or  give  any  specific 
directions;  but  if  they  would  not,  then,  as  Mr.  Twmer 
observed,  the  costs  might  be  allowed  as  of  course,  unless 
some  notice  of  them  were  taken  in  the  decree. 


With 
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With  respect  to  the  other  objection,  that  the  Plaintiff  ^1847. 
fFard  is  entitled  to  no  decree  whatever  in  this  suit,  I 
do  not  see  that  the  circumstances  of  this  case  are  at  all 
like  that  decided  by  his  Honour,  the  Vice-chancellor 
of  England.  As  Mr.  Ward  has  an  assignment  of  the 
mortgaged  estate,  surely  he  has  a  right,  in  the  absence 
of  any  decree  or  determination  to  the  contrary,  to  have 
this  matter  investigated.  I  do  not  think  you  can  make 
any  reasonable  objection  to  that 

I  will  communicate  with  the  Taxing  Masters  to  see 
whether,  without  specific  directions,  they  would  take 
this  matter  into  their  consideration.  They  sometimes 
do  so  to  a  considerable  extent.  The  Vice-chancellor 
Knight  Bruce  the  other  day  referred  to  them  to  ascer- 
tain whether  in  taxation  they  would  allow  the  costs  of  an 
assignment,  and  they  answered  in  the  negative. 


The  case  was  re-argued,  when  Jvbf  10. 

The  Master  o^  the  Rolls  said,  he  would  consider 
the  question. 


The  Master  of  the  Rolls.  Augutt  3. 

This  case  stood  over  with  respect  to  the  costs.  I 
have  since  consulted  one  of  the  Taxing  Masters  on  the 
question,  whether  the  costs  incurred  after  the  institution 
of  the  suit  by  certain  assignments  of  a  mortgage  ought 
to  be  charged  against  the  mortgaged  estate. 

Oo  ^  A  bill 
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A  bill  to  foreclose  leaseholds  was  filed  by  Caixiine 
ColeSf  the  execoti'ix  of  Thomas  Coles^  the  first  mort- 
gagee against  the  representatives  of  the  mortgagor  and 
Redhead  VisecouA  mortgagee.  It  seems  that  some  yeirs 
after  the  institution  of  the  suit,  Carolitie  Coles  the  Plain- 
tiff assigned  her  mortgage  interest  to  WiUiam  ColeSy  and 
William  Coles  assigned  it  to  Heiiry  Ward.  These  assign- 
ments were  made  by  the  Plaintiff  after  the  institution  of 
the  suit,  and  were  of  such  a  nature  as  to  make  the  suit 
wholly  inefficient,  and  it  could  not  have  gone  on.  I  am 
of  opinion  the  costs  specially  occasioned  by  them  ought 
not  to  be  charged  against  the  mortgaged  estate.  There- 
fore, in  the  taxation,  the  Master  is  not  to  allow,  as 
against  the  estate,  any  increase  of  costs  occasioned  by 
Caroline  Coles  having  assigned  her  securities. 


Redhead^  the  second  mortgagee,  assigned  his  second 
mortgage  to  Caroline  Coles,  who  assigned  it  to  WilliaM 
Coles.  I  am  of  opinion,  on  the  authorities  upon  the 
subject,  that  the  costs  occasioned  by  those  assignmenU 
may  be  charged  against  the  mortgaged  estate. 


There  is  another  point  which  I  have  had  some  diffi' 
culty  about  The  assignees  of  Caroline  Coles  are  made 
Defendants  to  the  third  bill.  Caroline  Coles,  the  first 
mortgagee,  assigned  the  whole  of  her  interest  to 
WiUiam  Coles.  She  afterwards  became  the  assignee  of 
Redhead's  second  mortgage,  which  she  assigned  over 
to  William  Coles.  Having  assigned  the  whole  of  her 
interest,  she  became  insolvent;  and  one  does  not  see  why 
her  assignees  were  made  parties  at  all.  I  conjecture 
that  something;  was  due  from  her  in  her  character  of 
first  mortgagee. 

Mr.  Kinderslej/,    Yes.     She  had  been  in  possession 

and  in  receipt  of  the  rents. 

Tke 
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Tke  Master  t^the  Rolls.  That  is  what  I  con- 
sctared.  However,  in  either  point  of  view,  my  opinion 
s  that  the  costs  which  have  been  occasioned  in  that  way 
lugbt  to  be  paid  by  the  Plaintiff,  and  ought  not  to  be 
barged  against  the  estate. 
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Another  point  arose  in  this  case  as  to  parties.  Tannery 
he  mortgagor,  by  his  will,  bequeathed  the  mortgaged 
>roperty  to  the  Defendants  Forrest  and  Haynes^  upon 
rust  to  pay  his  widow  I85.  a  week,  and  subject  to  the 
nortgages,  in  trust  for  his  sons  John  and  William. 

In  the  bill  for  foreclosure  the  Plaintiff  had  made  De- 
fendants, not  only  Forrest  and  Haynes^  but  also  the  widow, 
md  the  representatives  of  John  and  William.  It  was 
>bjected  by  the  Defendants,  that  the  widow  and  the 
representatives  of  John  and  William  were  unnecessary 
parties.  On  the  other  hand,  it  was  said,  that  this  being 
I  specific  bequest,  every  person,  having  an  interest  in 
the  equity  of  redemption,  was  a  necessary  party,  in 
order  that  he  might  be  foreclosed,  and  that  a  perfect 
decree  might  be  made  and  sure  title  acquired  under  the 
foreclosure. 


The  Master  of  the  Rolls. 

The  mortgagor  himself  was  the  first  person  to  destroy 
the  simplicity  of  the  original  transaction.  He,  by  his 
will,  bequeathed  the  property  to  two  trustees  in  trust, 
for  three  other  persons,  thus  giving  the  beneficial  in- 
terest to  those  three  persons  in  that  specific  property. 
I  certainly  think  that  this  bill  was  properly  constituted, 

so 
Vol.  X.  *  Go  5 
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1847. 


so  far  as  it  made  parties,  the  trustees  of  and  the  parties 
beneficially  interested,  in  this  specific  bequest. 


See  Drew  y.  Harmon,  5  Price,  319.;  Wkktlerv.  tVebb,BMiA,S3.; 
WeUwreU  v.  ColUnt,  3  Mad,  255. ;  Odmum  v.  Fallow,  1  R.  i 
Myl  741. 


May  24. 


The  ATTORNEY-GENERAL  v.  The  DRAPERS* 

COMPANY. 

(KENDRICK'S  Ciiarity.) 


The  Master 
was  directed 
to  charge  the 
Defendants 
with  the  rents 
of  some  cha- 
rity property 
"from  the 
filing  of  the 
information 
come  to  the 
hands  of  the 
Defendants." 
The  Master 
charged  them 
with  rents 
accrued  be- 
fore, but  paid 
after,  that 
period,  and 


^r^HIS  inrormation  was  filed  in  January  1839,  and|by 
'''  the  decree,  made  on  the  19th  of  March  1841  (a)i 
it  was  declared,  that  the  whole  rents  of  the  property 
ought  to  be  applied  to  charitable  purposes,  **and  it  was 
referred  to  the  said  Master  to  take  an  account* of  the 
rents  and  profits  of  the  said  premises,  from  tlie  Jilif^ 
of  this  information  come  to  the  hands  of  the  Defendants^ 
or  any  or  either  of  them,"  or  to  the  hands  of  any 
other  person  or  persons,  by  their  or  any  or  either  of 
their  order,  or  for  their  or  any  or  either  of  their  use. 


The  Defendants,  on  taking  the  accounts,  had  ad- 
mitted  the   receipt  of  rents   amounting   to   166/.  lOs* 

his  report  had    ^hich  had  accrued  due  before  the  filing  of  the  inforroa- 

been  con-  ° 

firmed.    The    tion,  but  had  been  received  after  that  period. 

Defendants 

presented  a 

petition  to  be 

relieved  from 

the  payment, 

but  the  Court 

held  that 

there  was  no 

plain  mistake 

in  the  mode  of  taking  the  accounts,  and  declined  to  interfere  except  upon  a  rehearing. 


The   Master,  by  his  report,  had  charged  the  Com- 
pany with  this  sum ;  and  his  report  had  been  confirmed} 

flod 

(n)  4  Bcav.  67. 
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and  an  order  for  payment  made  on  further  directions  18 4*7. 

on  the  17th   of  April,  which,   however,  had  not  been  ^^frC^^ 

drawn  up.     This  alleged  error  having  been  discovered  Attornbt- 


by  the  Defendants  on  the  21st  of  April  last,  after  the      <^=''^«kaI' 
order  on  further  directions,  a  petition  was  presented  by  TheDRAPRRs* 
the  Company  to  be  relieved  from  the  payment,  and  it  ^"^* 

prayed,  that,  notwithstanding  the  order  of  confirmation, 
the  Company  might  not  be  charged  with  the  sum,  or 
for  a  reference  back  to  the  Master. 

Mr.  Kindersley  and  Mr.  Uoydy  in  support  of  the 
petition,  argued,  that  the  meaning  of  the  decree  was  to 
charge  the  Company  with  the  rents  accruing  after  the 
filing  of  the  information  and  received  by  the  Defendants, 
and  not  with  the  rents  received  by  the  Defendants  after 
the  filing  of  the  information. 

That  the  Court  had  abstained  from  charging  the  De- 
fendants with  the  rent  accrued  prior  to  the  filing  of  the 
information,  in  consequence  of  the  amount  which  they 
had  voluntarily  given  to  charity,  out  of  their  general 
funds,  anterior  to  that  period. 

Mr.  Tisoiss  and  Mr.  Blunt  were  not  called  on  by  the 
Court. 

The  Master  of  the  Rolls. 

I  cannot  help  thinking  that  this  is  an  attempt  to 
correct  an  error  or  ambiguity,  or  a  supposed  error  or 
ambiguity  in  the  decree,  upon  an  application  to  set  right 
a  mistake  in  taking  the  account  in  the  Master's  office. 
I  do  not  suppose  that,  at  the  time  when  the  decree  was 
pronounced,  anybody's  attention  w^  particularly  called 
to  the  form  of  the  words  used ;  a  general  statement  was 

probably 


560  CASES  IN  CHANCERY. 

1847*        probably  made,  that  the  account  should  be  coufined  to 

^'^ly*^'^     the  time  of  the  filing  the  information,  the  object  being  to 

Attorney-    make  the  Defendants  account  from  the  time  when  the  in- 

Gbnkral      formation  was  filed.     But  it  surely  never  could  have  been 

TheDRAPBRs'  intended  that  the  Company  were  to  put  into  their  own 

ompanj.     pQ^y^^^  arrears  of  rents  to  any  amount  received  after  the 

filing  of  the  information,  and  that  without  the  least  re* 

ference  to  the  expenditure  they  might  have  made. 

It  has  been  suggested,  and  is  probably  true,  that  the 
account  was  limited,  because  the  Court  was  satisfied 
that  the  Company  had  made  payments  in  charity  ex- 
ceeding their  receipts,  and  this  decree  might  have  io« 
tended,  as  is  now  said  by  the  petitioners,  to  direct  an 
account  of  the  rents  accrued  due  and  received  since 
the  filing  of  the  information ;  but  those  are  not  the  words 
used,  nor  is  that  the  necessary  construction  of  the 
words ;  and  it  does  not  appear  to  me,  notwithstanding 
the  grammatical  part  of  the  argument,  that  there  is 
really  any  considerable  difficulty  about  the  matter. 
There  may  be  an  error  in  the  decree,  and  it  may  not 
have  been  intended ;  but  it  is  impossible  for  me,  at  this 
distance  of  time,  to  know  how  that  is.  The  Defendants, 
if  they  think  themselves  aggrieved,  and  are  so  advised, 
may  re- hear  the  decree  for  the  purpose  of  having  the 
error  corrected  ;  but  I  do  not  think  that  the  words  of 
the  decree  as  they  stand  justify  me  in  saying  that  there 
is  a  plain  mistake  in  the  way  in  which  the  account  has 
been  taken. 

The  parties  have  proceeded  for  a  long  time  on  the 
understanding  that  those  sums  received  after  the  in- 
formation was  filed  were  to  be  accounted  for ;  and 
after  all  that  has  passed,  — the  taking  of  the  account  in 
the  Master's  office,  the  making  and  confirmation  o( 
the  Master's  report,  and  the  order  on  further  directions, 

—  I  cannot 
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—  I  cannot  think  that  I  should  be  justified  in  saying        1847. 
that  the  matter  ought  to  be  corrected  on  petition  as  a     ^'^if^ 

plain  mistake.  Attorney- 

Oenrral 

o. 

The  Drapers' 

Company. 


ROUTH  V.  WEBSTER.  Jamtary  28. 

TN  1 846  a  joint-stock  company,  called  **  The  EcO'  The  proyi- 

■*-  nomic  Conveyance  Company,"  was  established,  having  ^*ofYj^5^t 

for  its  object  the  carrying  passengers  by  steamboat  and  Stock  Com- 

omnibus  at  the  average  rate  of  Id.  a  mile.     The  De-  without  the 

fendants,  the  provisional  Directors,  had  published  pro-  authority  of 

spectuses,  in  which  the  name  of  the  Plaintiff  was  used,  published  a ' 

without  his  authority,  as  a   trustee  of  the  Company,  prospectus. 

They  also  paid  monies  into  the  Bankers  of  the  Company  be  a  trustee  of 

to  the  Plaintiff's  account  as  trustee.  l^L^"^^^' 

were  re- 
strained by 

The  Plaintiff,  conceiving  that  he  might  be  subjected  to  ""J"°^ '°"' 

responsibility  by  the   unauthorised  use  of  his   name, 

filed  his  bill  against  the  Directors,  and  now  moved  for 

an  injunction  to  restrain  them  from  using  his  name  in 

connection  with  the  Company. 

Mr.  Turner  and  Mr.  Edward  M.  Harrison^  in  sup- 
port of  the  motion,  argued,  that  the  Defendants  ought 
to  be  prevented  using  the  Plaintiff's  name  in  this  un- 
authorised way,  as  it  might  subject  him  to  liabilities 
and  litigation  from  the  shareholders  and  others ;  and 
that  this  application  was  necessary,  for  otherwise  the 
Plaintiff  might  be  held  liable  on  the  ground  of  his  ac- 
quiescing in  this  use  of  his  name. 

Mr. 
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ROCTH 
V. 

Webster. 
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Mr.  Tinnei/  and  Mr.  Waley^  contra^  resisted  the 
injunction.  They  stated  that  the  Plaintiff's  name  had 
been  used  under  a  notion  that  he  had  concurred  ioit; 
that  the  Defendants  had  no  intention  to  use  it  for  the 
future,  and  were  willing  to  give  the  Plaintiff  an  in- 
demnity, that  they  had  always  been  desirous  of  doing 
so,  and  of  avoiding  unnecessary  litigation. 

The  Master  of  the  Rolls. 

The  sort  of  opposition  made  to  the  application  to 
prevent  the  unauthorised  use  of  the  Plaintifi^s  name 
furnishes  a  specimen  of  the  anxiety  of  the  Defendants 
to  avoid  unnecessary  litigation. 

I  think  that  the  Plaintiff  is  entitled  to  the  in- 
junction. I  have  no  doubt  that  the  Plaintiff  never 
did  consent  to  be  a  trustee.  The  Defendant  WAster 
might  have  thought  he  did :  if  he  did,  his  belief  rested 
upon  a  very,  slight  foundation.  However,  the  name  of 
Mr  Rmith^  who  desired  to  have  nothing  to  do  with  this 
concern,  has  been  published  to  the  world  as  a  trustee: 
his  name  was  also  used  at  the  bankers ;  and  though  he 
may  not  be  subjected  to  the  duties  of  trustee,  yet  it  is 
plain  that  he  is  exposed  to  some  risk  by  the  unauthorised 
act  of  the  Defendants  in  using  his  name.  Money  was 
placed  in  his  name  at  the  bankers,  and  he  is  left  to  get 
rid  of  his  responsibility  as  he  caua 

The  Defendants  having  published  his  name  as  a 
trustee,  some  negotiation  took  place  for  giving  the 
Plaintiff  an  indemnity,  and  which  he  was  willing  to 
accept  as  a  condition  for  his  not  applying  for  an  in- 
junction. This  was  not  given,  and  then  the  matter 
remained  as  it  was  before.  He  now  moves  for  an  in- 
junction to  prevent  the  Defendants  proceeding  in  the 

same 
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same  course  for  the  future^  and  the  Defendants,  not 
pretending  that  they  have  a  right  to  continue  the  use  of 
lis  name,  and  disavowing  any  intention  of  doing  so, 
levertheless  file  affidavits  in  opposition  to  the  application. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  the 
njunction ;  and,  if  it  subjects  the  Defendants  to  expense, 
et  it  be  a  warning  to  them  as  well  as  to  others  not  to 
ise  the  names  of  other  persons  without  their  authority. 
What!  Are  they  to  be  allowed  to  use  the  name  of 
my  person  they  please,  representing  him  as  responsible 
n  their  speculations,  and  to  involve  him  in  all  sorts  of 
iabilities,  and  are  they  then  to  be  allowed  to  escape  the 
x>nsequences  by  saying  they  have  done  it  by  inad- 
vertence ?    Certainly  not. 

Is  not  the  Plaintiff  entitled  to  be  protected  against  a 
repetition  ofthose  misrepresentations  which  have  already 
l>een  made  ?  I  am  willinc;  to  believe  the  statement  made 
>n  behalf  of  the  Defendants,  that  they  do  not  intend 
'x>  repeat  their  misrepresentations;  but  I  think  the 
Plaintiff  is  not  bound  to  rely  on  their  assurance,  and 
that  he  is  entitled  to  be  protected  by  the  order  and 
injunction  of  this  Court. 


ROUTU 
V. 

Webster. 


Abstract  of  Order. 

• 

Restrain  the  Defendants  **  from  printing,  publishing,  or  circu- 
lating any  prospectus  or  other  document  of  or  relating  to  a  certain 
Company  called  the  Economic  Conveyance  Company^  mentioned  and 
referred  to  in  the  Plaintiff's  bill  in  this  cause,  with  the  Plaintiff's 
name  thereto,  and  from,  in  any  manner,  using  the  name  of  the 
Plaintiff,  so  as  to  identify  him  as  a  party  interested  or  associated 
prith  the  said  Company." 

Reg.  Lib.  1846  B.  foL  338 


564 


CASES  IN  CHANCERY. 


1847. 


Xov.  3.  24. 


MALINS  V.  GREENWAY. 


A  solicitor 
taking  a  pro- 
ceeding in  a 
suit  in  the 
name  of  a  per- 
son, without 
his  authority, 
is  personally 
liaole  to  pay 
the  costs, 
charges,  and 
expenses 
occasioned  to 
the  other 
parties  there- 
by, and  such  a 
proceeding 
having  taken 
place  m  the 
Master's 
office,  the 
Court,  on  the 
petition  of  the 
parties  in- 
jured, ordered 
the  costs,  &c« 
to  be  taxed 
and  paid  by 
the  solicitor. 


nPHIS  was  a  petition  presented  by  the  Plaintiffs,  to 
-^  make  a  solicitor  personally  liable  for  the  costs, 
charges,  and  expenses,  to  which  they  had  been  put  by 
proceedings  taken  by  the  solicitor  in  the  Master's  office, 
in  the  names  of  certain  creditors,  but  without  their  au- 
thority. The  facts  of  the  case  are  sufficiently  stated  in 
the  judgment. 

Mr.  Turner  and  Mr.  Selwyrtj  for  the  Petitioners. 

Mr.  Kindersley  and  Mr.  J.  H.  Taj/lor,  for  the  Re- 
spondent Mr.  Kirk, 

Mr.  TwTier,  in  reply. 

Hubbart  v.  Phillips  (a).  Hood  v.  Phillips  (i),  Wade  v. 
Slanlej/  (c),  Wilson  v.  Wilson  (d\  were  cited. 


Nov.  24.  The  Master  of  the  Rolls. 

Under  the  decree  in  this  cause,  debts  were  proved  on 
behalf  of  Edward  Darlinson  and  John  Watson.  Janes 
William  Buchanan  (who  was  also  a  party  Defendant  in 
the  cause)  was  their  solicitor  for  the  proof  of  their 
debts,  and  he  employed  Mr.  Thomas  Kirk^  as  his  Lofidon 
agent,  to  make  and  support  the  claim  in  the  Master's 
office.     Under  these  circumstances,  Mr.  Kirk  appeared 

in 


(a)  13  Mee.  ^  W.  720. 
{b)  6  Beavan,  176. 


(c)  1  Jac.  <5-  W.  674. 
Id)  Ibid.  4s57. 
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0  the  proceedings,  as  the  solicitor  for  the  creditors 
Darlinson  and  Watson. 

Neither  James  William  Buchanan  nor  Mr.  Kirk  had 
ny  authority  beyond  that  of  proceeding  to  establish 
nd  obtain  payment  of  the  debts. 

It  appears  that,  about  November  or  December  1846, 
(r.  Kirky  on  behalf  of  the  Defendant  James  William 
iuckanan^  carried  in  a  state  of  facts  and  charge,  the 
bject  of  which  was  to  charge  the  Defendant  Jane 
wreenway  with  a  considerable  sum  of  money.  Before 
ny  warrant  to  proceed  on  this  state  of  facts  and  charge 
as  attended,  and  on  the  6th  of  December  1846,  James 
ViUiam  Buchanan  died;  and  soon  afterwards,  viz.  in 
anuary  1847»  Mr.  Kirk,  or  rather  Mr.  Fluker^  his  clerk, 

1  his  name,  carried  in  a  state  of  facts  and  charge,  having 
le  same  objects  as  that  which  had  formerly  been  car- 
ied  in  on  behalf  of  James  William  Buchanan^  but  which, 
y  alteration,  or,  as  Mr.  Fluker  calls  it,  by  amendment, 
^as  converted  into  a  state  of  facts  and  charge  of  Dar- 
nson  and  Watson. 

This  was  dene  after  the  death  of  Jajnes  William  Bu' 
hananj  under  whose  authority  Mr.  Kirk  acted. 

Upon  the  evidence  it  appears  quite  clear,  that  Mr. 
jrk  had  no  authority  to  carry  in  for  Darlinson  and 
Vatson.way  such  state  of  facts  and  charge,  as  that 
^bich  was  carried  in  in  their  names. 
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Malins 

V, 

Grbbnwat. 


Some  delay  took  place,  in  consequence  of  an  abate- 
lent,  but,  after  revivor  and  on  the  return  of  the  war- 
mt  to  proceed  on  the  state  of  facts,  it  was  objected,  on 
ehalf  of  the  PlaintiflTs,  that  Mr.  Kirk  had  no  authority 
rom  the  creditors,  and  also  that  he  had  no  order  which 

Vol.  X.  Pp  would 
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1847.        would  authorise  a  creditor  who  was  not  a  party  to  adopt 
^Cy^^^      such  a  proceeding.     It  being  alleged,  contrary  to  the 
V.  fact  as  it  now  appears,  that  TAr.  Kirk  had  authority, 

RBBNWAT.  ^g  ^^  given  to  prove  it ;  and  it  seems  to  have  been 
expected,  that  an  order  to  authorise  the  proceeding 
would  have  been  obtained;  but,  after  the  return  of 
another  warrant,  and  further  delay,  on  the  pretence 
and  perhaps  in  the  expectation,  of  obtaining  authority, 
on  the  10th  of  My  1847,  a  warrant  was  served  oo 
leaving  what  was  called  the  amended  state  of  iacts  of 
George  Adam  Buchanan  ;  and  it  was  intimated,  that  the 
state  of  facts  of  Darlinson  and  Watson  was  withdrawn. 
The  state  of  fects  of  Darlinson  and  Watson  was,  in 
fact,  disallowed  by  the  Master  on  the  12th  ofjufyi  and 
this  petition  is  presented  for  the  purpose  of  obtaining 
the  costs,  charges,  and  expenses  incurred  by  the  Peti- 
tioners in  relation  to  these  proceedings ;  and  the  appli- 
cations to  the  creditors,  which  were  thereby  rendered 
necessary. 


The  whole  proceeding  was  without  authority, 
irregular  and  improper  ;  and  I  think  that  the  Plaintiffi 
are  entitled  to  be  relieved  from  the  expense  to  which 
they  were  put. 

Mr.  Fluker^  in  his  affidavit,  states,  that  he  had 
reason  to  suppose,  that  there  had  been  some  improper 
dealing  with  the  assets,  out  of  which  the  debts  were  to 
be  paid.  If  the  fact  were  so,  it  would  have  been  very 
right  for  some  party  having  an  interest,  and  for  Mr. 
Kirk  having  proper  authority,  to  pursue  all  proper 
methods  to  obtain  redress ;  but  a  solicitor,  who  has  no 
authority,  cannot  be  allowed  to  use  the  names  of  per- 
sons, who  do  not  employ  him,  in  any  proceedings 
whatever. 


It 
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It  is  not  here  a  question,  to  what  extent,  or  in  what 
peculiar  circumstances,  a  solicitor  employed  to  prove 
a  debt  may  be  authorised,  for  the  benefit  of  his  client, 
to  outstep  the  strict  limits  of  his  authority,  nor  how  far, 
or  in  what  peculiar  circumstances,  a  solicitor,  who  acts  as 
a  mere  agent,  may,  upon  an  emergency,  be  authorised 
to  act  for  the  benefit  of  the  client  after  the  death  of  his 
principal.  The  question^  if  it  may  be  so  called,  which 
is  raised  here  is,  whether  a  solicitor,  who  is  only  an 
agent,  is  at  liberty,  after  the  death  of  his  principal,  to 
adopt  proceedings,  under  a  pretended  authority  which 
the  client  never  gave,  and  constantly  denied  from  the 
first  moment  when  it  was  suggested  to  him.  I  am 
clearly  of  opinion,  that  he  ought  not  to  be  allowed  to 
do  so,  and  that  he  ought  personally  to  pay  the  costs 
wluch  he  has  so  improperly  occasioned. 
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Malins 

V, 

Gbbbnwat. 


I  am  not  aware  that  a  case  precisely  similar  in  its 
circumstances  occurs  in  the  books ;  but  the  jurisdiction 
and  principle  on  which  I  proceed  is  sufficiently  esta- 
blished by  several  cases,  {a) 

Refer  it  to  the  Master  to  tax  the  costs  of  the  state  of 
jbcts,  and  charge,  and  also  the  costs,  charges,  and 
expenses  properly  incurred  in  relation  thereto,  and  the 
application  to  the  creditors  in  respect  thereof,  and  order 
them  to  be  paid  by  Mr.  Kirk. 


(d)  SeeHaUv.BenneU,2Sm. 
^Sim.7S.i  Allen  y.  Bone,  ^BeO' 
493.;  Doe  y.  Roe,  SDouh 


Hng,  496.;  Martindale  v.  Lawion, 
1  C.  P.  Coop.  83.;  Tarbud:  y. 
Woodcock^  6  Beavan,  581. 


NoTB.  —  Affirmed  by  Lord  Cottenham,  I4th  April,  1848. 
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iVbr.  10.  RAMSDALE  v.  RAMSDALE. 

The  Master      fipHIS  was  a  suit  for  the  administration  of  the  te^' 
Irubjecte^in  hL°  tator's  estate.     By  the  decree  the  usual  accoua^ 

report,  one  of  ^^^^  ordered  to  be  taken,  and  it  was  also  referred  t^ 
which  re-  *•  i-  j        •  ^ 

quired  con-      the  Master  to  approve  of  a  guardian  and  maintenance 

firmation  by      j     ^j^e  infant  Defendants. 

orders  rati  and 
absolute,  and 

J^titli?  A         The  Master  made  the  inquiries,  and  reported  ih^ 

motion  to         result  in  one  report, 
confirm  the 
report  merely 

as  to  the  ac-         Xhe  proper  way  of  con  fir  mini?  the  report  as  tolh^ 

counts  &c.,  „       .     ,  ,  ..1.1  .       .L^ 

leaving  the        accounts  &c.  is  by  order  ntst   and   absolute,  but  Ui^ 

remainder  to  report  as  to  iruardian  and  maintenance  can  only  b^ 
be  confirmed  r  o  ^ 

by  petition,  confirmed  upon  petition.  The  cause  could  not  be  set 
the  proper  '  down  for  further  directions,  in  consequence  of  thedifi— 
mode  being  to    cultv  in  confirming  the  report. 

obtain  a  sc-  o  * 

pnrate  report. 

ISlr.  Beavan  now  moved  that   the   Master's  report 

might  be  confirmed  as  to  the  accounts  only,  leaving 

the  report  as  to  maintenance  to  be  subsequently  con-- 

firmed  upon  petition. 

Mr.  J.  Baily  for  the  Defendants. 

■ 

TTie  Master  of  the  Rolls  said  that  this  was  contt*^ 
to  the  practice,  and  that  the  parties  must  procure  tl^^ 
Master's  separate  report  as  to  guardian  and  maint^^ 
nance,  which  could  then  be  confirmed  by  petition  sep^" 
rately.     He  refused  the  motion. 


CASES  IN  CHANCERY.  569 

1847. 


In  re  EYRE.  ^«?.  15. 


)  was  an  application  to  discbarge  an  order  of  In  proceeding 

lurse  for  taxation.  under  the  so- 

liator  8  act, 
the  Court  is 

^e  had  been  employed  by  certain  parties  in  \l\^^l^^ 
f  a  private  act,  and  in   the   preliminary  pro-  with  a  special 
,  as  obtaining  the  consent  of  landowners  &c.  tween  solicitor 

al  aereement  was  entered  into    between   Mr.  ?"^  /^^*5?''  ^5 
J   •?      i.     ^         ,        ,       .,  ,        legal  effect  of 

d  his  clients,  whereby  it  was,  amongst  other  which  is  to 

irovided  that  the  clients  should  pay  Mr.  Eyre  ^^^  reladon" 

ervices,  at  the  rate  of  3/.  85.  per  day,  in  addi-  between  so- 

be  usual  charge  of  a  solicitor  for  his  travelling  ^l^l  ^  g^. 

ir  expenses.  persede  the 

authority  or 
discretion  of 

•usiness  being  completed,  he  delivered  his  bill,  ^1?®.  Court,  by 

J     t         t      1-  •        .  t      giving  to 

irwards   brought   his    action    to    recover    the  either  party 

The  clients,  thereupon,  obtained  an  ex  parte  "P®*"®.^*"  ^®» 
'  .       .  .  "1*"*  "8  war- 

r  the  taxation  of  his  bill,  making  no  mention,  ranted  by  the 

,  of  the  special  agreement.    A  motion  was  now  cowt^or  by 

discharge  the  order  for  irregularity.  providing  for 

the  settlement 
and  payment 

heffUld^  in  support  of  the  application.     First,  of  the  bill  in  a 

al  agreement  ought  to  have  been  stated  upon  ner. 

irte  application  for  the  order,  and  the  suppres-      ^t^V^^ 

lers  the  order  irregular.  his  solicitor 

three  guineas 
a  day,  in  ad- 

dly,  the  existence  of  a  special  agreement  as  to  dition  to  the 
of  payment  precludes  a  taxation  by  petition  of  a  solicitor, 

under  ^^^  ^'^  travel- 
ling and  other 
The  Court,  being  of  opinion  that,  under  the  common  order  of  taxation, 
*  would  take  the  agreement  into  consideration,  held,  that  its  suppression, 
g  an  rj:  parte  order,  was  not  irr^ular. 
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1847.        under  the  act   In  re  Thompson  (a),  In  re  WhUcombe^'^^ 

y^^^^^T^^     In    re    Smith  ic\   Alexander    v.    Anderdon  (A  In        ^^ 
In  re  Eyre.  ^  '  ^  '^ 

Rhodes,  (e) 

Thirdly,  the  business  was  done  in  Parliament,  an 
therefore,  this  Court  has  no  jurisdiction  to  order  a  tax- 
ation, for  that  species  of  business  may  be  done  by  an; 
one.     Ex  parte  Wheeler,  {g) 

The  Master  of  the  Rolls. 

[Surely  this  case  comes  within  the  words  of  the  pre- 
sent act,  *^  or  in  case  no  part  of  such  business  shall  have 
been  transacted  in  any  Court  of  Law  or  Equi^.**  (i)] 

Mr.  Ttamer  and  Mr.  F.  Bayley^  contra.    The  Taxing 
Master  will  have  regard  to  this  agreement,  though  no 
notice  is  taken  of  it  in  the  order  for  taxation.     It  wav 
therefore,  unnecessary  to  refer  to  it ;  and  if  the  clients*. 
had  applied  for  a  special  order,  it  would  be  at  the  peril. 
of  costs :    In  re  Bracey.  (/)     Secondly,  the  agreement 
is  not  such  as  to  preclude  the  Master  exercising  hiss 
discretion  on   the  amount  of  the  charges.      Drax  ^<-- 
Scroope  {k\  Sayer  on  Costs,  321 .,  ^  Masters.  (?)  Thirdly* 
the  business  is  within  the  ordinary  scope  of  a  solicitor's 
duty,  and  comes  within  the  terms  of  the  act. 

Mr.  Sheffield  in  reply. 

The  Master  of  the  Rolls. 

I  will  make  some  inquiry  before  I  dispose  of  this  ca5^' 


(a)  8  Bcavan,  237.  {g)  8  Vet.  4-  B.  2L 

(6)  8  Beavan^  140.  (A)  6*7  Fierf.  c.  7S.  «.37, 

(c)  4  Beavan,  309.  (0  8  Beavan,  266. 

(d)  6  Beavan,  405.  (k)  2  J9.  4>  A(U5Sl. 

(e)  8  Bcavan^  224.  (Q  4  DowL  Pn  C.  76. 
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fXf  Master  of  thg  Rolls.  1847. 

Phis  was  a  motion  to  discharge  an  order,  obtained    In  re  Etrb. 
»f  course,  for  the  taxation  of  a  solicitor's  bill. 

lie  objection  made  to  the  order  was,  that  it  was 
lined  without  noticing  a  special  agreement  which 
subsisting  between  the  solicitor  and  his  client,  and 
¥hich  the  taxation  ought  to  be  governed. 

consider  it  to  be  settled,  that  this  Court,  exercising 
jurisdiction  in  which  this  application  is  made,  is  not 
lorised  to  interfere  with  a  special  agreement,  the 
1  effect  of  which  is  to  alter  the  ordinary  relation 
veen  solicitor  and  client,  or  to  supersede  the  authority 
discretion  of  the  Court,  by  giving  to  either  party 
"e  or  less  than  is  warranted  by  the  rules  of  the  Court, 
ly  providing  for  the  setdement  and  payment  of  the 
in  a  special  manner. 

lie  agreement  in  this  case,  among  other  stipulations, 
tidns  a  provision,  that  the  clients  will  pay  the  soli- 
r  for  his  services,  at  the  rate  of  SL  3s.  per  day,  in 
ition  to  the  usual  charge  of  a  solicitor,  for  his  travel- 
and  other  expenses ;  and  if  this  were  an  agreement,  * 

legal  effect  of  which  was,  to  take  from  the  Taxing 
iter  the  authority  which  he  has  to  exercise  his  judg- 
t  on  the  propriety  of  the  charges,  I  should  have 
sidered  that  the  order  was  improperly  obtained. 

3ut  it  appears,  from  the  authority  of  Drax  v. 
ppe  (a)j  cited  in  the  argument,  that  such  agree- 
t  does  not  interfere  with  the  Master's  discretion  at 
;  and,  on  communicating  with  the  Taxing  Masters, 

I  find 

(a)  2  Bam,  ^  AdoL  581. 
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Jn  re  Eyre. 


1847.  I  find  thaty  under  the  common  order  for  taxing  bills, 
they  take  into  consideration  such  agreements  as  this. 
In  proceeding  under  the  common  order,  the  solicitor 
may  set  up  this  agreement,  the  clients  may  object  to  it, 
and  the  Master,  to  use  the  words  of  Lord  Tenterden  in 
Drax  v.  Scroope,  must  exercise  his  judgment  as  to  the 
propriety  of  allowing  the  charges,  according  to  the  cir- 
cumstances  laid  before  him. 

As  the  agreement  does  not,  from  the  nature  of  it, 
affect  the  authority  of  the  Master,  I  am  of  opinion  that 
no  special  order  was  necessary  in  this  case,  and  that 
the  order  of  course  was  not  irregular,  and  ought  not  to 
be  discharged,  and  I  must,  therefore,  refuse  the  motion 
with  costs. 

Affirmed  by  Lord  Cottenham,  Feimtary  23d,  1648. 


Dcc.20.^2.  EARDLEY  P.  OWEN. 

A  father,  on     ^IIHE   testator,   (hvai  Bennioti,  had    two   daughters, 

SiTdSjfter    ■■■    Elizabe'f^  md  SaraL 
A,,  gave  her 

4500/ "for  her       ^^   1800,  Elizabeth   married   iMtham^    and   on  that 

present  por-     occasion  a  deed  of  settlement  was  executed.     It  recited 
tion  or  for- 
tune, and  he  ^" 
covenanted, 

that,  in  case  he  should  give  his  other  daughter  /?.,  on  her  marriage  or  otherwise,  a 
greater  portion  or  fortune  than  1500/.  in  money  or  value,  his  executors  would,  within 
a  year  after  the  death  of  himself  and  wife,  pay  or  deliver  to  the  husband  of  ^.,  sudi 
further  or  other  sum  or  property,  as  would  be  equal  with  the  portion  or  fortune 
given  to  B,  The  father,  on  the  marriage  of  -ff.,  gave  her  a  portion  of  1500/.,  and  by 
his  will,  after  charging  his  real  estate  with  the  payment  of  his  debts,  gave  B.  bis 
furniture  and  a  life  interest  for  her  separate  use  in  some  freehold  and  leasehold  pro- 
perty. Held,  that  the  life  interest  was  within  the  covenant,  but  the  furniture  not ; 
and,  secondly,  that  a  debt  of  this  nature  was  charged  on  the  real  estate. 
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an  agreement,  on  the  part  of  her  father,  to  give  JB/iza- 
beth  the  sum  of  1500/.,  and  pay  tlie  same  to  Latham; 
and  also  that  his  executors  or  administrators  should, 
after  the  decease  of  himself  and  wife,  ^^  in  case  of 
his  giving  to  his  other  daughter,  Sarah  Bentiion,  more 
than  the  sum  or  value  of  1500/.  for  her  portion,  pay  or 
deliver  unto  Latham^  such  further  or  other  sums  or 
property,  as  should  make  the  portion  or  fortune  of 
Elizabeth  equal  to  that  of  Sarah ;  "  and  Owen  Bennion 
covenanted  with  Latham^  in  case  the  marriage  should 
be  solemnized,  to  pay  him  1500/.  as  the  present  portion 
or  fortune  of  Elizabeth  (which  he  afterwards  did) ;  and 
further  that,  ^^  in  case  he,  Owen  Bennion,  should  give  to 
his  other  daughter  Sarah,  on  her  marriage  or  otherwise, 
a  greater  portion  or  fortune  than  1500/.,  in  money  or 
value,  the  executors  or  administrators  of  him,  Owen 
Bennion,  would,  within  the  space  of  twelve  calendar 
months  next  after  the  decease  of  the  survivor  of  him 
and  Mary  his  wife,  pay  or  deliver  over  to  Latham,  his 
executors  or  administrators,  in  money  or  value,  such 
ilirther  or  other  sum  or  property  as  would  be  equal  with 
the  portion  or  fortune  given  to  or  intended  for  Sarah!* 


1847. 


In  1809  Sarah  married  Owen,  and  her  father  gave 
her  a  portion  of  1500/* 


The  testator,  Owen  Bennion,  survived  his  wife,  and 
died  in  July  1829.  By  his  will,  he  directed  all  his  just 
debts,  funeral  and  testamentary  expenses  to  be  paid  and 
discharged,  as  soon  after  his  decease  as  conveniently 
could  be;  and  he  charged  all  his  real  and  personal 
estate  and  effects  with  the  payment  thereof*  He  devised 
some  real  and  leasehold  estates  to  trustees  for  Sarah  for 
life,  for  her  separate  use,  with  remainder  to  her  son  in 
fee.  He  aUo  bequeathed  to  Sarah  certain  household 
goods  and  furniture. 

This 
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]847«  This  bill,  filed  by  the  representatives  of  Latham^ 

sought  an  account  of  the  property  which  Sarah  became 
entitled  to  under  the  will,  and  that  the  value  of  the  por- 
tion or  fortune  of  Sarah  above  1500/.  might  be  ascer- 
tained, and  an  equal  sum  paid  out  of  the  testator's  real 
and  personal  estate  as  a  specialty  debt. 

The  testator,  it  was  stated,  had  no  personal  estate 
beyond  the  furniture,  valued  at  SO/.,  which  was  insu£S- 
cient  to  pay  the  testamentary  expenses,  and  having  died 
in  1829,  the  1  fV^  4.  c.  47.  was  inapplicable  to  this  case. 

Mr.  Turner  and  Mr.  Haldane  for  the  Piainti£&,  and 

Mr.  Teed  and  Mr.  Speed  for  Defendants  in  the  same 
interest 

The  intention  of  the  parties,  and  the  agreement  be- 
tween them,  as  stated  in  the  recital,  was  to  give  to 
Latham  such  further  sum  **  as  should  make  the  portion 
of  J^lizabeth  equal  to  that  of  Sarah"  and,  accordinglji 
the  testator  covenanted,  that,  if  he  gave  Sarah  a  greater 
portion  or  fortune  than  1500/.,  he  would  pay  Latham 
such  other  sum  as  would  be  equal  to  the  portion  or 
fortune  given  to  Sarah.  Having  contracted  the  obliga- 
tion, he  '^  could  not  defeat  the  effect  of  it  by  any  testa- 
mentary  act : "  Fortescue  v.  Hennah  (a) ;  and  under  the 
charge  of  debts  contained  in  his  will,  his  real  estate, 
though  devised,  became  liable  to  satisfy  the  obligation 
created  by  the  covenant,  and  to  pay  to  the  representa- 
tives of  Latham  the  value  of  the  property  given  to  Sarok 
by  the  testator's  will. 

It  will  be  argued  that  the  breach  of  covenant  was 
not  broken  until  twelve  months  after  the  testator's  deadi, 

(a)  19  Vci.  p.  70, 
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ind  that,  therefore^  it  was  not  a  '^  debt "  within  the 
terms  of  the  charge  of  debts  created  by  his  will ; 
bat  it  is  immaterial  whether  the  debt  was  absolute  or 
contingent  at  the  testator's  death.  The  express  point 
has  been  decided  by  the  case  of  Morse  v.  Tiidcer(a)^ 
where  *^  a  lessor  covenanted  with  his  lessee  for  quiet 
enjoyment  of  the  demised  premises,  and  afterwards 
devised  his  real  estate,  subject  to  and  charged  with  the 
payment  of  his  debts.  After  the  death  of  the  lessor, 
the  lessee  was  evicted,  and  brought  his  action  of  cove- 
nant against  the  executors  of  the  lessor,  who  pleaded 
xiene  admnistravit :  whereupon,  the  lessee  took  out 
judgment  of  assets  guando  S^Cj  and  procured  the  damages 
to  be  assessed  upon  a  writ  of  inquiry.  He  then  filed 
his  bill  against  the  devisees  of  the  lessor  for  satisfaction 
of  the  damages  and  costs  out  of  the  real  estate  of  the 
lessor  devised  by  his  will;  and  it  was  held,,  that  al-* 
though  damages  recovered  in  an  action  of  covenant, 
brought  in  respect  of  breaches  of  covenant  happening 
after  the  death  of  the  testator,  were  not  a  debt  within 
the  statute  of  fraudulent  devises  (3  &  4  WilL  S^M.c.  14.), 
yet  they  were  a  debt  payable  out  of  the  real  estate  of 
the  testator,  under  the  charge  of  debts  thereon  created 
by  his  will."  The  point  was  also  decided  by  the  prior 
cases  of  Lomas  v.  Wright  {b),  and  The  Earl  of  Bath  v. 
The  Earl  of  Bradford,  (c) 

Mr.  Kinderdey  and  Mr.  C  Hall  for  Owen  and  wife, 
and  Mr.  Anderdon  and  Mr.  F.  J.  HaU,  and  Mr.  Roupell 
and  Mr.  Goodeve  for  parties  in  the  same  interest 

Upon  the  construction  of  the  settlement,  the  devise 
of  the  real  estate  in  trust  for  the  separate  use  of  his 

daughter 


1847. 


(d)  5  Hare,  79. ;  and  see 
Willson  y.  Leonard^  3  JSeavan, 
373.,  and  Bermmgham  v.  Burke, 
2  Jonei  ^  Zatouche,  699. 


(b)  2  Afyl.  4r  ^.  769. 

(c)  2  Vet,  sen.  587. 
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Eardley 

V. 
OWKK. 


daughter  for  life,  is  not  Tv^ithin  the  covenant  First, 
because  the  parties  contemplated  a  ^^  portion  or  fortune* 
given  on  the  marriage  of  Sarah,  and  not  at  his  death ;  aad 
the  covenant  was  satisfied  on  the  marriage  of  Sarahy  in 
1809,  when  he  gave  her  no  greater  ^^  portion  or  for- 
tune" than  he  had  already  given  to  her  sister*  Secondly, 
because  the  parties  had  within  their  contemplation  a 
gift  of  personalty  only,  and  therefore  a  devise  of  real^ 
did  not  come  within  it.  The  portion  of  1500/.  then 
given  to  Elizabeth  was  personalty,  and  the  expressions 
**  give  "  "  pay  or  deliver  over  "  are  applicable  to  per- 
sonalty only,  and  not  to  real  estate ;  and  further,  the 
words  *'  in  money  and  value  "  are  like  the  expression 
^^  money  or  valuable  effects "  used  in  Logan  v,  Wieit* 
holt  (a),  which  were  considered  by  the  House  of  Lords 
to  be  applicable  to  personalty  only.  Thirdly,  the  cove- 
nant applies  to  gifts  inter  vivos,  and  not  to  devises  or 
bequests  by  wilL  Fourthly,  neither  a  life  interest  nor 
a  gift  independent  of  the  husband  is  within  the  mean- 
ing of  the  words  ^^  portion  or  fortune,*'  used  in  the 
covenant 


But,  supposing  the  case  to  come  within  the  covenant, 
the  nature  of  the  demand  is  not  such  as  to  bind  the 
devisees  under  the  statute :  Wilson  v.  Knubley  (b),  Farky 
V.  Biiant.  {c)  Nor  does  it  come  within  the  charge  of 
debts  created  by  the  will  of  the  testator.  The  testator 
intended  to  provide  for  the  debts  existing  at  his  death; 
and  the  present  debt  did  not  arise  till  twelve  months 
afterwards,  and  might  have  been  satisfied  without  pay- 
ment, by  "  delivery  in  value."  In  Price  v.  Evam[i]\ 
JVilliam,    the    executor    of  Gyles,   wasted   his  assets. 

William  afterwards  devised  his  lands  to  be  sold  for  pay- 

nieot 

(«)  7  Bligh,  p.  44.  50.  52. 77.,  (c)  3  Add.  ^  E.  839. 

and  1  CL  Sf  Fin.  61 1.  \d)  2  Co.  Ck,  215. 

(b)  7  East,  128. 


CASES  IN  CHANCERY. 

ment  of  his  debts,  and  it  was  held,  that  the  devastavit 
was  not  a  debt  within  the  meaning  of  his  will. 

Mr.  TumeTj  in  reply.  First,  the  word  **  fortune " 
is  as  applicable  to  a  gift  by  will  as  by  marriage  settle- 
menty  and  there  is  no  limit  of  time  within  which  the 
gift  to  Sarah  was  to  create  the  obligation  to  Latham : 
it  is  expressed  to  be  ^*  on  her  marriage  or  otherwise.'' 
Secondly,  a  gift  of  real  estate  is  just  as  much  a  gift 
of  a  *^  fortune  in  money  or  value,"  as  personalty,  and 
the  words  **  pay  or  deliver  over "  are  applicable  to 
Latham^  and  not  to  Sarah.  In  Logan  v.  WienhoUi  the 
word  **  effects  **  was  used  which  distinguishes  that  case 
from  the  present.  Thirdly  and  fourthly,  the  covenant 
applies  to  any  gift  to  Sarah,  either  by  deed,  devise,  or 
otherwise,  and  is  not  limited  to  any  particular  interest. 

He  asked  for  a  declaration  of  the  rights  of  the  Plain- 
tiffs to  stand  as  specialty  creditors  against  the  real 
estates  for  the  amount  of  the  value  of  the  beneficial  in- 
terest given  to  Sarah  by  the  will ;  and  he  also  asked 
an  account  of  the  rents  received  since  BenniorCs  death. 

The  Master  of  the  Rolls. 

You  must,  in  the  first  instance,  go  against  the  corpus 
of  the  estate,  and  come  afterwards  for  an  account  of  the 
rents  and  profits,  {a)  I  will  consider  the  other  point, 
and  give  judgment  on  Tuesday  next. 
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The  Master  of  the  Rolls. 

The  first  question  arising  in  this  cause  depends  upon 
the  construction  and  effect  which  ought  to  be  given  to 

a 
(a)  Stralford  \\  RUion,  anii^  25.    J 


Dec.  22. 
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Sarah  afterwards  married  John  Owen ;  and  on  that 
occasion  the  testator  advanced  the  sum  of  I  BOOL  as  her 
portion,  and  thereby  the  portions  or  fortunes  of  Sarak 
and  EUzabeih  were  made  equal.  If  things  had  re- 
mained in  that  state,  the  question  now  made  would  not 
have  arisen. 
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But  subsequently,  Owen  Bennion,  by  his  will,  gave 
a  freehold  estate,  and,  by  a  separate  gift,  a  leasehold 
estate,  subject  as  in  his  will  ^mentioned,  to  trustees  on 
trust  for  his  daughter  Sarakf  for  her  separate  use  during 
her  life :  and  he  also  gave  to  her  certain  furniture. 

By  these  gifts,  Sarah  received  from  her  father  more 
than  Elizabeth  ;  and  the  question  is,  whether  that  more 
or  any  part  of  it  ought  to  be  treated  as  a  portion  or  for- 
tune so  given,  as  to  entitle  Latham^  under  the  cove- 
nant, to  have  from  the  testator's  estate  such  further 
sum,  property  or  value,  as  would  make  the  portion  or 
fortune  of  Elizabeth  equal  to  that  of  Sarahs  It  is  a  pro- 
vision made  by  the  father  out  of  his  estate  for  his  child, 
hi  addition  to  the  portion  given  on  her  marriage,  and 
constituting,  together  with  the  portion  then  given,  the 
portion  or  fortune,  which,  on  the  whole,  he  provided 
her;  I  think  that  such  a  gift  as  this,  of  a  life  interest  in 
freehold  or  leasehold  estates  cannot  be  considered  as 
other  than  part  of  her  fortune  given  her  by  her  father. 

By  the  gift,  he  did,  in  fact,  provide  for  Sarah  more 
tfian  he  had  g^ven  with  Elizabeth  ;  and  I  think  that,  by 
his  agreement  and  covenant,  he  was  under  an  obligation 
to  make  the  portion  or  fortune  of  Elizabeth  equal  to 
that  of  Sarah.  It  therefore  appears  to  me,  that  the 
gift  to  Sarahj  by  the  will,  of  a  life  interest  in  fireehold 
and  leasehold  estate,  is  to  be  considered  as  an  additional 
portion  or  fortune  within  the  meaning  of  the  covenant 

in 
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in  the  settlement     The  furniture  does  not  appear  to 
me  to  fall  within  the  same  principle. 

The  testator^  by  his  will,  directed  that  all  his  just 
debts,  funeral  expenses,  and  the  expenses  attending  his 
will  should  be  paid,  as  soon  as  conveniently  might  be, 
and  he  charged  all  his  real  and  personal  estate  with  the 
payment  thereof;  and  the  second  question  in  this  cause 
is,  whether  the  obligation  arising  from  the  covenant  or 
agreement  to  make  the  portion  or  fortune  of  J^izabeik 
equal  to  that  of  Sarah^  is  to  be  considered  a  debt 
charged  on  the  real  estate  by  the  will.  That  such  an 
obligation  is  a  debt  payable  out  of  the  personal  estate, 
and  that  it  is  not  a  debt  which  could  be  recovered  against 
a  devisee  under  the  statute  of  fraudulent  devises,  is  not 
disputed ;  but  the  charge  being  made  by  the  same  will 
which  gives  the  additional  fortune  to  Sarah^  it  is  argued 
that  the  testator  could  not  have  contemplated  or  could 
not  have  intended  to  provide  for  Elizabeth  a  fortune  of 
which  he  made  no  mention. 


I  think,  that  the  testator  must  be  deemed  to  have 
intended  that  all  his  just  debts  and  all  bis  obligations 
should  be  charged  on  his  real  estate,  and,  supposing  him 
to  have  had  that  intention,  he  must  have  meant  to  charge 
this  particular  obligation.  It  cannot  be  deemed  neces- 
sary to  the  validity  and  effect  of  such  a  charge  as  this, 
that  the  testator  should  have  actually  contemplated  and 
had  in  his  mind  every  particular  debt  or  obligation  to 
which  he  was  liable,  or  to  have  intended  not  to  include 
a  particular  debt,  because  it  could  not  have  been  re* 
covered  from  the  devisee  by  action  of  covenant ;  and, 
upon  the  authorities  which  were  cited  in  the  argument, 
I  think,  that  the  claim  of  the  Plaintiffs  under  the  cove- 
nant is  a  debt  within  the  meaning  of  the  charge  in  the 
will. 

I  have 
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I  have  assumed,  as  was  stated  on  all  sides,  that  the 
personal  estate  was  deficient,  but  that  must  be  regularly 
ascertained.  If  it  should  turn  out  to  be  so,  there  may 
be  some,  but  no  insuperable,  difficulty  in  ascertaining  the 
exact  value  of  the  beneficial  interest  given  to  Sarahy  and 
consequently,  the  exact  value  of  that  which  is  due  to  the 
Plaintiffs ;  but  I  must  declare  them  to  be  entitled,  under 
the  settlement  and  the  will,  to  receive  out  of  the  assets 
of  the  testator  a  sum  or  value  equal  to  the  value  of  the 
beneficial  ^interest  given  to  Sarah  by  the  will.  Order 
the  usual  accounts  to  be  taken,  and  direct  the  Master, 
having  regard  to  the  charge  of  debts,  including  that  due 
to  the  Plaintiffs  (taking  that  to  be  equal  to  the  beneficial 
interest  given  to  Sarak),  to  ascertain  the  value  of  the 
beneficial  interest  g^ven  to  Elizabeth* 
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HOPE  V.  HOPE. 


March  18.  13. 


npHE  testator,  Henty  Philip  Hope,  by  his  will,  dated  Distinction 

-*-    in  Febmary  1839,  made  his  three  nephews,  Adrian  *>etween  di- 

•^  '  .  .  reeling  an  is- 

Sbpe,  Henry  Hope,  and  Alexander  Hope,  his  residuary  sue  and  giving 

legatees.  briSJL'Sction 

at  law  to  try 

The  first  of  the  above  suits  was  instituted  by  Adrian  ?  ^^  ^^' 

^  In  the  former 

for  the  general  administration  of  the  estate.    The  second  case,  applica^ 
suit  was  instituted  Xyj  Alexander,  claiming  specifically,  Jri^mus^be^ 
under  an  alleged  deed  of  gift  executed  by  the  testator,  made  in  this 

and  dated  the  9th  of  April  1838,  a  very  valuable  col-  ^  ^^  pro- 
lection  feedings  at 
law  will  be 
examined  ;  but  in  the  latter,  application  for  a  new  trial  must  be  made  to  the  Court 
of  law,  and  this  Court  will  look  merely  to  the  result  of  the  action.    In  the  latter 
case  also,  if  there  has  been  a  miscarriage  at  law,  relief,  if  any,  cannot  be  obtained, 
upon  the  case  coming  on  upon  the  equity  reserved,  widiout  a  petition«j 

Vol.  X»  Q  7 
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1847.  lection  of  diamonds  and  gems  contained  in  a  cabinet  and 
in  the  possession  of  the  testator  at  his  death.  The 
third  suit  was  instituted  by  Henry^  claiming  the  same 
collection,  under  a  deed  dated  the  19lh  of  Mty  1821. 
Opposed  to  these  claims  Adrian  Hope  insisted,  that  the 
collection  formed  part  of  the  residuary  estate.  Some 
questions,  also,  arose  as  to  the  different  classes  of  jewels 
contained  in  the  cabinet.  Of  these  some  were  said  to 
have  been  purchased  after  the  respective  dates  of  the 
two  deeds,  and  others  not  to  have  been  actually  in  the 
cabuiet  at  the  date  of  the  last  deed,  but  to  have  beeo 
in  the  hands  of  a  jeweller,  Mr.  Bram  Hertz,  for  a  pa^ 
ticular  purpose. 

Evidence  was  entered  into  in  the  causes  to  prove  the 
rights  of  the  parties,  and  to  specify  the  particular  jewels ; 
but  when  the  causes  came  on  for  bearing,  upon  the 
Sd  of  August  1846,  the  further  hearing  was  adjourned 
for  twelve  months,  with  a  view  to  try  the  legal  right  of 
Alexandei'  Hope.  Liberty  was  given  to  him  to  bring  such 
action  as  he  should  be  advised  against  the  executors,  and 
which  was  to  be  defended  by  Adnan  Hope,-  and  the 
Defendants  in  the  action  were  ordered  to  admit  posses- 
sion, demand  and  refusal  to  deliver  up  the  articles. 

Alexander  Hope  accordingly  brought  his  action  of 
trover  in  the  Queen's  Bench  against  the  executors,  de- 
claring in  the  usual  indefinite  form.  No  particulars  of 
demand  had  been  required  by  the  Defendants,  and  no 
specification  of  the  particular  jewels  claimed  had  been 
made,  other  than  the  general  claim  usual  in  actions  of 
trover  of  certain  diamonds,  rubies,  &c. 

The  cause  was  tried  before  Lord  Denman^  and,  the 

deed  being  proved,  he  left  two  questions  to  the  jary> 

rst,  whether  the  testator  intended  the  deed  to  operate 

inxmediately; 
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immediately ;  and)  secondly,  whether  certain  alterations 
in  the  deed  existed  at  the  time  of  its  execution.  The 
jury  found  in  the  a£5rmative,  and  the  verdict  was  en- 
tered for  the  Plaintiff  for  40,000/.,  the  sum  at  which  the 
damages  had  been  laid  in  the  declaration. 


1847. 


In  Michaelmas  Term  1847,  the  Defendants  in  the 
action  obtained  a  rule  nisi  for  a  new  trial,  on  this 
groimd :  —  that  the  verdict  was  against  the  evidence ; 
bat  the  Court,  on  argument,  refused  a  new  trial  on 
the  ground  suggested ;  and,  in  giving  judgment.  Lord 
Denman  observed,  *^  We  paused,  however,  on  account 
of  formidable  objections  in  point  of  law,  which  were 
fully  discussed  in  the  argument  on  the  rule  nisi  for  a 
new  trial.  First,  whether  the  instrument  can  be  con- 
strued as  conveying  any  thing ;  and,  secondly,  whether 
it  is  not  a  will,  and  so  ill-executed,  because  attested  by 
one  witness  only.  But  the  rule  was  obtained  on  the 
ground  of  the  verdict  being  against  the  evidence ;  and, 
these  two  objections  clearly  relating  to  matter  of  law, 
whatever  their  value  may  be,  we  feel  it  to  be  impossible 
to  deprive  the  Plaintiff  of  his  verdict,  by  making  the 
present  rule  absolute,  which  is  grounded  on  a  supposed 
mistake  of  the  jury.  The  points  of  law  might  have  been 
effectually  raised  and  placed  in  a  course  of  judicial  de- 
cision by  exceptions  taken  at  the  trial,  or  the  opinion  of 
this  Court  might  have  been  obtained  on  them  by  the 
motion  for  a  new  trial,  if  grounded  on  misdirection. 
Bat  neither  of  these  measures  having  been  adopted,  and 
this  rule  alone  being  before  us,  we  have  nothing  to  do 
but  to  dispose  of  it." 

The  causes  now  came  on  for  bearing  upon  the  equity 
reserved. 


Qj2 


Mr. 


584  CASES  IN  CHANCERY. 

1847-  Mr.  Tinnej/f  Mr.  Lloyd  and  Mr.  W.  H.  Clarke  for  Ales- 

^T^^*"'^     flw&r  Hope.     The  verdict  at  law  has  finally  determined 
V,  the  validity  oF  the  deed  of  1888.     The  Defendant  in  the 

^^^^  action  took  no  steps  to  obtain  a  specification  of  the  par- 
ticular jewels  claimed,  by  requiring  a  particular  of  the 
Plaintifi^'s  demand ;  but  there  is  sufiicient  proof  in  the 
causes  of  the  contents  of  the  cabinet.  Subject,  therefore, 
to  any  claim  to  be  substantiated  by  Henry  Hope^  Ala- 
ander  Hope  is  entitled  to  a  decree  for  the  delivery  to  him 
of  the  jewels  in  the  cabinet,  except  those  placed  there 
after  the  9th  of  April  1838. 

Mr.  James  Parker^  Mr.  Gardiner^  and  Mr.  Merivak^ 
for  Adrian  Hope.  Much  more  is  now  asked  on  behalf 
of  Alexander  Hope  than  the  verdict  entitles  him  ta 
There  has  been  a  miscarriage  in  the  proceeding  at  law. 
If  this  Court  intended  that  the  whole  legal  right  should 
be  there  determined,  it  has  not  as  yet  been  fully  and 
properly  determined. 

The  Jury  were  told,  that  they  had  nothing  to  do  with 
the  questions  of  law  arising  upon  the  deed,  and  had 
merely  to  consider  the  two  matters  of  fact;  and  when 
the  case  afterwards  came  before  the  Court  of  Queen's 
Bench,  it  was  stated  by  the  Court,  that  there  were  some 
very  important  questions  of  law  left  open  and  undecided, 
and,  in  particular,  whether  the  instrument  conveyed  any 
thing ;  and,  secondly,  whether  it  was  not  in  reality  a 
will  insufficiently  attested.     These  matters  ought  to  be 
first  determined,  and  the  Court  will  not  bind  the  parties' 
rights  by  this  insufficient  proceeding.     In  cases  where 
an  ejectment  is  brought  by  leave   of  the  Court,  the 
party  is  never  held  bound  by  one  trial.     [The  MiiSTER 
of  the  Rolls.     That  is  because  at  law  the  determina- 
tion in  an  action  of  ejectment  does  not  bind  the  rightl 

Again. 
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Again.    The  judgment  in  trover  only  determined  the        1847* 
right  as  to  some  jewels;  but  it  did  not  decide  what 
jewels  passed)  or  what  were  in  the  cabinet,  at  the  date 
of  the  deed  of  18S8. 

Neither  the  Jury  nor  the  Court  of  Queen's  Bench 
have  exercised  their  judgment  upon  these  matters : 
they  must,  therefore,  be  determined  by  some  proper  pro- 
ceeding before  Alexander  Hope  can  be  entitled  to  what 
he  asks.  They  cited  Harmoodv.  Oglander  {a)^  Geash 
V.  Barber  (6),  Curtis  v.  Curtis,  {c) 

Mr.  Ttamerj  Mr.  John  Bailj/t  and  Mr.  Adams,  for 
Henry  Hope. 

Mr.  Kindersley  for  the  executors. 

Mr.  Tinney  in  reply. 

Pending  the  discussion,  the  following  observations,  in 
substance,  fell  from 

The  Master  of  the  Rolls. 

I  have  been  much  surprised  at  the  argument  which 
has  been  used. 

At  the  hearing  of  these  causes,  liberty  was  given  to 
Alexander  Hope  to  bring  any  action  at  law  he  might 
be  advised,  to  try  his  legal  right,  and  the  Court  reserved 
the  equity  of  the  case.  An  action  of  trover  was  brought 
by  him ;  it  has  been  tried,  and  a  new  trial  has  been  re- 
fused, it  would  therefore  appear,  that  his  legal  right 
iias  been  so  far  established. 

The 

(a)  6  Fes.  199.  (c)  2  Bro.  C,  C.  620. 

(6)  2  Bro.  C»  C.  61.  and  note. 
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other  shape ;  but  upon  an  issue  directed,  this  Court  re-       3  847* 
serves  to  itself  the  review  of  all  that  passes  at  law."  (a) 

I  do  not  say  that,  in  this  case,  the  party  is  precluded 
from  relief  if  the  occasion  requires  it;  I  will  not  say 
that  he  4s  precluded  from  a  rehearing  of  the  original 
decree,  or  from  correcting  any  misconception  or  error 
by  a  proper  proceeding  for  that  purpose ;  but  I  can* 
not  think  that,  upon  this  occasion,  he  can  proceed  on 
the  ground*  that  the  decision  in  the  action,  so  far  as  it 
goes,  is  not,  as  to  the  legal  right,  final. 

In  Holworthy  v.  MortIock(b),  a  bill  had  been  re> 
tained  with  liberty  for  the  Defendants  to  sue  the 
Plaintiff  at  law  on  twelve  bills  of  exchange  or  any  of 
them,  and  the  Defendant,  being  advised  to  pick  out  so 
many  of  the  bills  as  would  just  cover  the  demand, 
declared  on  five  of  the  bills,  and  a  receipt  was  found 
indorsed  on  one  of  the  bills  for  4>50/.,  and  the  Jury  had 
found  for  the  Defendant  in  the  action.  On  further  direc- 
tions, the  Plaintifi'in  the  action  sought  to  be  relieved  from 
his  inadvertence,  and  asked  for  liberty  to  go  before  the 
Master  to  prove,  that,  in  fact,  the  fifth  bill  was  not  satis- 
fied, and  to  explain  the  receipt  being  indorsed  on  it; 
but  this  was  refused  by  the  Master  of  the  Rolls,  and 
afterwards  by  Lord  Thurlow^  who  said,  ^^  the  Defendants 
are  not  entitled  to  any  relief  in  respect  of  the  verdict 
against  them  on  the  450/.  bill :  first,  because  if,  in  the 
course  of  an  action  brought  under  the  direction  of  the 
Court,  the  mode  is  misconceived,  the  party  should  apply 
by  petition  to  enable  the  Court  to  do  perfect  justice.  But 
no  petition  has  been  preferred.  They  submit  to  the 
record,  and  set  down  the  cause  for  further  direction. 

And, 

(a)  Booth  V.  Blundell,  19  Vetey,         (b)  1  Cox^  p..li3> 
p.  500. 

Qq  4 
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1847.        And,  therefore,  without  any  suggestion  on  record,  it  can* 
not  be  admitted." 

If  there  has  been  an  entire  miscarriaget  I  will  not 
preclude  the  party  from  any  proceedings  he  may  be 
advised  to  take  to  obtain  relief;  but  I  do  not  give  him 
any  encouragement,  (a) 


The  causes  stood  over,  but  no  petition  was  presented 
for  the  purpose  suggested.  Liberty  was  then  given  to 
Henry  Hope  to  bring  an  action  to  try  the  validity  of  the 
deed  of  J%  1821.(5) 

(a)  See  the  next  case  o£Snuih      December  1846,  when  a  venfict 
V.  T%e  Earl  of  Ejfingkam,  was  given  in  fiivour  of  the  deed 

(b)  The  action  was  tried  b      of  1821. 
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SMITH  V.  THE  EARL  OF  EFFINGHAM.  •^Jf«f  7. 8. 

July  29. 

A    REPORT  of  this  case  on  the  original  hearing  will  ^"hL*!^ 
^^-  be  found  in  a  former  volume  (a),  where  it  appears,  afRrmed  by 
hat,  in  1817,  ^v.  Primrose^  being  tenant  for  life  of  free-  chancellor 

hold  ^^  application 
(a)  7  Bcavan,  357.  can  be  made, 

except  before 
he  Lord  Chancellor,  for  a  rehearing  for  the  purpose  of  obtaining  directions  different 
rotn  those  already  given. 

Prindples  and  practice,  in  a  case  where  the  Plaintiffs  relief  in  equity  is  dependent 
ipon  his  previously  establishing  his  l^ai  right. 

The  Pudntiff  claimed  to  be  an  incumbrancer  on  certain  real  estates,  and  there 
)dng  outstanding  terms  he  filed  his  bill  against  the  other  parties  interested  in  the 
ffoperty,  to  make  his  security  available.  By  the  decree,  the  bill  was  retained  for 
wdve  months,  with  liberty  to  the  Plaintiff  to  proceed  at  law  touching  die  matters 
n  question  in  the  cause,  and  the  Defendants  were  restrained  from  setting  up  the 
mtstanding  terms,  and  from  pleading  the  statute  of  limitations.  The  Plaintiff 
irought  an  action  of  ejectment,  which  was  defended  by  one  of  the  Defendants,  and 
ilso  by  the  occupying  tenants  ;  the  latter,  not  being  parties  to  the  suit,  set  up 
he  outstanding  terms  and  the  statute  of  limitations,  and  thus  defeated  the  Plaintiff 
n  the  action.  The  Plaintiff  then  filed  a  supplemental  bill,  detailing  what  had 
aken  place  at  law,  and  prayine  to  be  let  into  possession,  and  that  on  any  new  trial 
he  Defendants  mi^ht  admit  that  tbe  Plaintiff's  title  accrued  within  twenty  years, 
literwards,  the  onginal  decree  was  affirmed  by  the  Lord  Chancellor.  The  supple- 
nental  bill  was  brought  on  for  hearing  before  the  Master  of  the  Rolls.  Held,  that 
he  proceeding  was  irregular,  and  the  supplemental  bill  was  dismissed  with  costs. 

If;  at  the  hearing  of  a  cause  in  equity,  it  appears  that  the  Plaintiff  has,  or  may 
lave,  some  equity,  which  cannot  be  satisfactorily  established,  unless  he  first  es- 
ablishes  a  leed  right,  in  a  legal  manner,  the  Court  delays  the  decision  upon  the 
fquity  until  the  le^al  right  is  established,  and  retains  the  bill  for  a  limited  period,  in 
nraler  that  the  Plaintiff  may,  in  the  meantime,  have  an  opportunity  of  establishing 
lis  l^al  right  at  law,  giving,  at  the  same  time,  such  special  directions  as  may  be 
bought  necessary,  either  for  the  purpose  of  removing  impediments  to  the  trial  of 
he  l^al  right,  or  saving  expense  by  ordering  the  admission  of  undisputed  facts. 

But,  subject  to  such  directions,  the  Plaintiff  is  to  establish  his  right  at  law  ac- 
lording  to  legal  forms,  and  this  Court  does  not  consider  what  passes  at  A*tft  Prittf, 
ir  interfere  with  the  trial  or  any  of  the  incidents  attending  it. 

After  the  case  is  determined  at  law,  the  regular  course  is,  to  set  down  the  cause 
n  eauity  to  be  heard,  as  it  is  said,  on  the  equity  reserved,  and  on  the  hearing  the 
esult  of  the  proceeding  at  law  is  ordinarily  heU  to  be  conclusive.  No  direction 
or  a  new  trial  is  to  be  given  here. 

The  Court,  however,  does  not  reject  or  abandon  all  attention  to  the  proceedings 
it  law.  On  a  proper  application  made  for  the  purpose,  shewing  that  the  proceedings 
vere  such,  that  ttie  resu  question  between  the  parties  could  not  be  tried,  that  the 
lirections  given  b^  the  Court  were  not  obeyed,  so  that  the  verdict  at  law  was  ob- 
ained  by  means  of  a  contempt  of  this  Court,  or  that  the  decree  giving  leave  to 
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184.7. 
Smith. 
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Effingham. 

bring  the 
action  did  not 
contain  some 
directions,  for 
want  of  which 
the  miestion 
could  not  be 
tried  in  the 
action  which 
was  brought, 
the  matter 
may  be  con- 
sidered.   In 
some  cases, 
relief  may  be 
given  by  re- 
taining the 
bill  for  a 
longer  time,  in 
order  to  allow 
a  new  legal 
proceeding  to 
be  brought ; 
in  other  cases 
it  may  be 
necessary  to 
rehear  the 
cause,  for  the 
purpose  of 
procuring 
other  direc- 
tions to  be 
inserted  in 
the  decree. 


hold  estates,  subject  to  long  outstanding  terms,  granted 
a  personal  annuity  to  the  Plaintifif  Dudgeon^  who  after- 
wards assigned  it  to  the  Plaintiff  5miM.   This  annuity  was 
secured  by  warrant  of  attorney,  on  which  judgment  was 
forthwith  entered  up  and  docketed.    Afterwards,  in  1818 
and  1819,  Mr.  Primrose  created  other  incumbrances,  two 
of  which  were  by  demises  of  the  estate.     The  Plaintiff 
did  not  sue  out  any  elegit  till  1822,  when  he  did  so. 
The  inquisition  being   duly   returned,   he  commenced 
an  action  of  ejectment,  which  he  discontinued,  in  con- 
sequence of  the  outstanding  terms.     In  a  suit  to  which 
the  Plaintiff  was  no  party,  the  priorities  of  the  other 
incumbrancers  were   declared.      The  Plaintifi^  within 
twenty  years  from  the  last  payment  of  the  annuity,  filed 
his  bill  against  all  the  other  parties,  to  have  it  declared 
that  he  was  entitled  to  stand  as  first  incumbrancer ;  that 
the  decree,  &c.,  might  be  altered,  or  that  the  Plaintiff 
might  be  at  liberty  to  proceed  at  law,  and  that  the  De- 
fendants might  be  restrained  from  setting  up  the  terms. 
One  of  the  defences  was,  that  the  Plaintiff's  annuity  was 
usurious.      The  Court  held,  that  the  Plaintiff  was  not 
barred  by  the  proceedings  in  the  other  suit ;  and,  by  the 
decree  made  on  the  hearing  of  the  cause,  upon  the  1st 
of  May  184>4>,  it  was  ordered,  that  the  Plaintiff's  bill 
should  be  retained  for  twelve  months,  with  liberty  for 
the  Plaintiffs,  or  either  of  them,  in  the  mean  time,  to 
proceed  at  law  touching  the  matters  in  question  in  the 
cause,  as  they  should  be  advised.     And  the  Defend- 
ants were  restrained  from  setting  up,  in  their  defence 
against  any  such  action,  the  outstanding  terms  in  the 
pleadings  mentioned,  or  either  of  them,  and  from  plead- 
ing the  Statute  of  Limitations.     The  decree  was  after- 
wards affirmed  by  Lord  Lyndhurst. 


The  Plaintiffs,  pursuant  to  the  leave  given,  brought 
their  action  of  ejectment  to  recover  possession  of  the 

estate 
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estate  in  question,  which  was  defended  by  several  per-        1847. 
sons  in  possession  or  occupation  of  those  lands  upon      ^^^^^^ 
which]  the  Plaintiff  claimed  to  be  first  incumbrancer,  v. 

viz.  by  Gardiner  Chapman^  who  was  a  Defendant  to  the    bp^^qh^m. 
bill  in  equity,  and  by  William  Martin  and  others,  who 
were  occupying  tenants,  but  not  parties  to  the  suit  in 
equity. 

The  action  was  tried  at  Norwich  on  the  2nd  of 
August^  1844,  when  William  Martinand  the  occupying 
tenants  who  were  not  parties  to  the  cause  in  equity, 
set  up  the  outstanding  term,  and  insisted  on  the  Statute 
of  Limitations.  In  consequence  of  this,  they  obtained 
a  verdict  in  their  favour ;  but^  a  verdict  was  given  for 
the  Plaintiff  as  against  Gardiner  Chapman^  with  liberty 
for  him  to  move  the  Court  of  Exchequer,  on  certain 
objections  taken  by  him  and  overruled  by  Baron  Alder^ 
sanf  before  whom  the  action  was  tried. 

On  the  11th  of  November  1844,  a  motion  was  made 
in  the  Court  of  Exchequer,  on  the  behalf  of  Gardiner 
Chapman,  for  a  new  trial,  and  a  rule  nisi  was  granted. 

Pending  the  proceedings  at  law.  Dudgeon,  one  of  the 
Plaintiffs,  died ;  and  before  the  rule  nisi  for  a  new  trial 
was  disposed  of,  —  viz.,  on  the  7th  Decemba*  1844, — 
the  Plaintiff  Smith  filed  a  long  bill  of  revivor  and  sup- 
plement, setting  out  the  whole  proceedings  in  the  action 
and  in  the  subsequent  application  to  the  Court,  and  con- 
taining a  detailed  statement  of  the  arguments  of  counsel 
and  the  observations  of  the  learned  Judges  on  the  ap- 
plication for  a  new  trial.  The  bill  prayed,  upon  the 
supplemental  matter,  for  so  much  of  the  relief  prayed  by 
the  original  bill  as  was  not  waived  at  the  hearing,  and 
that  the  Plaintiff  might  be  let  into  possession  of  the  lands 
in  question,  and  that  the  rents  accrued  due  since  the 

2nd 
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1847*        2nd  o( August  184<4<  might  be  accounted  for;  and  that 

^T^^""^^     on  any  new  trial  of  the  action,  Chapman  might  be  or* 

V.  dered   to  admit   that  Dudgean^s  title  accrued  to  him 

Tlie  Earl  of    ^j^jjin  twenty  years  next  before  the  commencement  of 
Effingham.  -^   -^ 

the  action  and  for  other  relief. 

Very  soon  after  the  bill  was  filed,  the  rule  nisi  for  a 
new  trial  was  discharged.  The  bill  was  afterwards 
amended,  and  answers  were  got  in. 

In  the  mean  time,  the  original  decree,  under  which 
the  Plaintiff  had  leave  to  bring  his  action,  was  reheard 
before  the  Lord  Chancellor,  who,  on  the  6th  of  Juh/ 
1 846,  affirmed  it 

The  two  causes  were  now  brought  on  for  hearing. 

Mr.  Willcock  and  Mr.  Giffard  for  the  Plaintiff.  The 
object  of  the  proceedings  at  law  has  failed  by  the  mis- 
conduct of  the  Defendants,  who,  instead  of  defending 
the  action  of  ejectment  themselves,  put  forward  their 
tenants  to  defeat  the  proceedings  by  setting  up  those 
.  legal  obstacles  which  the  Defendants  were  forbidden 
expressly  to  avail  themselves  of.  The  Plaintiff's  right, 
however,  has  been  established  by  the  verdict  against 
Chapmany  and  he  is  either  entitled  to  immediate  relief, 
or  to  have  the  right  tried  in  a  mode  which  will  pre- 
vent the  Defendants  availing  themselves  of  these  un- 
equitable defences. 

The  new  matters  now  stated  have  arisen  since  the 
decree,  and  have  therefore  been  properly  brought  for- 
ward by  supplemental  bill :  Usborne  v.  Baker  (a) ;  Mor^ 
ris  V.  Ellis  {b) ;   The  Marquis  of  Waterford  v.  Knight  (c), 

Pinkm 

(a)  2  Mad,  379.  (  r)  3  CI.  ^  Fin.  270. 

{b)  13  Simons,  1. 
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Pinkus  V.  Peters,  (a)  The  DeFendants  ought  to  have  1847. 
an  opportunity  to  cross  examine  the  Plaintiff's  witnesses,  smitb 
and  to  compel  persons  to  give  evidence  in  support  of  v. 

their   case.      The  Plaintiff  would  not  therefore   have  Eppiwghaii. 
been  right  if  he  had  proceeded  by  petition. 

But  even  if  the  proceeding  by  supplemental  bill  be  ir- 
regular, and  a  petition  were  considered  the  proper  mode 
of  bringing  the  new  matter  before  the  Court,  as  was  said 
in  Holworthy  v.  Mortlock  (£),  still  relief  ought  not  to  be 
refused :  but  it  will  become  a  mere  question  of  costs. 
Davies  v.  Williams  (c).  Again  the  objection  is  of  that 
technical  nature  that  it  ought  to  have  been  taken  at  the 
commencement  of  the  suit  by  demurrer,  and  cannot, 
like  multifariousness^  be  taken  advantage  of  at  the 
hearing. 

The  Master  of  the  Rolls. 

We  will  proceed  with  this  to-morrow;  but  I  am 
anxious  to  ascertain  whether  this  is  the  regular  course 
of  proceeding.  If  a  bill  is  retained  with  a  view  to  pro- 
ceedings being  had  at  law,  the  Court  reserves  the  equity 
of  the  case  to  be  considered  in  connection  with  the  legal 
right  to  be  established  by  legal  proceedings.  Here  there 
have  been  legal  proceedings  ;  but  the  case  is  not  brought 
on  simply  upon  the  equity  reserved,  but  on  the  equity 
reserved,  and  a  new  equity  contained  in  a  new  bill. 
Such  a  proceeding  is  new  to  me,  and  I  shall  be  glad  to 
be  assisted  with  authority.  In  the  recent  case  of  Hope 
V.  Hope  (d)  it  was  assumed,  that  where  liberty  had  been 
given  to  bring  an  action  to  establish  a  legal  right,  it  was 
like  the  case  of  an  issue  to  satisfy  the  conscience  of  the 
Court,  and  that  if  every  thing  did  not  take  place  satis- 
factorily, 

(a)  5  Beawm,  253.  (c)  1  Simons,  5. 

(b)  1  Cox,  HI.  (d)  Ante,  p.  58 J. 
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factorily,  this  Court  could  grant  a  new  trial;  but  it  was 
found  that  this  Court  could  do  no  such  thing. 

Mr.  C  P.  Cooper  and  Mr. «/.  A,  Cooke^  for  the  De- 
fendant Braamcj  submitted  that  the  supplemental  bill 
was  irregular  and  improper ;  that  the  Plaintiff  had,  by 
the  decree,  obtained  liberty  generally  to  proceed  at  law, 
and  was  not  therefore  obliged  to  proceed  by  ejectment, 
but  might  have  sued  on  his  judgment ;  and  that  when  he 
found  the  possession  defended  by  the  tenants,  who  had 
not  been  restrained  from  setting  up  the  terms  or  tbe 
Statute  of  Limitations,  he  ought  to  have  applied  forth- 
with to  the  Court  by  petition  for  proper  directions.  Thej 
cited  2  Starkie  on  Evidence j  110.,  3  &  4  ^.  4.  c.  27. 
5.  2.,  and  Adams  on  Ejectment,  S2.(a),  2  Dan.  Pr. 
765.  (i),  Bayley  v.  Motris,  (c) 


Mr.  B.  Parry,  Mr.  Kenyon,  Mr.  Turner ,  Mr.  Cory,  and 
Mr.  Laoat  for  other  Defendants,  cited  Hodson  v.  BaU[i) 
to  shew  that  the  province  of  a  supplemental  bill  in  aid 
of  a  decree  was  to  carry  it  out,  but  that  if  it  sought  to 
alter  it,  the  leave  of  the  Court  ought  to  be  obtained  for 
filing  it. 

Mr.  Willcock  in  reply,  cited,  in  addition,  Bayley  v. 
Morris  [e),  where  an  ejectment  was  ordered  to  be  brought, 
and  the  Plaintiff  having  been  non-suited  (the  estate 
being  equitable),  the  Court,  on  petition,  directed  an 
issue ;  and  Woodley  v.  Johnson  (g),  where,  an  issue 
having  been  directed,  and  the  point  had,  by  consent, 
been  decided  by  arbitrators.  Sir  A.  Hart  said,  that  if 
the  award  was  quarrelled  with  on  the  ground  of  cor- 
ruption 


(a)  3d  ed.' 

(b)  Isted. 
\c)  4  Vet.  788. 


(d)  1  PhiUipi,  177. 
(c)  4  Vet.  788. . 
Ig)  1  Molhy,  394. 
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niption  of  the  arbitrators,  perhaps  the  facts  might  be         1847. 

brought  before  the  Court  by  supplemental  bill.     Neate  ^"^^^'^^ 
V.  The  Duke  of  Marlborough  (a)  was  also  cited,  as  to  v. 

the  elegit,  and  Milner  v.  Lord  Hareooood  (i),  Brophy  v.  JJ^iJ^Jam. 
Holmes  (c),  Bampton  v.  Birchall  (<2),  and  Hope  v.  Hope  {e) 
were  also  referred  to* 

The  Master  of  the  Rolls. 

I  will  look  at  the  papers  and  the  authorities,  of  which 
there  are  more  than  have  been  cited. 

It  has  been  a  matter  of  no  small  surprise  to  me,  on 
this  and  in  a  former  case  of  Hope  v.  Hope^  to  find  that  so 
much  misconception  exists  as  to  the  nature  of  proceed- 
ings of  this  kind ;  that  is,  when  the  Court  gives  liberty  to 
a  Plaintiff  to  proceed  at  law.  I  apprehend  that  when,  at 
the  hearing  of  a  cause,  it  appears  that  the  Plaintiff  has 
not  or  cannot  establish  his  right  to  relief  without  first 
establbhing  his  right  at  law  in  a  legal  manner,  this 
Court  postpones  its  decision  upon  the  equity  until  the 
legal  right  has  been  established,  and  it  retains  the  bill  for 
the  purpose  of  enabling  the  Plaintiff  to  proceed  by 
r^^lar  proceedings  at  law  to  establish  his  right  there 
in  the  way  he  best  can.  It  may  happen,  that  though 
the  Plaintiff  may  not  be  then  entitled  to  all  the  equity 
he  claims,  yet  he  may  be  entitled  to  the  extent  of  having 
some  direction  given  by  the  Court  which  may  facilitate 
the  proceedings  at  law,  or  prevent  the  Defendant  from 
setting  up  defences  there  which  may  defeat  the  trial  of 
the  question.  In  such  cases  special  directions  are  given, 
but,  subject  to  such  directions,  the  Plaintiff  is  to  establish 
his  right  at  law  in  the  ordinary  way ;  and  this  Court, 

primd 

(a)  3  Myl.  4-  Cr.  p«  417.  (d)  5  Beavan,  330. 

(6)  17  Vei.  144.  (e)  Anii,  p.  581. 

(c)  2  MoU.  I. 
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1847.        prtmdjaciej  has  nothing  whatever  to  do  with  the  pro* 
^'^^''^^'^     ceedings  of  the  parties  at  law.     The  general  and  esU- 
V,  blished  rule  is,  that  the  Plaintiff  must  establish  his  right 

Emxc^AM  ^^  '*^^  according  to  the  rules  of  law,  the  trial  Is  con- 
ducted by  the  rules  of  law,  and  applications  for  a  new 
trial  are  to  be  made  to  the  Court  of  law,  for,  in  soch 
cases,  this  Court  does  not  interfere  in  any  questions  re- 
served at  the  trial,  nor  give  directions  for  a  new  trial. 

This  Court,  however,  does  not  wholly  abandon  its 
controul  over  the  proceedings.  It  may  happen,  from 
misconception  or  otherwise,  that  the  proceedings  at  law 
are  of  such  a  nature,  that  the  real  question  cannot  be 
tried  between  the  parties.  In  such  a  case,  I  apprehend, 
that  when  the  difficulty  is  discovered,  it  is  the  duty  of 
the  party  either  to  apply  to  the  Court,  or  to  rehear  tbe 
cause  for  the  purpose  of  obtaining  such  further  direc- 
tions as  may  be  necessary.  The  object  of  the  proceed- 
ings at  law  is  to  enable  the  Plaintiff  to  try  the  question; 
and  if  the  proceedings  are  such  that  the  question  can- 
not be  tried,  the  Court  may  so  far  attend  to  the  pro- 
ceedings at  law  as  to  give  such  directions  as  may  be 
necessary  to  make  them  effectual ;  but,  as  Lord  Alvanley 
said  (a),  ^*  I  am  not  at  liberty  to  consider  what^passed 
at  Nisi  Priusn  nor  can  I  suppose  a  man  got  a  verdict 
who  had  no  right  to  it." 

When  the  Court  retains  a  bill  giving  the  Plaintiff 
liberty  to  adopt  such  proceedings  at  law  as  he  may  be 
advised  within  a  certain  time,  it  is  usually  directed 
that  if  the  Plaintiff  does  not  proceed  at  law,  and  pro- 
ceed to  trial  within  the  time,  the  bill  is  to  be  dismissed 
with  costs.  It  may  happen  that  the  trial  cannot  be  had 
within  the  time  specified,  or  there  may  be  a  motion 
pending  in  the  Court  of  law  for  a  new  trial.    In  such 

cases 
(a)  2  K<r#.  jim.  5t2. 
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cases  application  must  be  made  here  to  retain  the  bill.        1847. 
But  where  the   proceedings    at  law   are   ended,   this     ^^^^^^ 
Court  considers  itself  bound  by  the  conclusion  at  law ;  v, 

and  on  the  equity  reserved,  the  Court,  taking  the  facts    £pp,^QH^j^ 
appearing  by  the  proofs  in  the  cause  together  with  the 
result  of  the   trial,  decides   whether  the   Plaintiff  is 
entitled  to  the  particular  relief  asked,  or  to  any  other, 
and  what,  relief. 

What  has  happened  here  ?  There  b  a  decree  in  the 
name  of  the  Lord  Chancellor,  which  is  not  to  be  affected 
by  any  thing  I  can  say.  It  retains  the  bill  for  a  year, 
in  order  that  any  proceedings  which  the  Plaintiffs  may 
think  fit  may  be  adopted,  and  if  not  taken  within 
that  time,  the  bill  is  to  be  dismissed.  It  restrains  the 
Defendants  from  setting  up  outstanding  terms  or  the 
Statute  of  Limitations.  The  matter  comes  on,  but 
not  in  such  a  shape  as  to  entitle  the  Plaintiff,  on  the 
equity  reserved,  to  the  relief  he  asks  on  the  facts  proved 
at  the  hearing,  in  connection  with  the  result  of  the  pro- 
ceedings at  law ;  for  there  was  a  verdict  in  his  favour 
as  to  one,  and  against  him  as  to  the  other  Defendants. 
But  a  supplemental  bill  has  been  filed  for  the  purpose  of 
obtaining  the  same  relief  as  is  asked  by  the  original  bill, 
that  the  Plaintiff  may  be  let  into  possession,  and  for  a 
new  triaL  Is  such  a  proceeding  regular  ?  I  have  two  or 
three  times  adverted  to  the  analogy  of  cases  of  de- 
murrer. If  a  suit  abates  before  a  demurrer  has  been 
disposed  of,  the  Plaintiff  cannot  file  a  supplemental  bill 
in  support  of  the  equity  of  the  original  bill.  He  must 
file  a  common  bill  of  revivor,  and  take  the  demurrer  as 
it  was  at  the  time  of  the  abatement,  (a) 

When  the  equity  is  reserved,  the  case  is  ultimately 

determined 

(a)  Bampton  v.  BirchaU,  5  Beavan,  330. 
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determined  on  the  proofs  in  the  suit,  and  the  result  of 
the  particular  trial ;  and  it  is  seen  whether  these  together 
entitle  the  Plaintiff  to  equitable  relief,  and  what  I  desire 
to  learn  is,  what  authority  there  is  for  bringing  forward 
bjb  supplemental  bill  additional  grounds  for  relief*  with- 
out first  obtaining  the  leave  of  the  Court  No  sort  of 
authority  has  been  produced  for  such  a  proceeding. 

Circumstances  may  arise  on  which  relief  may  be  giveo; 
but  here  the  complaint  is,  that  the  action  was  in  sod)  a 
form,  and  the  trial  so  conducted,  as  to  preclude  the  trial 
of  the  question  which  the  Court  intended  to  be  tried.  If 
that  were  so,  the  matter  ought  to  have  been  brought  to 
the  attention  of  the  Court  at  the  earliest- possible  period. 

It  is  two  years  and  a  half  since  the  rule  for  a  new  trial 
was  refused,  and  nearly  three  since  the  trial  was  de- 
feated by  the  course  of  proceeding  taken  by  the  De- 
fendants, when  the  Plaintiff  might  have  brought  the 
matter  forward  and  applied  for  assistance.  He  did 
nothing  of  that  kind,  but  files  this  supplemental  billf 
being  part  of  the  bill  of  revivor,  in  which  he  brings 
forward  all  the  circumstances  so  often  referred  to. 

I  will  look  at  the  matter ;  but  my  impression  is,  that 
the  proceeding  is  not  regular.  If  that  be  so,  I  think 
the  Plaintiff  ought  to  be  allowed  an  op{K>rtunity  to 
bring  the  matter  forward  in  a  more  regular  manner, 
and  by  a  proper  application.  I  shall  be  disposed  to 
afford  him  an  opportunity. 


Juljf  29.  7%^  Master  of  the  Rolls. 

The  original  decree  under  which  the   Plaintiff  had 
leave  to  bring  his  action  was  reheard  before  the  Lord 

ChancelkMT, 
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Chancellor,  and  on  the  6th  of  Jufyf  1846)  the  decree 
was  affirmed  by  the  Lord  Chancellor,  and  thereby  be- 
came his  decree,  incapable  of  being  altered  here. 

This  case  comes  on  in  a  shape  different  from  any 
other  with  which  I  am  acquainted* 

If  at  the  hearing  of  a  cause  in  equity,  it  appears 
that  the  Plaintiff*  has,  or  may  have,  some  equity,  which 
cannot  be  satisfactorily  established,  unless  he  first  esta- 
blishes a  legal  right,  in  a  legal  manner,  the  Court 
delays  the  decision  upon  tlie  equity,  until  the  legal 
ri|rht  is  established,  and  retains  the  bill  for  a  limited 
period,  in  order  that  the  Plaintiff"  may,  in  the  meantime, 
have  an  opportunity  of  establishing  his  legal  right  at 
Imw,  giving,  at  the  same  time,  such  special  directions  as 
may  be  thought  necessary,  either  for  the  purpose  of 
removing  impediments  to  the  trial  of  the  legal  right,  or 
saving  expense  by  ordering  the  admission  of  undisputed 

&CtS.(ff) 

But,  subject  to  such  directions,  the  Plaintiff^  is  to 
establish  his  right  at  law  according  to  legal  forms,  and 
this  Court  does  not  consider  what  passes  at  Nisi  Priusj 
or  interfere  with  the  trial  or  any  of  the  incidents  at- 
tending it.  {b) 


1847. 


Smith 

V. 

The  Earl  of 
Effingham. 


After  the  case  is   determined  at  law,  the  regular 
conrse  is,  to  set  down  the  cause  in  equity  to  be  heard, 

as 


(a)  Buxion  v.  Sidebotham^  2 
Vet.  jun.  520.  n. ;  Holworthy  v. 
Morilods^  1  Cox,  141. ;  Gcath  y. 
Barber^  2  Broum,  C,  C,  Gl. ; 
Curtii  V.  Curtii,  2  Bro.  C.  C.  620. ; 
Sievem  v.  Praed^  2  Vet.  jun. 
619.     Harmood  v.  Oglander,  6 


Vet.  p.  225. ;  Pemberton  v.  P«ii- 
berion,  13  Vet.  290. ;  Bootle  v. 
BiundeU,  19  Vet.  p.  500. ;  Bod- 
gertY.  Notvill,  6  Haref  p.  337. 

(b)  Stevens  v.  Praed,  2  Vet. 
jun.  519. 
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1847.        as  it  is  said,  on  the  equity  reserved,  and  on  the  hear- 
ing, the  result  of  the  proceeding  at  law  is  ordinarily 

V,  held  to  be  conclusive.     No  direction  for  a  new  trial  u 

The  Earl  of         y^    .         , 
Effingham.    ^°  ^  8'^®"  "^'^^* 

The  Court,  however,  does  not  reject  or  abandon  all 
attention  to  the  proceedings  at  law.  On  a  proper  ap- 
plication made  for  the  purpose,  shewing  that  the  pro- 
ceedings were  such  that  the  real  question  between  the 
parties  could  not  be  tried,  that  the  directions  given  by 
the  Court  were  not  obeyed,  so  that  the  verdict  at  law 
was  obtained  by  means  of  a  contempt  of  this  Court,  or 
that  the  decree  giving  leave  to  bring  the  action  4id  ^ 
contain  some  directions,  for  want  of  which,  the  question 
could  not  be  tried  in  the  action  which  was  brought,  the 
matter  may  be  considered.  In  some  c^ses,  relief  may  be 
given  by  retaining  the  bill  Tor  a  longer  time,  in  order  to 
allow  a  new  legal  proceeding  to  be  brought;  in  other 
cases,  it  may  be  necessary  to  rehear  the  cause,  for  the 
purpose  of  procuring  other  directions  to  be  inserted  in 
the  decree. 

In  this  case,  there  has  not  been,  and  there  is  pro- 
bably no  ground  for  any  application  against  any  party, 
for  disobedience  to  the  directions  contained  in  the  de- 
cree, and  there  is  not,  and,  except  before  the  Lord 
Chancellor,  could  not  be  any  application  for  a  rehearing 
of  the  cause,  for  the  purpose  of  obtaining  directions 
different  from  those  already  given. 

But  the  Plaintiff  asks,  that  he  may  now  have  a  greater 
extent  of  relief  than  that  which,  at  the  hearing  of  the 
cause,  the  Court  thought  him  entitled  to  have  before  he 
had  established  his  right  at  law ;  which  he  has  not  yet 
done. 


Nothing 
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Nothing  affecting  the  equity,  as  it  appeared  in  the        1847. 
cause,  has  occurred,  and  the  Plaintiff's  claim   in   the      ^^^^""^ 
supplemental  bill  is  founded  only  on  occurrences  which  v. 

took  place  at  the  trial,  or  on  the  motion  for  a  new  trial.  Effwoham. 

The  Plaintiffs,  for  the  purpose  of  trying  their  right, 
brought  an  action  of  ejectment  which  was  defended  by 
persons  who  were  not  parties  to  the  cause  in  equity.  If, 
as  they  say,  an  action  of  ejectment  was  their  only  course 
of  proceeding,  and  it  could  not  be  successfully  prose- 
cuted, the  decree  was  not  so  framed  as  to  enable  them 
to  try  the  right  as  was  intended.  On  the  argument  for 
a  new  trial  on  Mr.  Chapman's  application,  the  Plaintiff 
in  the  action  refused  to  consent  to  a  new  trial,  although 
it  was  proposed  to  give  the  consent  of  the  other  Defend- 
ants to  the  action  who  had  obtained  a  rerdict  in  their 
favour;  and  the  consequence  is,  that  the  Plaintiffs  in  this 
cause  are  left  with  a  verdict  against  Gardiner  Chapman^ 
and  in  favour  of  the  other  Defendants  to  the  action ;  and 
all  this  seems  to  have  happened,  before  or  whilst  the 
decree  was  under  the  consideration  of  the  Lord  Chancel- 
lor ;  the  case  appearing  to  be,  that,  if  the  action  of  eject- 
ment was  right  (as  the  Plaintiff  still  alleges),  the  decree 
did  not  sufficiently  provide  for  the  removal  of  impedi- 
ments to  the  trial  of  the  legal  right  in  question.  In  these 
circumstances  the  Plaintiffs,  instead  of  attempting  a 
proper  method  of  obtaining  relief  in  that  respect,  file 
this  long  supplemental  bill,  containing,  amongst  other 
unnecessary  and  improper  matter,  a  detailed  statement 
of  the  arguments  of  counsel  and  the  observations  of  the 
learned  Judges,  on  the  application  for  a  new  trial. 

The  Plaintiffs  appear  to  me  to  have  very  much  mis- 
taken their  course.  It  seems,  at  least,  that  the  legal  right 
which  it  was  intended  they  should  have  an  opportunity  of 
trying,  has  not  been  tried.     Whether  through  their  own 

Rr  S  fault 
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fault  or  not,  I  will  not  venture  to  say ;  but  it  appears  to 
me,  that  their  failure  is  not  a  foundation,  upon  which 
they  can  build  a  new  equity,  by  means  of  such  a  supple- 
mental bill  as  this.  If  relief  is  to  be  obtained,  I  think  it 
must  be  obtained  in  a  different  form  and  manner;  and  I 
shall  endeavour  to  leave  the  way  open ;  but,  thinking 
the  bill  improper,  I  must  dismiss  it  with  costs,  except 
so  far  as  it  seeks  a  revivor  upon  the  death  of  Dudgitm; 
without  prejudice  to  any  other  application  or  proceeding 
which  the  Plaintiffs  may  be  advised  to  make  or  adopti 
in  the  peculiar  circumstances  of  the  case* 


V.C. 

Aug.  6.  1830. 


Motion  by  an 
incumbrancer 
on  a  fellow- 
tbip  for  a 
receiver  and 
injunction 
refused  with 
eosts. 


BERKELEY  v.  KING'S  COLLEGE, 
CAMBRIDGK  (a) 

rilHE  bill  in  this  case  was  filed  on  the  4th  of  Sfjh 
-'-  tember  1829,  by  the  FlBintiff  Berkeley  and  others, 
against  King*s  College^  Saoqpe  Berdmore  DavieSy  and 
others.  It  stated,  that  on  the  17th  of  November  1817, 
Scroope  Berdmore  Davles  (a  Fellow  of  King's  College) 
in  consideration  of  the  sum  of  3600/.,  granted  to  Gibbs 
an  annuity  of  600/.  a  year  during  the  life  of  Davies^  in 
trust  for  Berkeley  and  seven  other  persons  in  certain 
proportions,  and  by  the  same  deed,  Davies  assigned  to 
Edward  Howard  "all  the  income,  profits  and  emolu- 
ments then  due  and  thenceforth  to   become  due  and 

payable, 

(a)  In  the  argument  of  Feittel 
v*  King*t  College,  ante,  p.  499., 
Counsel  were  unable  to  state  the 
particulars  of  this  case  which 
they  cited.     I  have  taken  the 


trouble  of  inquiring  into  the  cir- 
cumstances of  the  case  from  the 
documents  in  four  of  the  offices 
of  the  Courty  and  the  above  is 
the  result  of  my  investigatioD. 
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payable,  for  or  in  respect  or  on  account  of  the  said  fel- 
lowship in  King's  College,  Cambridge^  aforesaid,  to  hold 
upon  certain  trusts  for  securing  the  annuity." 

The  bill  alleged,  that  the  Defendant  Davies  was  resi- 
dent abroad  out  of  the  jurisdiction :  that  the  average 
amount  of  his  Fellowship  was  220/.  a  year,  which  had 
been  paid  over  to  the  Defendant  Davies  by  the  College. 
The  bill  prayed  an  account  of  what  was  due  in  respect 
of  the  annuity,  and  that  the  College  might  be  ordered 
to  pay,  by  their  Bursar,  out  of  the  money  and  dividends 
due  and  to  become  due  in  respect  of  the  said  Fellowship 
of  the  said  Scroope  Berdmore  Davies^  what  should  be 
found  due  upon  the  account  aforesaid,  and  what  might 
become  due.  It  also  prayed  an  injunction  and  Re- 
ceiver, and  a  subpcena  against  the  College  and  against 
Davies  when  he  should  come  within  the  jurisdiction. 

The  College,  by  their  answer,  stated,  that  all  the  pro- 
fits had  been  paid  to  Davies^  and  that  nothing  was  due 
to  him ;  and  they  *^  submitted  to  the  judgment  of  this 
honourable  Court,  that  the  profits  and  emoluments  of 
the  said  fellowship  were  not  assignable  by  the  said 
Scroope  B.  Davies,  and  they  claimed  the  same  benefit  as 
if  they  had  demurred  to  the  bill." 

A  motion  was  now  made,  **  for  a  Receiver  of  the  divi- 
dends and  monies  now  due,  and  hereafter  to  become 
due,  in  respect  of  the  fellowship  mentioned  in  the  plead- 
ings of  this  cause,  with  the  usual  directions ;  and  that 
the  Defendants,  the  Provost  and  Scholars  of  Kin^s 
College  of  the  blessed  Mari/  and  St.  Nicholas^  Cambridge^ 
and  the  Bursar  or  Bursars  and  other  ofiicers  of  the  said 
College,  and  their  agents,  might  be  restrained,  by  the 
order  and  injunction  of  this  Court,  from  paying  the  said 
dividends  and  monies,   or  any  part  thereof,  unto  the  . 

Sr  ^  Defendant 


1830. 


Bbrkblby 

V. 

Kino's  Col- 

LVOB, 

Cambridsb. 
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18S0.        Defendant  Scroqpe  Berdmore  Davies,  or  tp  his  order, 

^^^^^^^^     for  his  use." 
Bbrkblbt 

V. 

King's  Col-       rj^^  motion  was  supported  by  the  joint  affidavit 
Cambridgb.    Mr.  Berkeley  and  Mr.  Gibbs,  which  verified  the  stal: 
ments  in  the  bill,  and  stated  that  the  Defendant 
was  resident  abroad,  and  that  **  they  believed  that  tbe 
dividends  and  monies  arising  from  the  Fellowship  had 
been  remitted  or  paid  to  the  said  &  B.  Daviesj  or  to  hk 
order  and  use,  by  the  Bursar  of  the  College.** 

Mr.  Knight  and  Mr.  Edgar  Montagu^  in  support  of 
the  motion. 

Mr.  Home  and  Mr.  Skirrax  for  Kin^s  CoUege. 

Sir  L.  Shadwelli  V.  C.  refused  the  motion  with  costs. 


Abstract  of  Order,  (a) 

M'hereas  Mr.  Knight  of  counsel  for  the  Plaintiff  this  day  moved 
and  offered  reasons  unto  the  Court,  that  it  may  be  ordered  Ac^ 
\^'hereupon,  and  upon  hearing  Mr.  Home  and  Mr.  Skirrow  of  counsel 
for  the  Defendants,  and  the  affidavits  of  William  Berkeley  and  J(a^ 
Gibbs,  two  of  the  Plaintiffs  in  the  cause  read,  and  Defeodants' 
answers  read,  this  Court  doth  not  think  fit  to  make  any  order  on 
the  motion  now  made,  but  doth  order,  that  the  Plaintiff  do  pay  unto 
the  Defendants  the  costs  of  this  application,  to  be  taxed  by  tbe 
Master  in  rotation,  in  case  the  parties  differ  about  the  same. 

(a)  Reg.  Lib.  1829.  A.  fo.  2361. 
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ABSOLUTE  INTEREST. 

1.  Bequest  to  a  daughter  of  1000/. 
stock  and  70/.  a  year  for  life, 
which  two  sums  were  to  be  under 
the  trust  of  the  executors,  and 
not  to  permit  her  to  assign  "  her 
said  annuities/'  and  pay  the  in- 
terest from  the  1000/.  to  her  for 
her  life,  and,  at  her  decease,  to 
divide  it  between  her  children. 
Held,  that  the  daughter  took  for 
life  only  and  not  an  absolute  in- 
terest, subject  to  be  defeated  by 
the  interests  given  to  her  children. 
Scawin  v.  fVaison.  Page  200 

2«  Distinction  between  an  absolute 
bequest  with  a  subsequent  gift  in 
derogation,  and  a  limited  bequest 
followed  by  a  subsequent  re- 
stricted gift  over.  In  the  former 
case,  the  absolute  gift  remains, 
upon  failure  of  the  subsequent 
gift,  but  in  the  latter  the  limited 
bequest  is  not  enlarged  by  such 
an  event.  Ibid* 

3.  A  testator  gave  the  interest  of 
his  residuary  estate  to  his  mother 


for  life,  and  afterwards  one  half 
of  the  interest  to  his  brother  and 
one  half  to  his  sister.  Upon  the 
death  of  the  sister,  the  capital  was 
to  go  to  her  children,  if  any,  and 
if  not,  to  his  brother.  Upon  the 
death  of  his  brother  the  capital 
was  to  go  to  his  children.  The 
sister  died  without  children.  Held, 
that  the  children  of  the  brother 
took  no  interest  in  her  moiety. 
Tatnall  v.  Tatnall.         Page  509 

ABSTRACT. 
See  Taxation,  21. 

ACCEPTANCE  OF  TITLE. 
See  Vendor  and  Purchaser,  2. 

ACCOUNT. 

A  person  died  intestate.  His  bro- 
ther took  out  administration,  and 
placed  himself  in  loco  parentis  to 
the  intestate's  children.  One  of 
them  attained  twenty-one  in  Sep* 
iember  1823,  and,  m  Matf  1825, 

came 
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came  to  a  settlement  of  account 
with  the  administrator,  wliich  he 
signed  and  confirmed,  and,  in  Ja- 
nuary 1828,  he  received  his  share 
of  the  estate.  In  September  ]  843, 
he  filed  a  bill  to  open  the  ac- 
count. Many  errors  were  shewn 
to  exist  in  the  account,  some  of 
the  items  of  which  appeared  to 
be  fictitious ;  and,  although  forty 
years  had  elapsed  since  the  death 
of  the  intestate,  twenty  years  since 
the  Plaintiff  attained  twenty-one, 
seventeen  years  since  the  settle- 
ment of  the  account,  and  more 
than  two  since  the  discovery  of 
the  errors^  yet  the  Court,  having 
regard  to  the  nature  and  extent 
of  the  errors,  the  relation  between 
the  parties,  and  the  influence  of 
the  administrator  over  the  Plain- 
tiff, refused  to  limit  the  relief  to  a 
right  to  surcharge  and  falsify  the 
account,  but  set  it  aside  alto- 
gether, and  directed  the  accounts 
to  be  taken,  with  special  en~ 
quiries.     Allfrey  v.  Allfrey. 

Page  353 
See  Decree. 

ACCUMULATION. 

See  Remoteness. 
Thellusson  Act. 

ACTION  AT  LAW. 

1.  Distinction  between  directing  an 
issue  and  giving  liberty  to  bring 
an  action  at  law  to  try  a  legal 
right.  In  the  former  case,  ap- 
plication for  a  new  trial  must  be 


made  in  this  Court,  when  all  the 
proceedings  at  law  will  be  exa- 
mined; but  in  the  latter,  applica- 
tion for  a  new  trial  roust  be  made 
to  the  Court  of  law,  and  this 
Court  will  look  merely  to  the  re- 
sult of  the  action.  In  the  latter 
case  also,  if  there  has  been  a  mis- 
carriage at  law,  relief,  if  any,  can- 
not be  obtained,  upon  the  case 
coming  on  upon  the  equity  re- 
served, without  a  petition.  Ho^ 
V.  Hope.  Page  581 

2.  If,  at  the  hearing  of  a  cause  in 
equity,  it  appears  that  the  Plaintiff 
has,  or  may  have,  some  equity, 
which  cannot  be  satisfactorilj 
established,  unless  he  first  es- 
tablishes a  legal  right  in  a  legal 
manner,  the  Court  delays  the  de- 
cision upon  the  equity  until  the 
legal  right  is  established,  and  re- 
tains the  bill  for  a  limited  period, 
in  order  that  the  Plaintiff  may, 
in  the  meantime,  have  an  oppor- 
tunity of  establishing  his  legal 
right  at  law,  giving,  at  the  same 
time,  such  special  directions  as 
may  be  thought  necessary,  either 
for  the  purpose  of  removing  ini' 
pediments  to  the  trial  of  the  legal 
right,  or  saving  expense  by  or- 
dering the  admission  of  undis- 
puted facts. 

But,  subject  to  such  directions, 
the  Plaintiff  is  to  establish  his 
right  at  law  according  to  legal 
forms,  and  this  Court  does  not 
consider  what  passes  at  M 
PriuSf  or  interfere  with  the  trial 
or  any  of  the  incidents  attending 

it 
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it.     Smith  V.  The  Earl  of  Effing- 
ham. Page  589 

3.  After  the  case  is  determined  at 
law,  the  regular  course  15,  to  set 
down  the-  cause  in  equity  to  be 
heard,  as  it  is  said,  on  the  equity 
reserred,  and  on  the  hearing  the 
result  of  the  proceeding  at  law  is 
ordinarily  held  to  be  conclusive. 
No  direction  for  a  new  trial  is  to 
be  given  here.  Ibid. 

4.  The  Court,  however,  does  not 
reject  or  abandon  all  attention  to 
the  proceedings  at  law.  On  a 
proper  application  made  for  the 
purpose,  shewing  that  the  pro- 
ceedings  were  such  that  the  real 
question  between  the  parties  could 
not  be  tried,  that  the  directions 
given  by  the  Court  were  not 
obeyed,  so  that  the  verdict  at  law 
was  obtained  by  means  of  a  con- 
tempt of  this  Court,  or  that  the  de- 
cree giving  leave  to  bring  the  action 
did  not  contain  some  directions, 
for  want  of  which  the  question 
could  not  be  tried  in  the  action 
which  was  brought,  the  matter 
may  be  considered.  In  some 
cases,  relief  may  be  given  by  re- 
taining the  bill  for  a  longer  time, 
in  order  to  allow  a  new  legal  pro- 
ceeding to  be  brought ;  in  other 
cases  it  may  be  necessary  to  re- 
hear the  cause,  for  the  purpose  of 
procuring  other  directions  to  be 
inserted  in  the  decree.  Ibid. 

See  Taxation,  26. 

ACT  OF  PARLIAMENT. 
See  Costs,  6« 


ADMINISTRATION  OF 
ASSETS. 

A  testator  directed  his  debts  to  be 
paid  out  of  his  personal  estate, 
and,  in  a  subsequent  clause,  out 
of  a  mixed  fund  composed  of 
realty  and  personalty.  Held,  on 
the  context,  that  the  latter  direc- 
tion prevailed.  Hopkinsan  v.  Ellis. 

Page  169 
See  Decree. 

Charge  on  Real  Estate. 
Contribution. 

ADMINISTRATION  SUIT. 
See  Supplemental  Bill,  1. 

AFFIDAVIT. 
See  Production  of  Documents,  S. 

AMENDMENT. 

1.  The  Orders  of  1845  do  not  limit 
the  time  within  which  an  applica- 
tion for  an  order  to  amend  is  to 
be  made  to  the  Master.  Potts  v. 
fVhitmore.  177 

2.  After  the  expiration  of  the  time 
for  obtaining  an  order  of  course 
to  amend,  the  Plaintiff,  being  un- 
able to  make  the  affidavit  required 
by  the  68th  Order,  applied  to  the 
Court,  in  the  first  instance,  simply 
for  leave  to  amend,  and  obtained 
the  order  on  affidavit  of  service. 
Held,  that  the  order  was  irregular, 
and  it  was  discharged.  Sembkf 
that  the  application  ought  to  have 
been  made  to  the  Court,  under 
the   21st  Order,  to  enlarge  the 

time 
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time  for  obtaining  the  order  to 
amend  without  the  special  affida- 
vit. Page  177 
S.  A  party  obtained  from  the  Court, 
after  answer,  the  common  order 
to  amend.  Afterwards,  and  within 
four  weeks  after  the  last  answer 
was  sufficient,  he  obtained  an 
order  of  course  to  amend.  Held, 
that  such  order  was  irregular. 
Edge  V.  Duke.  184 

4.  After  answer,  a  Plaintiff  obtained 
an  order  of  course  to  amend.  He 
then  made  A,  a  party ;  but  finding 
that  A.  was  dead,  he  before  an- 
swer to  the  amendment,  obtained 
a  second  order  of  course  to  amend, 
and  substituted  A*^  representa- 
tives with  apt  words  to  charge 
them.  The  second  order  was  dis- 
charged for  irregularity,  with 
costs.     Horsleyy.  Fawcett,      191 

5.  AAer  one  of  several  Defendants 
has  put  in  a  sufficient  answer,  the 
Plaintiff  cannot  obtain  more  than 
one  order  of  course  to  amend, 
although  the  other  Defendants 
may  not  have  answered.  Dun- 
combe  V.  Lewis.  273 

See  Dismissal  for  want  of  Pro- 
secution, 3. 
Master,  3. 


ANNUITY. 
See  Mistake,  1. 

ANSWER. 

1.  A  bill  alleged,  that  the  Defendant 
had  received  certain  sums  from 
JB.  on  behalfof  the  Plaintiff,  and 


asked  whether  the  Defendant  did 
not,  in  fact,  receive  them,  and 
whether  on  the  Plaintiff's  bebalfi 
&c.  The  answer  denied  that  the 
Defendant  had  received  tbeie 
sums  on  behalf  of  the  Plaintiff. 
Held,  that  it  was  insufficient.  Jod- 
rell  V.  Slaney.  Page  2S5 

2.  Where  particular  facts  are  alleged, 
and  there  are  sifting  enquiries 
founded  on  them,  a  general  denial 
is  insufficient.  UniL 

3.  Where  a  bill  alleges  specific  paj* 
ments  to  Defendant,  by  specific 
persons,  at  specific  times,  and  the 
interrogatory  asks  generally,  whe- 
ther such  or  some  other  and  what 
payments  were  not  made  to  De- 
fendant, by  such  or  some  other 
and  what  persons,  at  such  or  some 
other  and  what  times,  the  Court 
will  not  enforce  a  discovery  of  all 
payments,  by  all  persons,  at  all 
times,  but  will  confine  the  disco- 
very within  reasonable  limits. /M* 

4.  Difficulty  in  framing  answers  so 
as  to  escape  the  charge  of  insuf- 
ficiency on  the  one  hand  and  re- 
dundancy or  impertinence  on  the 
other.  Ibid. 

5.  An  answer  was  filed  on  Saturday^ 
and  an  order  nisi  to  dissolve  the 
injunction  obtained  on  the  same 
day.  Notice  of  filing  the  answer 
and  of  the  order  was  not  given 
till  Monday.  Upon  motion  to  dis" 
charge  the  order  nisi^  the  Court, 
finding  that  the  Plaintiff  had  not 
been  prejudiced,  refused  to  dis- 
charge it,  but  made  the  Defend- 
ant pay  the  costs.  Lord  Suffidd 
V.  Bond,  33 1 

ARTICLED 
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ARTICLED  CLERK. 

An  articled  clerk  had  neglected  to 
file  the  necessary  affidavit  within  six 
months ;  but  the  omission  <*  had 
.  arisen  from  inadvertence  only." 
Held,  that  this  was  not  a  sufficient 
ground  for  relieving  him  from  the 
consequences  under  the  6  &  7  Vict. 
€.  73.  <.  9.     In  re  Benson. 

Page  435 

ASSIGNMENT. 
See  Fellowship. 

ATTESTATION. 
See  Presumption. 

AUCTION. 
See  Vendor  and  Purchaser,  S. 


BANKRUPTCY. 

See  Dismissal  for  want  of  Pro- 
secution, 4. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BEQUEST. 

A  testatrix  bequeathed  the  <*  in- 
terest'* of  a  sum  of  money  to 
her  eldest  child  for  life,  <'and 
afterwards  to  devolve  in  succes- 
sion on  her  (the  testatrix's)  re- 
maining children."  Held,  on  the 
death  of  the  eldest,  that  the 
others  were  entitled  for  life  in 
succession,  according  to  their  pri- 
ority of  age.     Young  v.  Sheppard. 

207 


See  Absolute  Interest^ 
Canal  Shares. 
Implication,  1. 
Library. 
Per  capita. 
Tenant  in  Common. 

BILL  OF  REVIEW. 
See  Supplemental  Bill,  1. 

BILL  OF  REVIVOR. 

A  bill  of  revivor  and  supplement  is 
within  the  2dd  and  2ith  Orders  of 
August  1841.     fValcot  v.  fValcot. 

Page  20 

BREACH  OF  TRUST. 

1.  Trustees  made  personally  respon- 
sible for  the  consequences  of  their 
neglect  to  enforce  a  covenant  con- 
tained in  a  marriage  settlement. 
Fenwick  v.  Greentoell.  412 

2.  By  a  marriage  settlement  it  was 
covenanted  and  agreed,  that  5000/. 
consols^  part  of  the  wife's  property, 
should  be  transferred  to  trustees, 
upon  certain  trusts  for  the  hus- 
band, wife,  and  children.  At  the 
time  of  the  settlement,  a  sum  of 
4946/.  was  standing  in  the  name 
of  the  wife ;  but  the  trustees  took 
no  steps  to  enforce  a  transfer,  and 
it  was  sold  out  and  misapplied  by 
the  husband.  Held,  that  the  trus- 
tees were  personally  responsible 
for  the  loss ;  and,  secondly,  that 
they  were  not  relieved  from  their 
liability,  by  the  trustee  indemnity 
clause,  declaring  that  they  should 
not  be  liable  "  for  any  casual  or 

involuntary 
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involuntary  loss,**  without  their 
wilful  default,  but  ''  for  such 
monies  only  as  should  actually 
come  to  their  hands."  Fenxoick 
V.  GreenwelL  Page  412 

3.  Trustees  authorised  to  lay  out 
trust  money  in  the  public  funds 
or  on  mortgage,  invested  it  on  a 
mortgage.  The  mortgage  was 
paid  off,  and  the  amount  was  re- 
ceived by  the  tenant  for  life,  who, 
contrary  to  the  trusts,  invested  it 
in  real  estate.  Held,  that  the 
cestui  que  trusts  had  the  option  of 
charging  the  tenant  for  life,  either 
with  the  sum  sterling  received,  or 
with  the  amount  of  3  per  cents, 
which  might  have  been  purchased 
therewith,  at  the  time  the  breach 
of  trust  was  committed.  Ouseley 
V.  Anttruther.  456 

4*.  A^  on  her  marriage,  assigned  a 
debt  due  to  her  from  B.  to  three 
trustees,  upon  trust,  when  re- 
quested by  her,  to  call  it  in  and 
invest  it,  and  hold  it  in  trust  for 
A,f  her  husband,  and  children. 
B.9  with  full  notice,  but  without 
such  request,  paid  part  of  the 
money  to  the  husband  by  order  of 
the  trustees,  and  other  part  to  the 
trustees  for  the  express  purpose 
of  being  advanced  to  the  husband 
in  breach  of  trust.  The  money 
was  lost.  Held,  that  B.,  as  well 
as  the  trustees,  was  responsible 
for  the  breach  of  trust.  Andrews 
V.  Bousfield,  51 1 

See  Condition. 

BRIEF. 
See  Taxation,  24. 


CANAL  SHARES. 

Canal  shares  will  not  pass  under  a 

bequest  of   property   vested   in 

<'  bonds  or  securities."  Hudleslon 

V.  Gouldsbury.  Page  547 

See  Will,  1. 

CASE  TO  LAW. 

Principles  and  practice  in  a  case 
where  the  Plaintiff's  relief  in  equity 
is  dependent  upon  his  previously 
establishing  his  legal  right.  Smih 
V.  The  Earl  of  Effingham.        589 

See  Action  at  Law. 

CHARGE  ON  REAL  ESTATE. 

A  testator  devised  certain  equitable 
real  estates  to  his  executors,  as 
such,  in  trust  for  his  wife  and 
children,  and  bequeathed  every 
thing  else  to  his  wife ;  and  he 
stated  as  follows :  "  My  executors 
are  charged  with  the  payment  of 
ray  just  debts,  of  which  I  shall 
leave  an  account  with  the  letter 
to  my  wife."  Held,  that  the  tes- 
tator's debts  were  charged  on 
these  real  estates ;  and,  secondly, 
that  the  charge  was  general,  and 
not  limited  to  those  enumerated 
in  the  account.  Dormay  v.  Bor- 
radaile.  263 

See  Real  Estate. 

CHARITY. 

1.  It  was  referred  to  the  Master  to 
approve  of  a  scheme  for  the  ap- 
plication of  the  revenues  of  a 
charity,  part  of  which  was  appli- 
cable to  ecclesiastical  purposes  oi 

the 
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the  parish  of  W.  M.    By  an  act 
of  parliament    passed    in    1840, 
certain  powers  &c.  were  given  to 
the  Ecclesiastical  Commissioners 
and  to  the  Queen  in  council,  and 
it  was  enacted,  that  so  much  of 
this  charity  property  ''  as  should, 
upon  due  enquiry,  be  found  legally 
applicable  thereto,  should,  by  the 
like  authority,  be  applied  for  the 
purpose  of  making  a  better  pro- 
vision for  the  cure  of  souls  in  the 
parish  of  W.  M."     The  Ecclesi- 
astical Commissioners  applied  for 
liberty  to  attend  the  Master  on 
the  scheme,  but  the  Court  held^ 
that  the  act   did  not  invest  the 
Commissioners   with    jurisdiction 
to  determine  what  was  legally  ap- 
plicable, which   rested  with  the 
Court,  and  that  the  words  *\  like 
authority  **  did  not  refer  to  the 
Commissioners ;  that  if  this  Court 
ascertained  what  portion,  accord- 
ing to  the   endowment,  ought  to 
be  applied  for  spiritual  purposes, 
even  in  a  particular  manner,  the 
act  did  not  authorise  the  Commis- 
sioners or  the  Queen  in  council 
to  prepare  or  ratify  a  different 
scheme ;  that  the  Commissioners 
had  not  vested  in  them  any  such 
trust  as  could  be  performed  or 
recognised  by  this   Court;   that 
they  had  no  estate  or  interest  in 
the  matters  in  question,  and  no 
right  to  be  treated  as  independent 
parties  in  the  information,  or  to 
appear  as  such,  and  therefore  that 
they  could  not  sustain  such  a  pe- 
tition.    The  Attorney  General  v. 
Wimbome  School.  Page  209 


2.  A  testator  devised  property  then 
in  lease  at  a  rent  of  26/.  to  the 
principal  of  Brasen-nose  CollegCf 
the  bailiff  of  Birmingham  and  the 
mayor  of  Haverfordwest  for  the 
time  being,  to  hold  to  them  and 
their  successors  for  ever  ;  the  said 
yearly  rent  to  be  paid  in  manner 
following  ^— -the  sum  of  8/.  1S«.4(/. 
as  an  additional  maintenance  to 
the  school  at  Birmingham^  to  be 
paid  to  the  schoolmaster  by  the 
direction  of  the  bailiff  and  his 
brethren;  8/.  13^.4^.  to  Bratetu 
note  College  for  a  scholar,  and 
8/.  13f.  4(/.  to  the  schoolmaster  of 
Haverfordwest.  And  he  directed 
that  at  the  expiration  of  the  lease, 
the  land  should  be  ''sett  forth  and 
improved  by  the  said  principal^ 
bailiff,  and  mayor  for  the  time 
being,  or  their  successors,  either 
by  fine  or  otherwise,  so  that  the 
said  rent  of  26/.  be  for  ever  re- 
served and  paid  as  before  ex- 
pressed, and  the  fine,  if  so  sett, 
should  be  equally  divided  be- 
twixt the  said  schools  and  col- 
lege." Held  that  the  college  took 
no  beneficial  interest  in  the  in- 
creased rents  or  fines  afterwards 
reserved.  The  Attorney  General 
V.  Gilbert.  Page  517 

See  Costs,  2. 

ViSITOB. 

CHOSE  IN  ACTION. 
See  Husband  and  Wife,  4. 

COLLUSION. 
See  Marriage. 

COM. 
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ESTATE. 
See  Devise. 

ESTATE  FOR  LIFE- 

See  Life  Estate. 

Tenant  in  Common. 

ESTATE  IN  FEE. 

1.  A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his 
wife  and  three  other  persons,  and 
their  heirs,  executors,  &c.  for  ever, 
upon  trust,  for  his  wife  to  receive 
the  rents  for  life ;  and,  after  her 
decease,  uppn  trust  '<  to  pay  and 
divide  "  the  rents  among  his  chil- 
dren as  they  attained  twenty-one, 
and  after  their  decease,  to  pay  the 
principal  of  their  respective  shares 
unto  their  legal  representatives, 
their  executors,  administrators  and 
assigns.  He  gave  power  to  the 
trustees  to  sell,  with  power  of 
maintenance  out  of  the  rents,  and 
advancement  out  of  the  principal 
of  their  shares ;  and  in  case  any 
of  his  freehold  estates  should  not 
be  sold  by  his  said  trustees,  then, 
from  and  afler  the  decease  of  his 
said  children,  he  devised  the  same 
unto  their  respective  heirs  and 
assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts 
and  conveyances  of  his  said  trus- 
tees to  any  purchasers  of  any  part 
of  his  estate  and  effects,  should  be 
good  discharges  and  assurances. 
Held,  that  the  trustees  took  the 
legal  fee,  and  that  the  childrei^ 


were  entitled  to  equitable  estates 
for  life,  with  equitid>le  remainders 
to  their  heirs,  which,  united,  gave 
them  equitable  estates  in  fee-sim- 
ple.   ReyneU  \.  ReytuU.  F^  21 

2.  Devise  to  trustees  and  their  heirs, 
upon  trust,  for  the  use  and  benefit 
of  il.,  B.  and  C  (without  words 
of  limitation).  Held,  that  A»y  B. 
and  C.  took  in  fee.  Moore  v. 
Cleghom.  42S 

3.  Devise  to  trustees  in  fee,  upoD 
trust,  for  the  use  and  benefit  of 
A.9  B,  and  C,  the  rents  to  be  paid 
for  their  maintenance  and  edo- 
cation  <<  or  to  the  survivors  or 
survivor  of  them  share  and  share 
alike."  Held,  that  they  took 
equitable  estates  in  fee  as  joint 
tenants.  Slid* 

EVIDENCE. 

1 .  A.  sued  B,  to  recover  from  him 
his  share  in  the  loss  of  a  joint 
speculation,  in  which  A.  alleged 
that  A.f  B.f  C,  and  Z).  had  been 
engaged.  A.  had  settled  with  C. 
and  D.,  who  were  nevertheless 
made  Defendants.  Held  (inde- 
pendently of  the  statute  6&T  Vid' 
c.  85.),  that  C,  who  had  been  re- 
leased by  the  PlaintiflT,  and  dis- 
claimed all  right  against  the  Plain- 
tiff and  co-Defendants,  was  a  com- 
petent witness  to  prove  that  B* 
had  been  engaged  in  the  specula- 
tion.    HiUs  V.  Nash.  308 

2.  A  Plaintiffsued  to  recover  a  large 

unliquidated  sum  due  to  her  tes- 
tatrix, but  the  stamp  on  the  pro- 
bate did  not  cover  the  amouot 
claimed.    Held»  that  the  Plaintiff 

could 
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service,  an  order  for  substituted 
service  was  made.     In  re  Uoyd. 

Page  451 

CONTRIBUTION. 

A  contribution  was  directed  amongst 
specific  legatees  for  payment  of 
the  debts  and  costs  of  suit.  One 
of  such  legatees  became  insolvent, 
and  by  his  non-payment,  the  fund 
raised  was  deficient*  The  Court 
directed  an  additional  contribu- 
tion amongst  the  solvent  legatees. 
Conolly  V.  Farrdl.  142 

CONVERSION. 

Held,  upon  the  construction  of  a 
will,  that  the  real  estate  had  not 
been  converted  out  and  out.  Hop- 
kinson  v.  Ellis,  169 

See  Tenant  for  Life  and  Re- 
mainderman. 

CONVEYANCER. 
See  Master,  4. 

COPY  BILL. 

A  copy  bill  was  served,  without 
leave,  after  the  expiration  of  twelve 
weeks.  The  Court,  on  the  joint 
application  of  the  Plaintiff  and  the 
Defendant,  gave  liberty  to  enter  a 
memorandum  of  service.  Tugwell 
y.  Hooper.  19 

See  Bill  of  Revivor. 

CORPORATION.  * 
See  CharitYi  2. 

.      VOL.X. 


COSTS. 

1.  Costs  of  administration  suit  pay- 
able pro  rdta  out  of  a  mixed  fund 
composed  of  realty  and  personalty. 
Hopkinson  v.  Ellis.         Page  169 

2.  A  charity  scheme  was  directed. 
The  Relator,  without  the  sanction 
of  the  Master,  advertised  and  in- 
curred expense  in  obtaining  in- 
formation. The  Court  refused  to 
allow  the  ordinary  costs,  but,  on 
the  ground  of  its  having  proved 
useful  to  the  charity,  allowed  the 
money  out  of  pocket  bondjide  ex- 
pended.   The  Atiomey^General  v. 

The  Ironmongers'  Company, 

194 

3.  Four  suits  were  consolidated,  and 
the  conduct  given  to  the  Plaintiff 
in  one  of  them,  who  was  a  devisee 
and  legatee.  Held,  that  he  was 
entitled  to  his  extra  costs  which 
he  had  properly  incurred  in  the 
prosecution  of  the  decree*  Lock" 
hart  y.  Hardy.  »  292 

4.  According  to  the  modem  prac- 
tice, the  Court,  though  it  retains 
a  discretion,  generally  acts  on  the 
rule,  that,  primdfocie^  the  unsuc- 
cessful party  is  to  be  charged  with 
the  costs  of  the  suit,  and,  in  the 
present  case,  it  gave  costs  against 
an  unsuccessful  Plaintiff,  though 
the  case  was  one  of  great  difficulty 
arising  out  of  a  will  and  depend, 
ent  on  foreign  law.  Earl  Nelson 
V.  Lord  Bridport.  805 

5.  Where,  under  the  circumstances 
of  the  case,  an  unsuccessful  Plain- 
tiff is  to  be  charged  with  the  cosU 
of  suit,  the  result  is  not  altered  by 

S  s  the 
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ESTATE. 
See  Devise. 

ESTATE  FOR  LIFE. 

See  Life  Estate. 

Tenant  in  Common. 

ESTATE  IN  FEE. 

1.  A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his 
wife  and  three  other  persons,  and 
their  heirs,  executors,  &c.  for  ever, 
upon  trust,  for  his  wife  to  receive 
the  rents  for  life ;  and,  after  her 
decease,  uppn  trust  '<  to  pay  and 
divide  **  the  rents  among  his  chil- 
dren as  they  attained  twenty-one, 
and  after  their  decease,  to  pay  the 
principal  of  their  respective  shares 
unto  their  legal  representatives, 
their  executors,  administrators  and 
assigns.  He  gave  power  to  the 
trustees  to  sell,  with  power  of 
maintenance  out  of  the  rents,  and 
advancement  out  of  the  principal 
of  their  shares ;  and  in  case  any 
of  his  freehold  estates  should  not 
be  sold  by  his  said  trustees,  then, 
from  and  after  the  decease  of  his 
said  children,  he  devised  the  same 
unto  their  respective  heirs  and 
assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts 
and  conveyances  of  his  said  trus- 
tees to  any  purchasers  of  any  part 
of  his  estate  and  effects,  should  be 
good  discharges  and  assurances. 
Held,  that  the  trustees  took  the 
legal  fee,  and  that  the  children 


were  entitled  to  equitable  estates 
for  life,  with  equitable  remainders 
to  their  heirs,  which,  united,  gave 
them  equitable  estates  in  fee-tim- 
ple.    Re^nell  V.  Rei^eU.  P^  21 

2.  Devise  to  trustees  and  their  heirs, 
upon  trust,  for  the  use  and  benefit 
of  A.f  B.  and  C.  (without  words 
of  limitation).  Held,  that  A.y  B. 
and  C,  took  in  fee.  Moore  v. 
Cleghom.  423 

3.  Devise  to  trustees  in  fee,  upon 
trust,  for  the  use  and  benefit  of 
A^  B.  and  Ci,  the  rents  to  be  paid 
for  their  maintenan<:e  and  edu- 
cation '<  or  to  the  survivors  or 
survivor  of  them  share  and  share 
alike."  Held,  that  they  took 
equitable  estates  in  fee  as  joint 
tenants.  Ibid, 

EVIDENCE. 

1 .  A.  sued  B.  to  recover  from  him 
his  share  in  the  loss  of  a  joint 
speculation,  in  which  A.  alleged 
that  A.y  B.f  C,  and  D.  had  been 
engaged.  A.  had  settled  with  C. 
and  Z>.,  who  were  nevertheless 
made  Defendants.  Held  (inde- 
pendently of  the  statute  6  &  7  Vict' 
c.  85.),  that  C,  who  had  been  re- 
leased by  the  Plaintiff,  and  dis- 
claimed all  right  against  the  Plain- 
tiff and  co-Defendants,  was  a  com- 
petent witness  to  prove  that  B, 
had  been  engaged  in  the  specula- 
tion.    Hills  V.  Nash.  308 

2.  A  Plaintiffsued  to  recover  a  large 
unliquidated  sum  due  to  her  tes- 
tatrix, but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount 
claimed.    Held,  that  the  Plaintiff 

could 
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the  produce  of  the  sale  of  the  real  > 
estate  proves  insufficient  for  pay- 
ment of  the  debts.     Stratford  v 
Ritson.  Page  25 

See  Petition. 

Pleading,  2. 

Vendor  and  Purchaser,  5, 
6. 

DEED. 

See  Next  of  Kin. 
Portion. 

DEFENDANT. 

See  Evidence,  1. 

DEMURRER. 

A  demurrer  being  overruled  with 
costs,  the  Defendant  appealed. 
The  Plaintiff  afterwards  obtained 
an  order  of  course  to  dismiss  his 
bill  with  costs,  suppressing  the 
fact  of  the  allowance  of  the  de- 
murrer ;  it  was  discharged  for  irre- 
gularity. Leu)is  V.  Cooper.  32 

See  Stating  Proceedings. 
Uncertainty. 

DEVIATION. 
See  Railway,  3. 

DEVISE. 

1.  A  testator,  afler  devising  a  free- 
hold to  two  'and  their  heirs,  and  a 
leasehold  to  two  others  and  the 
survivor,  her  heirs,  executors,  ad- 
ministrators, and  assii^ns  for  ever, 
proceeded  :  — ''And  I  give  all  the 
rest  of  my  household  furniture, 
bookflf  linen,  and  china,  except  as 


hereinafler  mentioned,  goods,  chat- 
tels, ESTATE  and  effects,  of  what 
nature  or  kind  soever,  and  where- 
soever the  same  shall  be,  at  the 
time  of  my  decease,  unto  R.  and 
^S,  their  executors,  administra- 
tors, and  assigns  in  trusL*'  He 
afterwards  specifically  bequeathed 
his  ready  money  and  various  chat- 
tels. Held,  by  the  Court  of  Ex- 
chequer, that  the  word  **  estate  " 
thus  circumstanced,  did  not  pass 
real  estate ;  but  this  Court  not 
being  satisfied,  directed  a  case  to 
the  Common  Pleas.  Sanderson  v. 
Dobson.  Page  478 

2.  A  testator  devised  property,  then 
in  lease,  at  a  rent  of  26/.,  to  the 
principal  of  Brasen-nose  College, 
the  bailiff  of  Birmingham^  and  the 
mayor  of  Haverfordwest  for  the 
time  being,  to  hold  to  them  and 
their  successors  for  ever ;  the  said 
yearly  rent  to  be  paid  in  manner 
following:  the  sum  of  8/.  1S<.  4<f. 
as  an  additional  maintenance  to 
the  school  at  Birmingham^  to  be 
paid  to  the  schoolmaster  by  the 
direction  of  the   bailiff  and  his 
brethren,  8/.  13«.  4(/.  to  Braten' 
nose  College  for  a  scholar,    and 
8/.  ISs.  M*  to  the  schoolmaster  of 
Haverfordxuest,    And  he  directed, 
that  at  the  expiration  of  the  lease, 
the  land  should  be  *'sett  forth 
and  improved  by  the  said  princi- 
pal, bailiff,  and  mayor  for  the  time 
being,  or  their  successors,  either 
by  fine  or  otherwise,  so  that  the 
said  rent  of  26/.  be  for  eve/  re- 
served and   paid   as  before  ex- 
pressed, and  the  fine,  if  so  sett, 
<S  1  2  should 
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should  be  equally  divided  betwixt 
the  said  schools  and  college." 
Held,  that  this  was  a  devise  to 
the  three  persons  as  joint  tenants 
in  fee,  and  descended  to  the  heir 
of  the  last  survivor.  The  Attorney- 
General  v.  GUbert.  Page  517 

S.  A  testator  devised  an  estate  to 
**  Elizabeth  Abbott  (a  natural 
daughter  of  Elizabeth  Abbott^  of 
G.>  single  woman,  and  who  for- 
merly lived  in  his  service")  for 
life,  with  remainder  to  her  children. 
At  the  date  of  the  will,  there  was 
no  person  answering  this  descrip- 
tion ;  for  though  Elizabeth  Abbott^ 
who  had  formerly  lived  in  his  ser- 
vice, had  a  natural  child,  yet  it 
was  a  son  and  not  a  daughter,  and 
was  named  John  and  not  Eliza- 
beth;  besides  this,  Elizabeth  her- 
self was  not  then  a  single  woman, 
but  had  married  one  Caddy,  and 
had  a  legitimate  daughter  Mar- 
garet.  John  Abbott  being  dead, 
the  property  was  claimed,  first,  by 
the  Plaintiff,  on  the  ground  that 
the  gift  was  void  for  uncertainty; 
secondly,  by  the  children  of  John 
Abbott  i  and,  thirdly,  by  Margaret; 
but  the  Court  held,  under  the  cir- 
cumstances, that  the  children  of 
John  Abbott  were  entitled.  Ryall 
v.  Hannam.  536 

See  Administration  of  Assets. 

Charge  on  Real  Estate. 

Conversion. 

Estate  in  Fee. 

Power. 

Real  Estate. 

Remoteness. 

TucLLussoN  Act. 


DISCOVERY. 
See  Cross  Bill. 

DISCRETIONARY  POWER. 
See  Power. 

DISMISSAL  FOR  WANT  OF. 
PROSECUTION. 

1.  A  bill  was  filed  against  A.  and 
B.  A.  obtained  an  order  to  stay 
proceedings,  until  the  Plaintiff  had 
paid  the  costs  of  a  former  suit  for 
the  same  object,  and  which  had 
been  dismissed  with  coats.  The 
Plaintiff  not  paying  the  costs,  was 
prevented  from  proceeding  against 
A.f  and,  after  considerable  delay, 
B.  procured  the  bill  to  be  dis- 
missed for  want  of  prosecution. 
Lautour  v.  Holcombe.     Page  ^^ 

2.  The  case  of  Dalton  v.  Hayter 
is  not  over-ruled  by  Arnold  v. 
Arnold,     Sprye  v.  Reyneil.    351 

3.  In  the  General  Order  relating  to 
dismissal  for  want  of  prosecution, 
the  expression  ^'  last  of  the  an- 
swers "  means  the  lost  of  the  an- 
swers of  one  of  several  Defendants 
moving  to  dismiss  ;  but  in  the 
General  Order  relating  to  amend- 
ments, the  expressions  ^'  the  last 
answer  "  and  "  the  last  of  several 
answers"  means  the  last  of  the 
several  answers  of  the  several  De- 
fendants. Ibid* 

4.  A  motion  to  dismiss  for  want  of 
prosecution,  made  after  the  bank- 
ruptcy of  the  Plaintiff,  refused 
with  costs,  the  proper  form  of 
notion  being,  that  the  assignees 
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^   do  file  a  supplemental  bill  within 

a  given  time»  and,  in  default,  that 

the  bill  stand  dismissed.   Robinson 

▼•  Norton.  Page  484 

See  Security  for  Costs. 

DISSOLUTION. 
See  Pabtnbrshif. 


ECCLESIASTICAL  COMMIS- 
SIONERS. 

It  was  referred  to  the  Master  to  ap- 
prove of  a  scheme  for  the  appli- 
cation of  the  revenues  of  a  charity, 
part  of  which  was  applicable  to 
ecclesiastical  purposes  of  theparish 
of  W.  M.  By  an  act  of  parliament 
passed  in  1840,  certain  powers  &C 
were  given  to  the  Ecclesiastical 
Commissioners  and  to  the  Queen  in 
council,  and  it  was  enacted,  that 
so  much  of  this  charity  property 
**  as  should,  upon  due  enquiry,  be 
found  legally  applicable  thereto, 
should,  by  the  like  authority,  be 
applied  for  the  purpose  of  making 
a  better  provision  for  the  cure  of 
souls  in  the  parish  of  W.  M.**  The 
Ecclesiastical  Commissioners  ap- 
plied for  liberty  to  attend  the 
Master  on  the  scheme,  but  the 
Court  heldy  that  the  act  did  not 
invest  the  Commissioners  with  ju- 
risdiction to  determine  what  was 
legally  applicable,  which  rested 
with  the  Court,  and  that  the  words 
^<^like  authority  "  did  not  refer  to 
the  Commissioners;  that  if  this 
Court  ascertained  what  portion 


according  to  the  endowment,  ought 
to  be  applied  for  spiritual  purposes, 
even  in  a  particular  manner,  the 
act  did  not  authorise  the  Com- 
missioners or  the  Queen  in  council 
to  prepare  or  ratify  a  different 
scheme;  that  the  Commissioners 
had  not  vested  in  them  any  such 
trust  as  could  be  performed  or 
recognised  by  this  Court;  that 
they  had  no  estate  or  interest  in 
the  matters  in  question,  and  no 
right  to  be  treated  as  independent 
parties  in  the  information,  or  to 
appear  as  such,  an4  therefore  that 
they  could  not  sustain  such  a 
petition.  The  Attomey^General  v. 
Wimbome  School.  Page  209 

EQUITY. 
Lands  were  subject  to  a  lease  of  a 
way-leave  at  a{  certain  rent  for 
sixty-three  yeara,  which  the  lessee 
had  the  power  of  determining.  The 
land  and  rent  were  sold  separately 
by  auction  in  two  lots,  and  were 
purchased  by  two  different  per- 
sons. Afler  some  time,  the  pur- 
chaser of  the  land  entered  into  an 
arrangement  with  the  lessee,  to 
put  an  end  to  the  lease,  and  en- 
tered into  a  diffierent  one,  in  order 
to  defeat  the  right  of  the  purchaser 
of  the  rent.  Held,  that  this  was 
contrary  to  equity,  and  the  right 
of  the  purchaser  of  the  rent  was 
made  good  out  of  the  new  con- 
tract Woodv.  The  Marquis  of 
Londonderry.  465 

ERROR. 

See  Account. 

S  s  S        ESTATE. 
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FURTHER  DIRECTIONS. 
See  Decree. 


GAS  WORKS. 

See  Injunction,  2,  3. 

GENERAL  ORDERS. 

17th  Order  of  December,  1833. 

See  Master,  2. 
12th  Order  o£  August,  1841. 
See  Contempt,  1. 
23rd  and  24th  Orders  of  August, 
1841. 

See  Bill  of  Revivor. 
39th  Order  of  August,  1841. 

See  Parties,  1. 
23rd  Order  of  October,  1842. 

See  Answer,  5. 
16th  Order  of  May,  1845. 
See  Copy  Bill. 
16th  Order  of  May,  1845.  Art.  33. 
/Sfe  Amendment,  5. 

Dismissal    for    want     of 
Prosecution. 
2l8t  Order  of  May,  1845. 

See  Amendment,  2. 
28th  Order  of  May,  1845. 

See  Copy  Bill. 
66th  Order  of  May,  1845. 
See  Amendment. 
Dismissal  for  want  of  Pro- 
secution. 
68th  Order  of  May,  1845. 

See  Amendment,  1,  2. 
88th  Order  of  May,  1845. 
See  Pro  coNFEsso. 


103rd  Order  of  May,  1845. 

See  Interrogatories. 
114th  Order  of  May,  1845,  Art  1. 
See  Dismissal  for  want  of 
Prosecution,  %  3.  • 
120th  Order  of  May,  1845. 
See  Taxation,  19. 
125th  Order  of  May,  1845. 
See  Cross  Bill. 

GUARDIAN. 

Upon  an  apph'cation  to  the  Court  to 
appoint  a  guardian  ad  litem  to  an 
infant  resident  within  the  juris- 
diction, his  appearance  in  Court 
will  not  be  dispensed  with,  un- 
less under  special  circumstances. 
Baynton  v.  Hooper,        Page  168 


HEIR. 


An  heir  buying  up  incumbrances  on 
the  descended  estates  is  entitled, 
as  against  the  creditors  of  the 
estate,  to  no  more  than  he  ac- 
tually paid.    Lancaster  v.  Evors* 

154 

HUSBAND  AND  WIFE. 

1.  In  1772,  a  husband  and  wife  mort- 
gaged their  respective  estates  for 
securing  a  debt  of  the  husband. 
The  husband  died  in  1776»  and  in 
1782,  the  produce  of  his  estate 
was  brought  into  court  and  ac- 
cumulated. The  wife  died  in  1805, 
and  in  1832,  the  husband's  mort- 
gage creditor,  neglecting  to  prose- 
cute 
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CDte  his  claim  against  the  husband's 
assets,  obtained  payment  out  of  the 
produce  of  the  wife's  estate.  In 
1840,  the  heir  of  the  husband  peti- 
tioned for  payment  out  of  Court 
of  the  accumulated  fund  arising 
from  the  husband's  estate,  and  a 
reference  was  made  to  ascertain 
the  incumbrances  thereon.  An  un- 
paid judgment  creditor  of  the  wife 
carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a 
mere  equity,  he,  in  1841,  filed  a 
bill  against  the  heir  of  the  hus- 
band and  the  representatives  of  the 
wife  to  establish  his  claim  against 
the  fund.  Held,  first,  that  the  hus- 
band's debt  having  been  paid  out 
of  the  wife's  estate,  her  estate 
had  a  right  to  be  recouped  out  of 
the  estate  of  the  husband,  and,  se- 
condly, that  the  Plaintiff's  claim 
was  not  barred  by  the  Statute  of 
Limitations.     Lancaster  v.  Evors. 

Page  154 
2.  A  husband  and  wife  joined  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  afterwards,  the 
wife  alone  filed  a  supplemental  bill, 
stating  a  settlement  (suppressed 
in  the  original  bill),  whereby  the 
property  had  been  settled  to  her 
separate  use.  Held,  that  she  was 
entitled  to  relief;  but  only  on  the 
terms  of  her  next  friend  consent- 
ing to  become  liable  for  the  costs 
of  the  former  proceedings,  and 
paying  the  extra  costs  occasioned 
by  the  suppression  of  the  settle- 
ment.   Howard  v.  Prince.      294 


3.  The  wife's  equity  to  a  settlement 
attaches  to  her  life  interest.  fVil- 
kifison  V.  Charlesvoorih.  Page  S24 

4.  The  income  of  wife's  property, 
being  choses  in  action^  and  not 
possessed  or  reduced  into  posses- 
sion in  the  lifetime  of  her  hus- 
band^  belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  repre- 
sentatives of  the  husband  or  his 
assignee.  Wilkinson  v.  CharleS' 
worth.  324 

See  Femb  Covert. 


IMPLICATION. 

1.  By  a  codicil,  a  testator  g^ve  to 
A.  B.  '<  500/.,  in  addition  to  1500/. 
which  he  had  before  bequeathed 
to  him."  The  testator  had  pre- 
viously bequeathed  two  legacies 
only  of  500/.  and  500/.  each.  Held, 
that,  by  implication,  the  legatee 
was  entitled  to  2000/.  Jordan  v. 
Fortescue.  259 

2.  By  a  marriage  settlement,  a  fund 
was  limited  to  the  husband  for  life, 
with  remainder  to  his  wife  abso- 
lutely if  she  survived ;  but  if  she 
predeceased  him,  then  for  all  the 
children  of  the  marriage  in  such 
shares  as  she  should  appoint ;  and 
if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon 
trust  as  she  should  appoint  gene- 
rally, and,  in  default,  to  the  hus- 
band absolutely,  but  there  was  no 
express  gift  to  the  children  in  de- 
fault of  appointment.  The  hus- 
band survived,    and  there  were 

children 


620 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


FURTHER  DIRECTIONS. 
See  Decree. 


GAS  WORKS. 

See  Injunction,  2,  3. 

GENERAL  ORDERS. 

17th  Order  oi  December ^  1833. 

See  Master,  2. 
12th  Order  o£  August,  1841. 
See  Contempt,  1. 
23rd  and  24th  Orders  of  August, 
1841. 

See  Bill  of  Revivor. 
39th  Order  of  August,  1841. 

See  Parties,  1. 
23rd  Order  of  October^  1842. 

See  Answer,  5. 
16th  Order  of  Mai/,  1845. 
See  Copy  Bill. 
16th  Order  of  May,  1845.  Art.  33. 
See  Amendment,  5. 

Dismissal    for    want    of 
Prosecution. 
2l8t  Order  of  May,  1845. 

See  Amendment,  2. 
28th  Order  of  May,  1845. 

See  Copy  Bill. 
66th  Order  of  May,  1845. 
See  Amendment. 
Dismissal  for  want  of  Pro- 
secution. 
68th  Order  of  Mai/,  1845. 

See  Amendment,  1,  2. 
88th  Order  of  Mai/,  1845. 
See  Pro  confesso. 


103rd  Order  of  May,  1845. 

See  Interrogatories. 
114th  Order  of  May,  1845,  Art  1. 
See  Dismissal  for  want  or 
Prosecution,  %  3.  ^ 
120th  Order  of  May,  1845. 
See  Taxation,  19. 
125th  Order  of  May,  1845. 
See  Cross  Bill. 

GUARDIAN. 

Upon  an  apph'cation  to  the  Court  to 
appoint  a  guardian  ad  litem  to  an 
infant  resident  within  the  juris- 
diction, his  appearance  in  Court 
will  not  be  dispensed  with,  un- 
less under  special  circumstances. 
Baynton  v.  Hooper.        Page  168 


HEIR. 


An  heir  buying  up  incumbrances  on 
the  descended  estates  is  entitled, 
as  against  tlie  creditors  of  the 
estate,  to  no  more  than  he  ac* 
tually  paid.    Lancaster  ▼.  Evon* 

154 

HUSBAND  AND  WIFE. 

1.  In  1772,  a  husband  and  wife  mort- 
gaged their  respective  estates  for 
securing  a  debt  of  the  husband. 
The  husband  died  in  17769  and  in 
1782,  the  produce  of  his  estate 
was  brought  into  court  and  ac- 
cumulated. The  wife  died  in  1805, 
and  in  I8S2»  the  husband's  mort- 
gage creditor!  neglecting  to  proie- 

cate 
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cute  his  claim  against  thehusband's 
assets,  obtained  payment  out  of  the 
produce  of  the  wife's  estate.  In 
1840,  the  heir  of  the  husband  peti- 
tioned for  payment  out  of  Court 
of  the  accumulated  fund  arising 
from  the  husband's  estate,  and  a 
reference  was  made  to  ascertain 
the  incumbrances  thereon.  An  un- 
paid judgment  creditor  of  the  wife 
carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a 
mere  equity,  he,  in  1841,  filed  a 
bill  against  the  heir  of  the  hus- 
band and  the  representatives  of  the 
wife  to  establish  his  claim  against 
the  fund.  Held,  first,  that  the  hus- 
band's debt  having  been  paid  out 
of  the  wife's  estate,  her  estate 
had  a  right  to  be  recouped  out  of 
the  estate  of  the  husband,  and,  se- 
condly, that  the  Plaintiff's  claim 
was  not  barred  by  the  Statute  of 
Limitations.     Lancaster  v.  Evors, 

Page  154 
2.  A  husband  and  wife  joined  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  afterwards,  the 
wife  alone  filed  a  supplemental  bill, 
stating  a  settlement  (suppressed 
in  the  original  bill),  whereby  the 
property  had  been  settled  to  her 
separate  use.  Held,  that  she  was 
entitled  to  relief;  but  only  on  the 
terms  of  her  next  friend  consent- 
ing to  become  liable  for  the  costs 
of  the  former  proceedings,  and 
paying  the  extra  costs  occasioned 
by  the  suppression  of  the  settle- 
ment.   Howard  v.  Prince.      294 


S.  The  wife's  equity  to  a  settlement 
attaches  to  her  life  interest.  fFt/- 
kinson  v.  Charlesvoorih,  Page  S24 

4.  The  income  of  wife's  property, 
being  choses  in  action^  and  not 
possessed  or  reduced  into  posses- 
sion in  the  lifetime  of  her  hus- 
band^  belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  repre- 
sentatives of  the  husband  or  his 
assignee.  Wilkinson  v.  Charles- 
worth.  324 

See  Femb  Covert. 


IMPLICATION. 

1.  By  a  codicil,  a  testator  gave  to 
A.  B.  '<  500/.,  in  addition  to  1500/. 
which  he  had  before  bequeathed 
to  him."  The  testator  had  pre- 
viously bequeathed  two  legacies 
only  of  500/.  and  500/.  each.  Held, 
that,  by  implication,  the  legatee 
was  entitled  to  2000/.  Jordan  v. 
Fortescue.  259 

2.  By  a  marriage  settlement,  a  fund 
was  limited  to  the  husband  for  life, 
with  remainder  to  his  wife  abso- 
lutely if  she  survived ;  but  if  she 
predeceased  him,  then  for  all  the 
children  of  the  marriage  in  such 
shares  as  she  should  appoint ;  and 
if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon 
trust  as  she  should  appoint  gene- 
rally, and,  in  default,  to  the  hus- 
band absolutely,  but  there  was  no 
express  gift  to  the  children  in  de- 
fault of  appointment.  The  hus- 
band survived,    and  there  were 

chOdren 
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cbildreD  living.  Held,  that  such 
children^  notwithstanding  the  mo- 
ther never  appointed,  were  entitled 
.  to  the  fund.  Fentoick  v.  Chreen' 
welL  Page  412 

See  Life  Estate. 
Will,  2. 

IMPLIED  GIFT.' 
See  Trust. 

INCUMBRANCE. 
See  Heir. 

INFANT. 

The  Court  cannot  (independent  of 
the  statute)  authorise  trustees  for 
infants  to  grant  a  mining  lease, 
although  the  legal  estate  is  vested 

.  in  such  trustees,  and  such  leases 
would  be  beneficial  to  the  infants. 
Wood  V.  Patteson.  541 

See  Vendor  and  Purchaser,  6. 

INJUNCTION. 

1.  A  Plaintiff  filed  a  bill  on  behalf  of 
.    himself  and  other  shareholders  in 

a  Railway  Company,  to  restrain 
the  Directors  committing  a  breach 
of  trust.  It  appeared  that  he  was 
suing  at  the  instigation  of  another 
rival  Company.  Held,  that  this 
circumstance  was  not,  of  itself, 
.  sufficient  to  prevent  him  obtain- 
ing a  special  injunction  on  the 
merits  of  his  case.  Colman  v.  The 
Eastern  Counties  Railway  Com' 
fany.  I 

2.  Injunction  to  restrain  the  erection 


of  gas  works  in  the  vicinity  of  the 
Plaintiff's  residence  refused,  it 
being  uncertain,  whether,  upon 
the  completion  of  the  works,  the 
manufacture  of  gas  would  prove  a 
nuisance.    Haines  y*  Taylor, 

Page  75 

S.  Where  a  work  is  going  on,  which, 
though  not  in  itself  a  nuisance, 
will  manifestly  end  in  operations 
presenting  such  a  nuisance  as  this 
Court  restrains,  this  Court  will 
interfere  at  once.  Ibid. 

4*  An  injunction  was  obtained  before 
answer.  The  Defendant  filed  his 
answer,  but  delayed  moving  to 
dissolve  until  several  months  after 
replication,  and  at  a  period  when 
the  evidence  would  have  been 
published,  but  for  the  Defendant 
having  obtained  an  enlargement 
of  the  publication.  The  motion 
was  on  that  ground  refused.  Feii- 
tel  v.  Kings  College^  Cambridge 

491 

5.  The  provisional  Directors  of  a 
Joint  Stock  Company,  having 
without  the  authority  of  the  Plain- 
tiff, published  a  prospectus,  stat- 
ing him  to  be  a  trustee  of  the 
Company,  were  restrained  by  in- 
junction. Routk  V.  Webster.  561 
See  Motion,  1. 
Receiver,  2. 

Trade  Marks. 

• 

INTEREST. 

1«  Husband  and  wife  mortgaged 
their  respective  estates  for  secur- 
ing the  husband's  debt.  Both 
estates  were  sold  and  conveyed 
free  from  the  mortgage,  and  in 

18S2 
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1832  the  debt  was  paid  out  of  the 
produce  of  the  wife's  estate.  In 
I841»  a  bill  was  filed  to  have  the 
amount  recouped  out  of  the  pro- 
duce of  the  estate  of  the  husband 
which  was  in  Court.  Held,  that  the 
representative  of  the  wife  was  not 
entitled  to  interest  on  the  amount 
paid.  Lancaster  v.Evors.  Page  266 
2.  A  testator  having  an  estate  sub- 
ject to  a  mortgage  bearing  in. 
terest  at  5  per  cent.,  devised  it  to 
B.y  "  he  paying  the  mortgage 
thereon  ;"  and  he  bequeathed  to 
the  mortgagee,  through  bis  exe- 
cutor, 2000/.  to  exonerate  the 
estate.  The  mortgagee  fore- 
closed, and  it  having  been  decided, 
that  the  devisee  was  entitled  to  the 
2000/.,  it  was  held  that  he  was  en- 
titled to  interest  thereon  after  the 
rate  of  3,  and  not  5,  per  cent. 
Lockhart  v.  Hardy.  292 

INTERROGATORIES. 

Since  the  Orders  of  May  1845, 
where  a  commission  issues  for  the 
examination  of  witnesses,  addi- 
tional interrogatories  may  be  ex- 
hibited, from  time  to  time,  without 
any  order  of  the  Court.  Lanca- 
shire v.  Lancashire,  26 


IRREGULARITY. 

A  demurrer  being  overruled  with 
costs,  the  Defendant  appealed. 
The  Plaintiff  afterwards  obtained 
an  order  of  course  to  dismiss  his 
bill  with  costs,  suppressing  the 
fact  of  the  allowance  of  the  de- 


murrer ;  it  was  discharged  for  ir- 
regularity. Lamx  v.  Coop^.  Page  S2 

See  Answer,  5. 

Articled  Clerk. 
Master,  I,  2. 
Taxation,  L 
Vendor  and  Purchaser, 

ISSUE. 

Principles  and  practice,  in  a  case 
where  the  Plaintiff's  relief  in  equity 
is  dependent  upon  his  previously 
establishing  his  legal  right.  Smith 
v.  The  Earl  of  Effingham,        589 

See  Action  at  Law. 


JOINT  TENANCY. 

1.  Devise  to  trustees  and  their  heirs, 
'^  upon  trust  for  the  use  and  bene- 
fit of"  A.,  B.,  and  C.  (without 
words  of  limitation).  Held,  that 
A.y  B,y  and  C.  took  in  fee.  Moore 
V.  Cleghorn.  423 

2.  Devise  to  trustees  in  fee  upon 
trust  for  the  use  and  benefit  of 
A.y  B.f  and  C,  the  rents  to  be 
paid  for  their  maintenance  and 
education,  **  or  to  the  survivors 
or  survivor  of  them,  share  and 
share  alike."  Held,  that  they 
took  equitable  estates  in  fee  as 
joint  tenants.  Ibid. 

JURISDICTION. 

I.  The  Court  has  sufficient  autho- 
rity, when  the  occasion  requires 

its 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


its  exercise,  to  prevent  parties 
converting  its  own  rules,  and  the 
ganctions  employed  to  enforce 
them  into  tbe  means  of  injustice. 
Lord  Sitffidd  v.  Bond.    V&%t  146 

2.  The  Master  of  tlie  Rolls  has  no 
jurisdiction,  in  a  Vice  Chancel- 
lor's cause,  to  order  amendments, 
made  under  an  irregular  Rolls' 
order,  to  be  taken  off  the  file. 
Edge  T.  Duke.  184< 

3.  Where  a  decree  has  been  affirmed 
by  the  Lord  Chancellor,  no  appli- 
cation can  he  made  except  before 
the  Lord  Chancellor,  for  a  re- 
hearing, for  the  purpose  of  ob- 
taining directions  different  from 
those  already  given.  Smilh  v. 
The  Earl  of  Effingham.  589 

See  Ihpakt. 
Taxatiok,  8. 
Master,  5. 


LACHES. 
A  testator  bequeathed  to  his  widov 
a  pecuniary  legacy  and  a  life  an- 
nuity. She  survived  him  twenty- 
eight  yearst  and,  after  her  death, 
her  executrix  filed  a  bill  for  their 
recovery.  No  explanation  was 
given  of  the  circumstances,  and 
no  proof  of  any  intermediate  pay- 
ment. The  bill  was  dismissed  on 
the  ground  of  great  laches.  Pat- 
tUon  V.  Hamhetujorth.  375 

See  AccoimT. 


LEASE. 
See  Ikiant. 


LEGACY. 

See  Will. 

LEGAL  REPRESENTATIVES. 

The  expression  "  personal  npn- 
sentatives  "  and  "  legal  repreteU- 
Btives  "  bavet  in  some  cases,  bm 
held  to  be  of  identical  meiiuDg, 
but  they  are  not  necessarilyu. 
Kiiner  v.  LettA.  Page  S6S 

LEGAL  RIGHT. 

See  Action  at  Law. 

Case  TO  Law. 

ISSDK. 


LIBRARY. 

A  library  of  books  held  I 


piii, 


upon  a  general  intention  that  tbe 
testator's  house  should  not  be 
dismantled,  but  kept  up  for  bii 
family.      Ouidey   v.    Autlniher. 


LIFE  ESTATE. 
A  testator  willed  that  certain  jk» 
perty  should  be  vested  in  a  msiuKt 
most  secure,  and  least  liable  to 
fluctuation  or  risk;  and  that  SOOtf 
should  be  at  the  will  of  his  wife  it 
her  death,  but  tbe  residue  if 
willed  his  wife  should  distribute 
to  his  relations.  He  made  b>< 
wife  residuary  legatee.  Held  tbn 
the  distribution  to  the  relstioDt. 
was  not  to  take  place  until  iIm 
wife's  death,  and  the  Court  in- 
clined to  tbe  opinion  that  the  wilt 
took  a  life  ettM«  bjr  implicit 
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but  held  that,  at  all  events,  she 
was  entitled  for  life  under  the  re- 
siduary gift  to  her.  Hudleston  v. 
Gouldsbury.  Page  547 

See  Absoluts  Interest,  3. 
Husband  and  Wife,  S. 

LOCO  PARENTIS. 
See  Account. 

LORD  CHANCELLOR. 

See  Jurisdiction,  3. 

LUNACY. 
See  Partnership. 


MARRIAGE. 

A  marriage  was  solemnized  between 
A.  and  B.^  but  it  was  declared 
void  by  the  Ecclesiastical  Court. 
Some  years  afterwards  a  child  of 
A*  and  B.^  en  ventre  sa  mire  at  the 
time  of  the  sentence,  and  who  ne- 
cessarily was  no  party  to  the  pro- 
ceedings, claimed  property  in  this 
Court,  as  descendant  of  A.  Held, 
first,  that  he  was  bound  by  the 
sentence,  though  he  might  avoid  its 
effect  by  shewing  fraud  and  col- 
lusion in  obtaining  it ;  secondly, 
that  such  fraud  and  collusion  must 
be  shewn  to  have  taken  place 
between  the  parties  to  the  pro- 
ceedings ;  and,  thirdly,  that  proof 
that  the  costs  of  the  unsuccessful 
party  had  been  agreed  to  be  paid, 
that  witnesses  were  not  examined, 


and  others  not  cross-examined,  and 
that  difficulties  were  not  inter- 
posed which  might  have  been,  did 
not,  together,  amount  to  proof  of 
fraud  and  collusion. 

Whethery  in  such  a  case,  the 
child,  who  was  bastardized  by  the 
effect  of  the  sentence,  had  any 
means* of  shewing  that  the  sen- 
tence, was  erroneous?  SembUf  not. 
Perry  v.  Meddovocrqfi.    Page  122 

MASTER. 

1.  During  the  long  vacation,  the  De- 
fendant, for  the  purpose  of  obtaining 
areference  to  the  Master, procured 
the  record  and  writ  clerk's  certifi- 
cate, which  was  marked  at  the 
public  office,  with  the  name  of  the 
Master  in  rotation.  He  neglected, 
however,  to  return  it  to  the  record 
and  writ  derk  to  be  filed.  In  the 
next  term,  the  Plaintiff  obtained  a 
reference  of  exceptions  as  to  in- 
sufficiency to  another  Master,  as 
if  there  had  been  no  previous  re- 
ference, and  who  certified  the 
answer  insufficient.  Held,  that 
the  latter  proceeding  was  irregular, 
and  that  the  Defendant  was  not 
bound  by  the  certificate;  but  as 
the  Defendant  himself  had  been 
irregular,  the  Court  would  not 
discharge  the  certificate  simply, 
so  as  to  dissolve  the  injunction  and 
make  the  answer  sufficient,  but  did 
so  without  prejudice  to  the  injunc- 
tion, and  referred  the  exceptions 
to  the  proper  Master  on  the  usual 
terms.  Lord  Stiffieldv.  Bond.  146 

2.  As  to  common   matters   which 

occur 
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ESTATE. 
See  Devise. 

ESTATE  FOR  LIFE. 

See  Life  Estate. 

Tenant  in  Common. 

ESTATE  IN  FEE. 

1.  A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his 
wife  and  three  other  persons^  and 
their  heirs,  executors,  &c.  for  ever, 
upon  trust,  for  his  wife  to  receive 
the  rents  for  life ;  and,  after  her 
decease,  uppn  trust  '<  to  pay  and 
divide  "  the  rents  among  his  chil- 
dren as  they  attained  twenty-one, 
and  after  their  decease,  to  pay  the 
principal  of  their  respective  shares 
unto  their  legal  representatives, 
their  executors,  administrators  and 
assigns.  He  gave  power  to  the 
trustees  to  sell,  with  power  of 
maintenance  out  of  the  rents,  and 
advancement  out  of  the  principal 
of  their  shares ;  and  in  case  any 
of  his  freehold  estates  should  not 
be  sold  by  his  said  trustees,  then, 
from  and  after  the  decease  of  his 
said  children,  he  devised  the  same 
unto  their  respective  heirs  and 
assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts 
and  conveyances  of  his  said  trus- 
tees to  any  purchasers  of  any  part 
of  his  estate  and  effects,  should  be 
good  discharges  and  assurances. 
Held,  that  the  trustees  took  the 
legal  fee,  and  that  the  childreq 


were  entitled  to  equitable  estates 
for  life,  with  equiuUile  remainders 
to  their  heirs,  which,  united,  gave 
them  equitable  estates  in  fee-sim- 
ple.   ReyneU\.Reyndl.  P^  21 

%  Devise  to  trustees  and  their  heirs, 
upon  trust,  for  the  use  and  benefit 
of  A.y  B.  and  C.  (without  words 
of  limitation).  Held,  that  il.,  B. 
and  C.  took  in  fee.  Moore  v. 
Cleghom.  423 

3.  Devise  to  trustees  in  fee,  upon 
trust,  for  the  use  and  benefit  of 
A^  B.  and  C,  the  rents  to  be  paid 
for  their  maintenance  and  edu- 
cation <'  or  to  the  survivors  or 
survivor  of  them  share  and  share 
alike."  Held,  that  they  took 
equitable  estates  in  fee  as  joint 
tenants.  Ibid* 

EVIDENCE. 

1.  A,  sued  B.  to  recover  from  him 
his  share  in  the  loss  of  a  joint 
speculation,  in  which  A,  alleged 
^at  A.y  B.f  C,  and  D.  had  been 
engaged.  A.  had  settled  with  C. 
and  D.,  who  were  nevertheless 
made  Defendants.  Held  (inde- 
pendently of  the  stetute  6  &  7  Vict, 
c.  85.),  that  C,  who  had  been  re- 
leased by  the  Plaintiff,  and  dis- 
claimed all  right  against  the  Plain- 
tiff and  co-Defendants,  was  a  com- 
petent witness  to  prove  that  B. 
had  been  engaged  in  the  specula- 
tion.    Hills  V.  Nash.  SOS 

2.  A  Plaintiffsued  to  recover  a  large 
unliquidated  sum  due  to  her  tes- 
tatrix, but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount 
claimed.    Held>  that  the  Plaintiff 

could 
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could  not  obtain  a  decree  even 
for  accounts  and  enquiries,  until 
the  probate  had  been  properly 
stamped.  The  cause  stood  over, 
and  the  Commissioners  stamped 
the  probate  and  gave  credit  for.the 
duty.  Howtrdv.  Prince.  Fage  312 

EXCEPTIONS. 
See  Answer,  1,  2,  S,  4. 

EXECUTOR. 

See  Receiver,  1.  3. 

Supplemental  Bill,  1. 

EXONERATION. 

A  testator  devised  all  his  real  pro- 
perty to  trustees,  upon  trust,  in 
the  first  place^  subject  to  the  pay- 
ment of  his  funeral  expenses,  of 
any  debts,  and  of  the  annuities 
and  pecuniary  legacies  thereinafter 
bequeathed,  for  his  son  for  life. 
Sec.  &c.  And,  af>er  giving  certain 
annuities  and  legacies,  and  after 
giving  his  furniture,  wines>  and 
stores  to  his  wife  for  life,  and  an 
annuity  of  440/.,  out  of  his  real 
and  personal  estate,  he  bequeathed 
to  his  son  *'  all  his  personal  pro- 
perty, after  his  mother's  decease^ 
except  some  plate."  Held,  that 
the  personal  estate  was  not  exon- 
erated from  the  payment  of  the 
debts,  &c.    Ouseley  v.  Amtruiher. 

45S 

See  Real  Estate. 


FELLOWSHIP. 

L  An  assignment  of  the  emoluments 
of  a  fellow  of  a  College  in  the 
University  is  valid  in  equity,  and 
effect  will  be  given  to  a  secu- 
rity thereon  out  of  the  dividends 
apportioned  to  such  fellow  from 
time  to  time  in  respect  of  his  fel- 
lowship. Feistel  v.  Kin^s  Col" 
lege,  Cambridge,  Page  491 

2,  Motion  by  incumbrancer  on  a 
fellowship  for  a  receiver  and  in- 
junction, refused  by  the  V.  C.  E. 
Berkeley  v.  Kings  College^  Cam- 
bridge. 602 

FEME  COVERT. 

Gift  to  a  lady  for  life,  and,  after  her 
death,  amongst  all  her  children 
"  which  should  be  living  at  her 
death,"  and  if  but  one,  to  such 
only  child,  such  shares  to  become 
vested  interests  at  twenty-one. 
The  lady  being  sixty-three,  and 
desirous  of  giving  up  her  life  in- 
terest, she  and  her  children,  all  of 
whom  had  attained  twenty-one, 
presented  a  petition  for  payment 
to  the  children.  One  of  the  chil- 
dren was  a  Jeme  covert.  The 
Court  declined  making  the  order. 
Brandon  v.  fVoodthorpe.  463 

See  Husband  and  Wife. 


FRAUD. 

See  Marriaqe. 
Trade  Marks. 
Vendor  and  Purchaser,  S. 
Ss  4      FURTHER 


620 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


FURTHER  DIRECTIONS. 
See  Decres. 


GAS  WORKS. 
See  Injunction,  2,  3. 

GENERAL  ORDERS. 

17th  Order  of  December ,  1833. 

See  Master,  2. 
12th  Order  of  August,  184<1. 
See  Contempt,  1. 
23rd  and  24th  Orders  of  August, 
1841. 

See  Bill  of  Revivor. 
39th  Order  of  August,  1841. 

See  Parties,  1. 
23rd  Order  of  October ^  1842. 

See  Answer,  5. 
16th  Order  of  Mai/,  1845. 
See  Copy  Bill. 
16th  Order  of  May,  1845.   Art.  33. 
See  Amendment,  5. 

Dismissal     for    want    of 
Prosecution. 
21st  Order  of  May,  1845. 

See  Amendment,  2. 
28th  Order  of  May,  1845. 

See  Copy  Bill. 
66th  Order  of  May,  1845. 
See  Amendment. 
Dismissal  for  want  of  Pro- 
secution. 
68th  Order  of  May,  1845. 

See  Amendment,  1,  2. 
88th  Order  of  May,  1845. 
See  Pro  confesso. 


103rd  Order  of  May,  1845. 

See  Interrogatories. 
114th  Order  of  May^  1845>  Artl. 
See  Dismissal  for  want  or 
Prosecution,  2»  3.  ^ 
120th  Order  of  May,  1845. 
See  Taxation,  19. 
125th  Order  of  May,  1845. 
;S^  Cross  Bill. 

GUARDIAN. 

Upon  an  apph'cation  to  the  Court  to 
appoint  a  guardian  ad  litem  to  an 
infant  resident  within  the  juris- 
diction, his  appearance  in  Court 
will  not  be  dispensed  with,  un- 
less under  special  circumstances. 
Baynton  v.  Hooper*        Page  168 


HEIR. 


An  heir  buying  up  incumbrances  on 
the  descended  estates  is  entitled, 
as  against  tlie  creditors  of  the 
estate,  to  no  more  than  he  ac- 
tually paid.     Lancaster  v.  E'oors, 

154 

HUSBAND  AND  WIFE. 

1.  In  1772,  a  husband  and  wife  mort- 
gaged their  respective  estates  for 
securing  a  debt  of  the  husband. 
The  husband  died  in  1776>  and  in 
1782,  the  produce  of  his  estate 
was  brought  into  court  and  ac- 
cumulated. The  wife  died  in  1805, 
and  in  1832,  the  husband's  mort- 
gage creditori  neglecting  to  prose- 
cote 
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cote  his  claim  against  thehusband's 
assets,  obtained  payment  out  of  the 
produce  of  the  wife's  estate.  In 
1840,  the  heir  of  the  husband  peti- 
tioned for  payment  out  of  Court 
of  the  accumulated  fund  arising 
from  the  husband's  estate,  and  a 
reference  was  made  to  ascertain 
the  incumbrances  thereon.  An  un- 
paid judgment  creditor  of  the  wife 
carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a 
mere  equity,  he,  in  1841,  filed  a 
bill  against  the  heir  of  the  hus- 
band and  the  representatives  of  the 
wife  to  establish  his  claim  against 
the  fund.  Held,  first,  that  the  hus- 
band's debt  having  been  paid  out 
of  the  wife's  estate,  her  estate 
had  a  right  to  be  recouped  out  of 
the  estate  of  the  husband,  and,  se- 
condly, that  the  Plaintiff's  claim 
was  not  barred  by  the  Statute  of 
Limitations.     Lancaster  v.  Evors» 

Page  154 
2.  A  husband  and  wife  joined  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  afterwards,  the 
wife  alone  filed  a  supplemental  bill, 
stating  a  settlement  (suppressed 
in  the  original  bill),  whereby  the 
property  had  been  settled  to  her 
separate  use.  Held,  that  she  was 
entitled  to  relief;  but  only  on  the 
terms  of  her  next  friend  consent- 
ing to  become  liable  for  the  costs 
of  the  former  proceedings,  and 
paying  the  extra  costs  occasioned 
by  the  suppression  of  the  settle- 
ment.   Howard  v.  Prince.      294 


3.  The  wife's  equity  to  a  settlement 
attaches  to  her  life  interest.  fVU- 
kinson  v.  Charlesvoorth.  Page  324 

4.  The  income  of  wife's  property, 
being  chores  in  action^  and  not 
possessed  or  reduced  into  posses- 
sion in  the  lifetime  of  her  hus- 
band^ belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  repre- 
sentatives of  the  husband  or  his 
assignee.  Wilkinson  v.  CharleS' 
toorth.  324 

See  F£MB  C0V£RT. 


IMPLICATION. 

1.  By  a  codicil,  a  testator  gave  to 
A.  B.  <<  5001.,  in  addition  to  1500/. 
which  he  had  before  bequeathed 
to  him."  The  testator  had  pre- 
viously bequeathed  two  legacies 
only  of  500^.  and  506L  each.  Held, 
that,  by  implication,  the  legatee 
was  entitled  to  2000/.  Jordan  v. 
Fortescue,  259 

2.  By  a  marriage  settlement,  a  fund 
was  limited  to  the  husband  for  life, 
with  remainder  to  his  wife  abso- 
lutely if  she  survived ;  but  if  she 
predeceased  him,  then  for  all  the 
children  of  the  marriage  in  such 
shares  as  she  should  appoint ;  and 
if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon 
trust  as  she  should  appoint  gene- 
rally, and,  in  default,  to  the  hus- 
band absolutely,  but  there  was  no 
express  gift  to  the  children  in  de- 
fault of  appointment.  The  hus- 
band survivedi    and  there  were 

cliOdren 
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children  living.  Held,  that  such 
children,  notwithstanding  the  mo- 
ther never  appointed,  were  entitled 
.  to  the  fund.  Fenvoick  v.  Greeu' 
nelL  Page  412 

See  Life  Estate. 
Will,  2. 

IMPLIED  GIFT.' 

See  Trust. 

INCUMBRANCE. 
See  Heir. 

INFANT. 

The  Court  cannot  (independent  of 
the  statute)  authorise  trustees  for 
infants  to  grant  a  mining  lease, 
although  the  legal  estate  is  vested 
in  such  trustees,  and  such  leases 
would  be  beneficial  to  the  infants. 
Wood  V.  Patieson,  541 

See  Vendor  and  Purchaser,  6. 

INJUNCTION. 

1.  A  Plaintiff  filed  a  bill  on  behalf  of 
himself  and  other  shareholders  in 
a  Railway  Company,  to  restrain 
the  Directors  committing  a  breach 
of  trust.  It  appeared  that  he  was 
suing  at  the  instigation  of  another 
rival  Company.  Held,  that  this 
circumstance  was  not,  of  itself, 

.  sufficient  to  prevent  him  obtain- 
ing a  special  injunction  on  the 
merits  of  his  case.  Colman  v.  The 
Eastern  Counties  Railvoay  Com- 
pani/.  1 

2.  Injunction  to  restrain  tlie  erection 


of  gas  works  in  the  vicinity  of  the 
Plaintiff's  residence  refused,  it 
being  uncertain,  whether,  upon 
the  completion  of  the  works,  the 
manufacture  of  gas  would  prove  a 
nuisance.    Haines  y.  Taylor. 

Page  75 

S.  Where  a  work  is  going  on,  which, 
though  not  in  itself  a  nuisance, 
will  manifestly  end  in  operations 
presenting  such  a  nuisance  as  this 
Court  restrains,  this  Court  will 
interfere  at  once.  IM. 

4f*  An  injunction  was  obtained  before 
answer.  The  Defendant  filed  his 
answer,  but  delayed  moving  to 
dissolve  until  several  months  after 
replication,  and  at  a  period  when 
the  evidence  would  have  been 
published,  but  for  the  Defendant 
having  obtained  an  enlargement 
of  the  publication.  The  motion 
was  on  that  ground  refused.  Feis- 
iel  V.  King's  College^  Cambridge 

491 

5.  The  provisional  Directors  of  a 
Joint  Stock  Company,  having 
without  the  authority  of  the  Plain- 
tiff, published  a  prospectus,  stat- 
ing him  to  be  a  trustee  of  the 
Company,  were  restrained  by  in- 
junction. Routk  V.  Webster.  561 
See  Motion,  1. 
Receiver,  2. 

Trade  Marks. 

• 

INTEREST. 

1«  Husband  and  wife  mortgaged 
their  respective  estates  for  secur- 
ing the  husband's  debt  Both 
estates  were  sold  and  conveyed 
free  from  the  mortgage*  and  in 

1852 
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1832  the  debt  was  paid  out  of  the 
produce  of  the  wife's  estate.  In 
1841,  a  bill  was  filed  to  have  the 
amount  recouped  out  of  the  pro- 
duce of  the  estate  of  the  husband 
which  was  in  Court.  Held,  that  the 
representative  of  the  wife  was  not 
entitled  to  interest  on  the  amount 
pM.  LancoHery.Evors.  Page  266 
'2.  A  testator  having  an  estate  sub- 
ject to  a  mortgage  bearing  in- 
terest at  5  per  cent.,  devised  it  to 
B.,  "  he  paying  the  mortgage 
thereon ;"  and  he  bequeathed  to 
the  mortgagee,  through  bis  exe- 
cutor, 2000/*  to  exonerate  the 
estate.  The  mortgagee  fore- 
closed, and  it  having  been  decided, 
that  the  devisee  was  entitled  to  the 
9OO0l.t  it  was  held  that  he  was  en- 
titled to  interest  thereon  after  the 
rate  of  3,  and  not  5f  per  cent. 
Lockhart  v.  Hardy.  292 

INTERROGATORIES. 

Since  the  Orders  of  May  1845, 
where  a  commission  issues  for  the 
examination  of  witnesses,  addi- 
tional interrogatories  may  be  ex- 
hibitedy  from  time  to  time,  without 
any  order  of  the  Court.  Lanca- 
shire V.  Lancashire.  26 


IRREGULARITY. 

A  demurrer  being  overruled  with 
costs,  the  Defendant  appealed. 
The  Plaintiff  afterwards  obtained 
an  order  of  course  to  dismiss  his 
bill  with  costs,  suppressing  the 
fact  of  the  allowance  of  the  de- 


murrer ;  it  was  discharged  for  ir- 
regularity. Lemisy  .Cooper.  Page  82 

See  Answer,  5. 

Articled  Clerk. 
Master,  1,  2. 
Taxation,  1. 
Vendor  and  Purchaser, 

ISSUE. 

Principles  and  practice^  in  a  case 
where  the  Plaintiff's  relief  in  equity 
is  dependent  upon  his  previously 
establishing  his  legal  right.  Smith 
V.  The  Earl  of  Effingham.        589 

See  Action  at  Law. 


JOINT  TENANCY. 

1.  Devise  to  trustees  and  their  heirs, 
<'  upon  trust  for  the  use  and  bene- 
fit of*  A.f  B.y  and  C.  (without 
words  of  limitation).  Held,  that 
A.y  B.y  and  C.  took  in  fee.  Moore 
V.  Cleghom.  428 

2.  Devise  to  trustees  in  fee  upon 
trust  for  the  use  and  benefit  of 
A.9  B.,  and  C,  the  rents  to  be 
paid  for  their  maintenance  and 
education,  **  or  to  the  survivors 
or  survivor  of  them,  share  and 
share  alike."  Held,  that  they 
took  equitable  estates  in  fee  as 
joint  tenants.  Ibid. 

JURISDICTION. 

] .  The  Court  has  sufficient  autho- 
rity, when  the  occasion  requires 

its 
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to  prevent  parties 
converting  its  own  rules,  and  the 
tanctions  employed  to  enforce 
them  into  the  means  of  injustice. 
Lord  SiigUld  v.  Bond.    Page  146 

2.  The  Master  of  the  Kotis  hag  no 
jurisdiction,  in  a  Vice  Chancel- 
lor'fi  cause,  to  order  amendments, 
made  under  an  irregular  Rolls' 
order,  to  be  taken  off  the  file. 
Edge  V.  Duke.  184< 

3.  Where  a  decree  has  been  affirmed 
by  the  Lord  Chancellor,  no  appli- 
cation can  be  made  except  before 
the  Lord  Chancellor,  for  a  re- 
hearing, for  the  purpose  of  ob- 
taining directions  different  from 
those  already  given.  Smith  f. 
The  Earl  of  Effingham.  589 

See  Infant. 
Taxation,  8. 
Master,  S. 


LACHES. 
A  testator  bequeathed  to  his  widow 
a  pecuniary  legacy  and  a  life  an- 
nuity. She  survived  him  twenty- 
eight  years,  and,  after  her  death, 
her  executrix  filed  a  bill  for  their 
recovery.  No  explanation  was 
given  of  the  circumstances,  and 
no  proof  of  any  intermediate  pay- 
ment. The  bill  was  dismissed  on 
(he  ground  of  great  laches.  Pal- 
lison  V.  Hamkesviorth.  S75 

See  Account- 
lease. 
See  Infant. 


LEGACY. 
See  WiiL. 

LEGAL  represent ATIVES. 

The  expression  "  personal  repre- 
f  sentatives  "  and  "  legal  represeat- 
atives  "  have,  in  some  cases,  been 
held  to  be  of  identical  meaning, 
but  they  are  not  necessarily  u. 
KUner  v.  Leech.  Page  36! 

LEGAL  RIGHT. 

See  Action  at  Law. 
Case  to  Lav. 
Issue. 

LIBRARY. 
A  library  of  books  held  to  pais, 
upon  a  general  Intention  that  the 
testator's  house  should  not  be 
dismantled,  but  kept  up  for  hii 
family.  Ouieley  v.  Aiutrviker. 
462 

LIFE  ESTATE. 

A  testator  willed  that  certain  pro- 
perty should  be  vested  in  a  manoer 
most  secure,  and  least  liable  to 
fiuctuaCion  or  risk ;  and  that  SCKXV. 
should  be  at  the  will  of  his  wife  si 
her  death,  but  the  residue  he 
willed  his  wife  should  distribute 
to  his  relations.  He  made  hii 
wife  residuary  legatee.  Held  tbtt 
the  distribution  to  the  relatioiu, 
was  not  to  Uke  place  until  the 
wife's  death,  and  the  Court  in- 
clined to  the  opinion  that  the  wife 
took  a  life  estate  by  implication, 
bnl 
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but  held  that,  at  all  events,  she 
was  entitled  for  life  under  the  re- 
siduary gift  to  her.  Hudleston  v. 
Gouldsbury.  Page  547 

See  Absolute  Interest,  3. 
Husband  and  Wife,  S. 

LOCO  PARENTIS. 
See  Account. 

LORD  CHANCELLOR. 

See  Jurisdiction,  3. 

LUNACY. 
See  Partnershif. 


MARRIAGE. 

A  marriage  was  solemnized  between 
A.  and  i?.,  but  it  was  declared 
void  by  the  Ecclesiastical  Court. 
Some  years  afterwards  a  child  of 
A,  and  JB.,  en  ventre  sa  mire  at  the 
time  of  the  sentence,  and  who  ne- 
cessarily was  no  party  to  the  pro- 
ceedings, claimed  property  in  this 
Court,  as  descendant  of  A,  Held, 
first,  that  he  was  bound  by  the 
sentence,  though  he  might  avoid  its 
effect  by  shewing  fraud  and  col- 
lusion in  obtaining  it ;  secondly, 
that  such  fraud  and  collusion  must 
be  shewn  to  have  taken  place 
between  the  parties  to  the  pro- 
ceedings ;  and,  thirdly,  that  proof 
that  the  costs  of  the  unsuccessful 
party  had  been  agreed  to  be  paid, 
that  witnesses  were  not  examined^ 


and  others  not  cross-examined,  and 
that  difficulties  were  not  inter- 
posed which  might  have  been,  did 
not,  together,  amount  to  proof  of 
fraud  and  collusion. 

Whether^  in  such  a  case,  the 
child,  who  was  bastardized  by  the 
effect  of  the  sentence,  had  any 
means 'of  shewing  that  the  sen- 
tence, was  erroneous?  SembUf  not. 
Perry  v.  Meddowcroft.    Page  122 

MASTER. 

1.  During  the  long  vacation,  the  De- 
fendant, for  the  purpose  of  obtaining 
areference  to  the  Master,  procured 
the  record  and  writ  clerk's  certifi- 
cate, which  was  marked  at  the 
public  office,  with  the  name  of  the 
Master  in  rotation.  He  neglected, 
however,  to  return  it  to  the  record 
and  writ  clerk  to  be  filed.  In  the 
next  term,  the  Plaintiff  obtained  a 
reference  of  exceptions  as  to  in- 
sufficiency to  another  Master,  as 
if  there  had  been  no  previous  re- 
ference, and  who  certified  the 
answer  insufficient.  Held,  that 
the  latter  proceeding  was  irregular, 
and  that  the  Defendant  was  not 
bound  by  the  certificate;  but  as 
the  Defendant  himself  had  been 
irregular,  the  Court  would  not 
discharge  the  certificate  simply, 
so  as  to  dissolve  the  injunction  and 
make  the  answer  sufficient,  but  did 
so  without  prejudice  to  the  injunc- 
tion, and  referred  the  exceptions 
to  the  proper  Master  on  the  usual 
terms.  Lord  Suffieldv.  Bond.  146 

2.  As  to  common   matters   which 

occur 
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occur  in  the  vacation,  the  vacation 
Master  acts,  and  is  considered  as 
acting,  for  the  several  Masters  in 
rotation,  to  whose  offices  such 
matters  respectively  may  belong  ; 
and  therefore,  in  the  vacation,  the 
production  to  the  vacation  Master 
of  the  certificate  is  a  sufficient 
compliance  with  the  17th  Order 
o£  December  18SS,  which  requires 
its  production  to  the  Master  in 
rotation.     Lord  Suffield  v.  Bond, 

Page  146 

S.  The  Masters  have  no  jurisdiction 
to  give  liberty  to  amend  without 
prejudice  to  an  injunction.  Edge 
V.  Duke.  184 

4.  It  is  informal  for  the  Master  to 
state  on  his  report,  that  he  has 
founded  his  opinion  as  to  the 
vendor's  title  upon  the  opinion  of 
a  conveyancer.  In  re  Collard*  334 

MASTER  OF  THE  ROLLS. 

See  Jurisdiction,  2.  3. 

MINES. 
See  Equity. 

MISDESCRIPTION. 
See  Devise,  3. 

MISJOINDER. 

A  husband  and  wife  joined,  as  co- 
Plaintiffs  in  a  suit,  in  which  the 
claim  put  forward  was  by  the  hus- 
band in  right  of  his  wife.  He  be- 
came bankrupt,  and  afterwards, 
the  wife  alone  filed  a  supplemental 
bill,    stating  a  settlement    (supp 


pressed  in  the  original  bill)»  where- 
by the  property  had  been  settled 
to  her  separate  use.  Held»  that 
she  was  entitled  to  relief*  bat  only 
on  the  terms  of  her  next  friend 
consenting  to  become  liable  for 
the  costs  of  the  former  proceed- 
ings, and  paying  the  extra  costs 
occasioned  by  the  suppression  of 
the  settlement.  Ho>ioard  v.  Prince. 

Page  294 

MISTAKE, 

1.  A  grant  of  annuity  set  aside  on  the 
ground  of  a  mistake  made  in  cal- 
culating the  amount  payable  upon 
a  given  principle.  Carpmael  v. 
Poms,  36 

2,  The  Plaintiff,  for  a  given  sum, 
agreed  to  grant  the  Defendant  a 
life  annuity  to  be  calculated  from 
the  amount   of  a   corresponding 
government  annuity.       The  De- 
fendant's agent  agreed  to  ascer- 
tain the  amount.    He  accordingly 
did  so  bond  fdey  but  the  informa- 
tion he  received  afterwards  turned 
out  to  be  inaccurate.     The  Plain- 
tiff,  relying  on  this  information, 
granted  an  annuity  based  tliereoo, 
and   which  [was  of  too  large  an 
amount.      The    Defendant    was 
aware  of  the  mode  of  calculation ; 
but  the  Court  was  unable  to  come 
to  the  conclusion,   that  the  De- 
fendant would  have  entered  into 
the    agreement,    if   the    correct 
amount  of  the  annuity  had  been 
stated.     Held,  that  as  there  bad 
been  a  mistake  on  both  sides,  the 
deed  could  not  be  rectified,  but 
must    be    set    aside    aitogetber. 

Held, 
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Held,  also,  that,  as  the  price  of  a 
government  annuity  was  so  easily 
ascertainable^  the  Plaintiff,  if  he 
had  either  relied  on  his  own  know- 
ledge or  on  others  unconnected 
with  the  Defendant)  would  not 
have  been  entitled  to  relief.  % 
Carpmad  v.  Poms.  Page  86 

MIXED  FUND. 
See  Administration  of  Assets. 

MORTGAGE. 

1.  A  testator  having  an  estate  sub- 
ject to  a  mortgage  bearing  in- 
terest at  5  per  cent.,  devised  it 
to  B*y  ^*  he  paying  the  mortgage 
thereon ; "  and  he  bequeathed  to 
the  mortgagee,  through  his  exe- 
cutor, ^OOOl,  to  exonerate  the 
estate.  The  mortgagee  foreclosed, 
and  it  having  been  decided,  that 
the  devisee  was  entitled  to  the 
2000/.,  it  was  held  that  he  was 
entitled  to  interest  thereon  after 
the  rate  of  3,  and  not  5,  per  cent. 
Lockhart  v.  Hardy.  292 

2.  A  decree  for  sale  of  an  encumbered^ 
estate  does  not,  of  itself,  alter  the 
rights  of  parties.     Wild  v.  Lock- 
hart.  S20 

3.  A  mortgagee  of  estates  on  which 
the  incumbrances  were  numerous 
and  of  a  complicated  nature,  filed 
a  bill  for  foreclosure  and  redemp- 
tion, and,  by  consent,  the  estate 
was  sold.  Held,  that  the  costs  of 
sale  ought  not  to  be  paid,  in  the 
first  place,  out  of  the  general  fund, 
but  that  the  money  arising  from 


the  sale  of  each  separately  encum- 
bered estate,  ought  to  be  treated 
in  the  same  manner  as  the  estate 
itself  would  have  been,  and  that 
the  mortgagees  ought  to  be  paid 
their  principal,  interest,  and  costs, 
according  to  their  respectfre  pri- 
orities.    Wild  V.  Lockhart. 

Page  320 

4.  A  mortgagee  filed  a  bill  of  fore- 
closure, and,  pending  the  suit, 
transferred  the  mortgage  to  A. 
B.y  who  transferred  it  to  C  D» 
Held,  that  the  extra  costs  thus 
occasioned  were  not  to  be  charged 
against  the  mortgagor.  Cofef  v. 
Forrest.  652 

5:  Pending  a  suit,  by  a  first  mort- 
gagee to  foreclose,  the  Plaintiff 
obtained  a  transfer  from  the  second 
mortgagee :  Held,  that  the  costs 
occasioned  were  chargeableagainst 
the  estate.  Ibid. 

6.  A  mortgagee  had  been  in  pos- 
session. She  transferred  the  whole 
of  her  interest,  and  afterwards  be- 
came insolvent.  Her  assignees 
were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their 
costs  ought  not  to  be  charged  on 
the  mortgaged  estate,  but  on  the 
Plaintiff.  Ibid. 

See  Parties,  4. 
Receiver,  L 
scjpplsmental  bill,  2. 
Surety. 

MOTION. 

1.  A  motion  for  an    injunction    to 
restrain  a  contingent  nuisance  was 
refused.  Held,  by  the  Lord  Chan- 
cellor, 
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cellor,  that  the  motion  ought  to 
be  refused  with  costs,  and  not 
stand  over.     Haines  v.  Taylor. 

Page  75 

2.  An  order  absolute  to  confirm  the 

Master's  report  of  best  purchaser 

ought  to  be  obtained  on  a  seal  day. 

Robertson  v*  Skelton.  197 

See  Injunction,  4. 


NEXT  OF  KIN. 

In  a  marriage  settlement  the  ulti* 
mate  limitation  of  a  fund  provided 
by  the  husband  was,  ''  for  his  next 
of  kin  or  personal  representatives 
in  a  due  course  of  administration, 
according  to  the  Statute  of  Distri- 
butions." There  was  a  similar 
limitation  mutatis  mutandis  of  the 
fund  provided  by  the  wife.  The 
Court,  rejecting  the  claims  of  the 
husband's  executors  and  of  his 
residuary  legatee,  and  excluding 
his  widow,  held,  that  the  next  of 
kin  were  entitled  to  the  fund  pro- 
vided by  the  husband.  Kilner  v. 
Leech.  362 

NOTICE. 
See  Answer,  5. 

NUISANCE. 
See  Injunction,  2,  3. 


OPTION. 
See  Breach  of  Trust,  3. 


ORDER  ABSOLUTE. 

In  a  creditors*  suit,  an  application  to 
confirm  absolute  the  Master's  re- 
port of  best  purchaser  made  by 
consent  before  the  expiration  of 
the  time  limited  by  the  order  urn 
refused.      Vernon  y.   TheUusson. 

Page  452 

ORDER  OF  COURSE. 
See  Demurrer. 

ORIGINAL  BILL. 
See  Pleading^  2. 


1. 


2. 


PARENT  AND  CHILD. 

See  Account. 
Portion. 

PARTIES. 

The  decision  of  the  Court,  under 
the  39th  Order  of  184<1,  upon  the 
argument  of  an  objection  for  want 
of  parties  cannot  be  final.  The 
Court  exercises  a  discretion,  in 
such  cases,  as  to  determining  the 
validity  of  the  objection,  and  will, 
in  a  proper  case,  overrule  the  ob- 
jection, without  prejudice  to  the 
Defendant's  right  to  raise  the  sane 
point  at  the  hearing.  Welham  v. 
fVelham.  2*7 

Trustees  authorised  to  carry  on  a 
trade  permitted  it  to  be  carried  on 
by  agents.  Held,  that  the  agents 
were  not  necessary  parties  to  a 
bill  for  the  administration  of  the 
estate.    Ling  v.  Colman.       370 
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3.  A  widow  concurred  in  &  breach 
of  trust,  but  her  interest  in  the 
testator's  estate  had  been  separ- 
ated. Held,  that  she  was  not  a 
necessary  party  to  a  suit  by  a 
cestui  que  trust  not  seeking  to 
charge  her  interest ;  and  that  the 
trustees,  seeking  to  charge  her  in- 
terest, must  make  their  equity  ef- 
fective by  some  proceeding  of  their 
own.  Ling  v.  Colman.     Page  370 

4.  A.  B,  mortgaged  a  leasehold  pro- 
perty, and  aflerwards  specifically 
bequeathed  it  to  A.  and  JB.,  on 
certain  trusts  for  C.^  2).,  and  E, : 
Held,  that  C,  2).,  and  E.  were 
proper  parties  to  a  Bill  to  fore- 
close.    Coles  V.  Forrest,  552 

PARTNERSHIP. 

By  articles  of  partnership,  it  was  sti- 
pulated that,  in  the  event  of  such 
severe  illness  as  should  oblige  the 
Defendant  to  quit  India  for  more 
than  one  year,  the  books  should 
be  made  up  to  the  end  of  the 
partnership  year,  and  a  valuation 
should  be  made  of  the  stock.  The 
Defendant  became  an  incurable 
lunatic  on  his  way  to  India,  He 
arrived  there  in  1841,  and  was  sent 
back.  Held,  that  this  article  con- 
templated a  dissolution  ;  that,  ac- 
cording to  the  fair  meaning  of  the 
article,  the  event  had  happened, 
and  that  his  partners  were  entitled 
to  a  dissolution  as  from  the  end  of 
the  partnership  year  1842,  and 
not,  as  contended  by  the  Defend- 
ants^ from  the  decree.  Bagshatn 
V.  Parker.  532 

Vol.  X. 


PAYMENT  INTO  COURT. 

Upon  a  sale  under  the  Court,  an 
order  upon  the  purchaser  to  pay  his 
purchase-money  into  Court  can- 
not be  obtained,  until  the  title  has 
been  accepted,  or  the  Master's 
report  obtained  in  its  favour ;  and 
such  an  order  obtained  before 
such  acceptance  or  report,  upon 
affidavit  of  service  of  the  notice  of 
motion,  was  discharged  with  costs. 
Butter  V.  Marriott.  Page  33 

See  Vendor  and  Purchaser,  2. 


PAYMENT  OUT  OF  COURT. 

See  Feme  Covert. 
Probate. 


PER  CAPITA. 

Residuary  bequest  in  trust  for  A^ 
for  life,  and,  after  her  decease,  to 
distribute  **  between  the  testator's 
brothers  and  sisters,  and  such  of 
their  children  as  should  be  then 
living,  the  parents  and  children 
to  be  classed  together,  and  to 
share  in  equal  proportions."  Held, 
that  those  brothers  and  sisters  and 
children  only  who  survived  A. 
were  entitled,  and  that  they  took 
per  capita.      Turner  v.  Hudson. 

222 


PERPETUITY. 

Validity  of  a  bequest  in  England  of 
personal  estate  to  be  laid  out  in 
lands  in   Scotland,  according   to 

T  t         limitations 
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limitatioos  creating  a  perpetuity.  : 

Fordtfee  v.  Bridges.         Page  90 

See  Reuotenbss.  ' 

PERSONAL  REPRESENT- 
ATIVES. 
The  ezpretuon  "  peraonal  r«pre- 
KDtativea  "  Bod  "  legal  repreieiit' 
ativea  "  have,  in  some  case*,  beec 
held  to  be  of  identical  meaniog, 
but  thejr  are  not  necessarily  bo, 
KUna^t.Ltich.  362 

PETITION. 

Tlie  Master  was  directed  to  charge 
the  DefeodanU  will)  the  rents  of 
some  charitable  property  "  from 
the  filing  of  the  inrormatron  come 
to  the  hands  of  the  Defendants." 
Hie  Master  cliargud  them  with 
rents  accrued  before,  but  paid 
afler,  that  period,  and  bis  report 
had  been  confirmed.  The  De- 
fendants presented  a  petition  to 
he  relieved  from  the  payment,  but 
the  Court  held,  that  there  was  no 
plain  mistake  in  the  mode  of 
taking  the  accounts,  and  declined 
to  interfere  except  upon  a  rehear- 
ing. Attorney  General  y.  The 
Draper*'  Compaiitf  (Kendrici's 
Citarit]/.)  558 

PLEADING. 

1.  The  directors  of  a  railway  com* 
pany,  for  the  purpose  of  increas- 
ing the  traflic,  proposed  to  guar- 
antee certain  profits,  mid  secure 
the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act 


iu  coonectiOD  with  the  railway. 
Held,  that  in  such  a  case,  one  of 
the  shareholders  in  the  railway 
oompony  was  entitled  to  sue 
'•  on  behalf  of  himself  and  all  the 
other  shareholders,  except  tbe 
directors,"  who  were  Defendants, 
although  some  of  the  shareholden 
had  taken  shares  in  the  steam- 
paoket  company.  Colwu*  j.  Tht 
Eatlent  Countiet  BaiioMjf  Cm- 
pany.  Page  1 

I.  A  testator  devised  and  disposed  of 
his  Engtish  and  Scotch  estates  is 
strict  settlement,  and  be  directed 
his  trustees  and  the  survivOT,  and 
the  executors,  administrators,  aod 
assigns  of  such  survivors,  to  inveal 
his  personal  estates  in  lands  in  fsg- 
land  OR  Scotland,  to  be  settled  sc> 
cording  to  the  uses  of  bis  estates  is 
those  countries  respectively.  And 
he  empowered  the  person  for  the 
time  being  in  possessioD  of  bis 
Englith  estates,  or  his  guardian^ 
to  appoint  new  trustees,  who  were 
to  have  the  same  powers  as  the 
old.  After  the  testator's  death, 
the  principal  part  of  the  property 
was  invested  in  ^cof^ncf.  In  1833, 
the  trustees  being  all  dead,  the 
representative  of  the  survivor  de- 
clined to  act.  The  English  estate 
then  stood  limited  to  A.  an  infant, 
in  tail,  with  remainders  over,  aod 
the  Scotch  estate  to  A.  for  an  un- 
alienable estate  in  fee,  with  re- 
mainders to  fiis  heirs  mate,  wilb 
remainders  to  B.,  C,  D.,  &c.  tbe 
Plaintitf  and  others,  for  similar  un- 
alienable estates  in  succession.  Is 
1$S3,  A.  filed  a  bill  against  (he 
repre- 
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representative    of   the    surviving 
trustee  and  against  B,,  and  some 
other  parties  coming  subsequent 
in  the  Scotch  estate  to  the  Plain- 
tiff,   but   omitting   the    Plaintiff, 
insisting   that    too  much   of  the 
personalty  had  been  invested  in 
Scotland.  B.  appeared  voluntarily 
and  put  in  his  answer.    Before  the 
decree,   A.  had  a  guardian  ap- 
pointed, and,  by  the  decree  made 
in  1833,  the  existing  trustee,  at 
his  own  request,  was  discharged, 
and  the  Master  was  directed  to' 
appoint  new  trustees ;  and  it  was 
declared,  that  the  uninvested  per- 
sonalty ought  to  be  invested  in 
England.    A.  afterwards  executed 
disentailing  deeds,   and  obtained 
payment  of  the  whole  fund*     By 
the  death  of  A,  and  the  other  pre- 
ceding persons  without  issue,  the 
Plaintiff  became  entitled  in  pos- 
session to  the  Scotch  estates,  and 
he  thereupon  instituted  this  suit 
to  be  relieved  from  the  decree  of 
1833.  Held,  that  he  was  not  bound 
by  that  decree,  and,  secondly,  that 
he  was  entitled  to  obtain  relief  by 
original  bill.     Fordyce  v.  Bridges 

Page  90 

See  Answer,  1,  2,  3,  4. 
Misjoinder. 
Parties. 

Supplemental  Bill. 
Uncertainty. 

POLICY. 

A  party  covenanted  ''to  do  and 
perform  all  such  acts,  matters, 
and  things  us  should  be  requisite 


for  continuing  and  keeping  on 
foot  a  policy."  Held,  that  this 
covenant  could  not  be  read  nega- 
tively, as  if  he  had  covenanted  to 
do  no  act,  whereby  it  would  be- 
come void,  and,  therefore,  that 
the  covenant  was  not  broken  by 
the  suicide  of  the  covenantor, 
whereby  the  policy  became  for- 
feited.    Dormay   v.  Borradaile. 

Page  335 

PORTION. 

A  father,  on  the  marriage  of  his 
daughter  A.^  gave  her  husband 
1500/.,  for  her  present  portion  or 
fortune,  and  he  covenanted,  that, 
in  case  he  should  give  his  other 
daughter  B.^  on  her  marriage  or 
otherwise,  a  greater  portion  or 
fortune  than  1500/.  in  money  or 
value,  his  executors  would,  within 
a  year  after  the  death  of  himself 
and  wife,  pay  or  deliver  to  the 
husband  of  A.,  such  further  or 
other  sum  or  property,  as  would 
be  equal  with  the  portion  or  for- 
tune given  to  B.  The  father,  on 
the  marriage  of  B.f  gave  her  a 
portion  of  1500/.,  and  by  his  will, 
after  charging  his  real  estate  with 
the  payment  of  his  debts,  gave  Bb 
his  furniture  and  a  life  interest  for 
her  separate  use,  in  some  freehold 
and  leasehold  property.  Held, 
that  the  life  interest  was  within  the 
covenant,  but  the  furniture  not; 
and,  secondly,  that  a  debt  of  this 
nature  was  charged  on  the  real 
estate.     Eardley  v.  Ovsen.       572 


I 
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POWER. 
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POWER. 

A  testator  directed  bis  trustees  to 
invest  bis  personal  estate  in  lands 
In  England  or  Scotland^  the  limit- 
ations of  which  were  to  be  dif- 
ferent. Held,  that  this  was  a  dis- 
cretion of  such  a  nature,  that  this 
Court  could  not  execute  it.  For- 
dtfce  V.  Bridges.  Page  90 

See  Implication,  2. 
Presumption,  1,  2. 

PRACTICE. 

See  Action  at  Law. 
Amendment. 
Answer,  5. 
Case  to  Law. 
Confirming  Report.   ' 
Contempt. 
Contribution. 
Copt  Rill. 
Costs. 
Drcrbb. 
Demurrer. 
Dismissal    for    want    of 

Prosecution. 
Guardian. 
Injunction,  4. 
Interrogatories. 
Irregularity. 
Issue. 

Jurisdiction,  if, 
Master. 
Motion. 

Order  Absolute. 
Partirs,  1. 
Payment  into  Court. 
Petition. 
Probate. 
Pro  CviNFKSso. 
PuouicnoN  OF  Documents.  \ 


Secukitt  FOR  Costs. 


Stativo  Proceedings. 
Substituted  Service. 

PRESUMPTION. 

i.  In  IS4€»  an  issue  was  directed  to 
try  whether  a  will  dated  in  1825 
had  been  signed  and  published  in 
the  presence  of  three  credible  wit- 
nessesy  ^.,2?.,  and  C.y  and  whether 
it  was  attested  by  them.  A,  was 
dead,  and  his  signature  was  proved. 
B.  denied  having  signed  the  will, 
but  was  disbeh'eved  by  the  judge 
and  jury^  and  C,  an  ignorant  man, 
proved  his  attestation,  but  did  not 
remember  the  signing  or  publica- 
tion by  the  testatrix.  The  jury 
found  for  the  will.  The  Court, 
under  the  circumstances,  refused 
with  costs  an  application  for  a  new 
trial.      Hilch  v.  WeUs.     Page  8^ 

2.  Presumption  in  favour  of  a  will, 
apparently  duly  executed,  where 
one  attesting  witness  was  dead,  the 
second  denied  her  signature,  but 
was  not  to  be  believed,  and  the 
third  was  of  defective  memory. 

Ibid. 

PRIVILEGE. 
See  Production  of  Documents. 

PROBATE. 

Payment  of  a  sum  of  S4/.  to  the 
legal  personal  representatives, 
under  a  Geneves  probate  refused. 
Lasseur  v.  Tyrconnel.  28 

See  Receiver,  8. 

PRO 
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PRO  CONFESSO. 

A  bill  was  taken  pro  corifessoy  and 
was  served,  but  the  Defendant 
could  not  afterwards  be  found. 
Liberty  was  given  to  the  Plaintiff 
under  the  88th  Order  of  1845  to 
issue  and  execute  such  process  of 
contempt  as  he  might  be  advised, 
to  compel  the  performance  of  the 
decree.     Brotvn  v.  Home. 

Page  400 

PRODUCTION   OF    DOCU- 
MENTS. 

!•  The  title  of  R.  to  an  estate  having 
been  discovered  by  B.y  R.  agreed 
to  give  B,  a  moiety  of  the  estates 
for  his  exertions,  &c.,  and  B,  was 
to  prosecute  the  claim  at  his  own 
risk.  B.y  through  his  solicitor, 
afterwards  took  the  opinion  of 
counsel  upon  the  case,  and  insti- 
tuted a  suit  of  R.  V.  jR.  in  the 
name  of  72.,  under  a  power  of 
attorney  given  by  R,  for  that  pur- 
pose. Held,  in  a  suit  by  R»  to  set 
aside  the  transaction,  that  B.  was 
bound  to  produce  the  case  and 
opinion,  and  the  documents  in  R, 
V.  R,  for  jR.'s  inspection,  the  same 
not  being  privileged.  ReynM  v. 
Sprye.  51 

2.  In  the  same  case,  B,y  wishing  to 
purchase  the  remaining  moiety, 
procured  his  solicitor  to  write  him 
a  letter  to  shew  to  72.,  and  cal- 
culated to  induce  him  to  sell.  R. 
agreed  to  sell.  Held^  in  a  suit  to 
set  aside  the  sale,  that  the  letter 


was  not  a  privileged  communica- 
tion.    Beynell  v.  Sprye*  Page  51 

3.  Upon  a  motion  for  production  of 
documents,  the  Defendant  was 
permitted  to  produce  an  affidavit 
to  shew  they  were  privileged. 
Held,  that  the  Plaintiff  was  not 
entitled  to  use  an  affidavit  in  op- 
position to  it.  Blenkinsopp  v. 
Blenkinsopp.  14S 

4.  A  Defendant  admitted  that  docu- 
ments were  in  his  solicitor's  hands, 
having  come  to  them  as  the  repre- 
sentatives of  the  solicitors  of  the 
Defendant's  testator;  but. he  said 
they  were  not  ''  in  his  possession 
or  power  or  under  his  control." 
The  Court  refused  to  order  a  pro- 
duction.    Palmer  v*  WrighU  234 

5.  A  Defendant  before  answer  be- 
came bankrupt.  He  put  in  his 
answer,  stating  that  certain  books 
and  letters  were  in  the  possession 
of  his  solicitor,  who  claimed  a  lien 
on  them,  and  that  he  could  not 
obtain  possession  thereof.  The 
Court  ordered  the  Defendant  to 
produce  them,  with  liberty  to  ap- 
ply in  case  of  need.  Rodick  ^ 
GandeU.  270 

6.  A  bill  was  filed  against  A*  and  B. 
(a  solicitor)  to  set  aside  a. convey- 
ance from  A*  to  B,y  made  pending 
a  suit  in  the  Ecclesiastical ;  Court 
in  order  to  defeat  the  Plaintiff'ji 
right.  B.y  by  his  answer,  admitted 
the  possession  of  certain  docu- 
ments, and  stated  the  suit  had 
been  wholly  conducted  by  a  proc- 
tor, and, 'that  he,  B,^  had  acted  as 
solicit6r<fK»rr^.  in  that  suit,  so  far 
as  i4.*1i<ri^"V?^)i^oyed   a  solicitor 

\Jki\i  therein, 


'  1        s 
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therein,  but  he  made  no  case  for 
exemption  from  production.  On 
a  motion  for  production,  JB,  was 
allowed  to  file  an  affidavit  in  aid, 
and  he  thereby  stated,  in  addition, 
that  he  had  been  and  was  still  A.'s 
solicitor,  so  far  as  he  had  a  solici- 
tor, and  was  consulted  by  him  as 
regarded  the  proceedings  in  the 
Ecclesiastical  Court ;  that  the  let- 
ters in  his  possession  were  written 
by  A.  to  him,  as  such  his  solicitor, 
and  that  the  same  were  private  and 
privileged  communications  made 
by^.  to  B»;  that  cases  for  the 
opinion  of  counsel  were  prepared 
by  him,  as  such  solicitor  of  A., 
and  the  opinions  taken,  for  the 
purpose  of  advising  A,  and  B. 
with  regard  to  the  proceedings  in 
the  Ecclesiastical  Court,  and  that 
the  documents  relating  to  the  Ec- 
clesiastical Court  came  into  his 
possession  as  solicitor  of  A,  Held, 
that  upon  the  answer  alone,  the 
documents  were  not  privileged, 
but  that  on  the  answer  and  affi- 
davit, the  Plaintiff  was  not  entitled 
to  their  production.  Blenkinsopp 
v.  Blenkinsopp.  Page  277 

7.  Disputes  arose  between  two  cw/wi 
que  trusts  in  respect  of  the  trust 
matters,  and  the  trustee  acted  as 
solicitor  for  one.  Held,  that  the 
communications  between  such  so- 
licitor and  cestui  que  trust  were  not 
privileged  as  against  the  other. 
Tugtvell  v.  Hooper.  348 


PUBUC  POLICY. 

Whether  a  public  company  can  con- 
tract itself  out  of  powers  given  it 
by  the  legislature  for  the  public 
protection,  qtuere?  Semhle^  not. 
Breynionv.  The  London  and  North 
Western  Railway  Company. 

Pkge.238 

See  Fellowship. 

PURCHASE  UNDER  COURT. 
See  Payment  into  Court. 


RAILWAY. 

1.  Observations  as  to  the  extent  of 
the  powers  given  by  railway  acts. 
Colman  v.  The  Eastern  Counties 
Railway  Company.  1 

2.  The  directors  of  a  railway  com- 
pany, for  the  purpose  of  increasing 
the  traffic,  proposed  to  guarantee 
certain  profits,  and  secure  the 
capital  of  an  intended  steam- 
packet  company,  who  were  to  act 
in  connection  with  the  railway. 
Held,  that  such  a  transaction  was 
not  within  their  powers,  and  they 
were  restrained  by  injunction. 

Ihid. 

3.  By  the  "  Railway  Clauses  Con- 
solidation Act,"  if  a  railway  crosses 
any  turnpike  road,  then,  except 
where  otherwise  provided  for  by 
the  special  act,  the  road  is  to  be 
carried  over  the  railway,  or  the 
railway  over  the  road.  By  their 
special  act,  a  company  were  au- 
thorised 
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thorUed  to  make  the  railway  "  in 
the  line  and  upon  the  landi  de- 
lineated" in  the  plans  deposited  ; 
and  they  were  authoriEed  to  pass 
a  certain  turnpike  road  on  a  level, 
and  the  deposited  plani  so  repre- 
aented.  The  Plaintiff  agreed  to 
sell  to  the  company  a  portion  of 
his  land,  adjoining  the  road,  and 
the  agreement  recited,  that  it  was 
purchased  for  the  purpose  of  con* 
struciing  the  railway  "  according 
to  a  certain  plan  and  section 
thereof  deposited"  Sec.  Held, 
that  the  company,  under  the  acts, 
.  had  power  to  make  the  turnpike 
road  pass  under  the  railway  in- 
stead of  on  a  level,  and  that  this 
right  had  not  been  destroyed  by 
the  f^eement  with  the  Plaintiff. 
Breynton  v.  The  London  and 
North  Wetiem  Railiaay  Company. 
Page  338 
See  Public  Polict. 
Receives,  2. 


REAL  ESTATE. 
A  testator  directed  all  bis  debts, 
the  first  place,  to  be  paid  out  of 
his  personal  estate,  except  his 
leaseholds,  if  sufficient,  and,  if  not, 
he  charged  his  real  estate  there* 
with.  Held,  that  the  specific  le- 
gacies were  liable  to  the  payment 
of  the  debts  in  priority  of  the  real 
estate.   Balentan  v.  Holchkin.  426 


REAL  AND  PERSONAL 

ESTATE. 

See  ADMCNiaTRATiON  OF  Assets. 


Craroe  on  Real  Estate. 

CoHVBRSIOK. 

Costs,  1. 
exohbratiok. 
Thellussom  Act. 

RECEIVER. 

1.  A.  and  B.  were  tnuteea  and  ex- 
ecutors, A.  [>aid  more  than  he 
received,  in  the  expectation  of 
repayment  out  of  a  mortgage 
forming  part  of  the  assets.  A, 
died  and  B.  refused  to  act  In 
an  ad  mini  strati  OD  suit,  a  receiver 
of  the  mortgage  was  appointed 
against  the  representatives  of  A. 
Palmer  v.  Wright.  Page  23* 

2.  A  railway  company,  without  the 
leave  of  the  Court,  took  proceed- 
ings lioder  the  Lands  Clauses 
Consolidation  Act,  to  take  pos- 
session of  lands  in  the  possession 
of  the  Receiver  under  the  Court. 
On  an  ex  parte  motion  they  were 
restrained.    Tint  v.  Rundte.     318 

3.  The  existence  of  a  suit  to  recall 
probate  in  which  the  probate  has 
been  ordered  into  Court  is  not  of 
itself  a  sufficient  ground  for  ap- 
pointing a  receiver.  Newton  v. 
Rkhettt.  525 

i.  Motion  by  incunibniDcer  on  a 
fellowship  for  a  receiver  and  in- 
junction, refused  by  the  V.  C.  E. 
Berieleif  v.  King't  College,  Cam' 
bridge.  602 

RECITAL. 

See  Implication,  1. 
Will,  2. 


ess 
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REFORMING  DEED. 
See  Mistake. 

REHEARING. 
See  Petition. 


REINVESTMENT. 
See  CosTSy  6. 

RELATOR. 

See  Costs,  2. 

REMOTENESS. 

a  testator  devised  his  real  estate  in 
strict  settlement,  subject  to  a  terra 
of  2000  yearsy  limited  to  trustees 
for  raising  500/.  a  year,  and  ac- 
cumulating it  as  a  sinking  fund  for 
payment  of  his  mortgage  debts, 
&c.  to  a  considerable  amount 
Held,  that  the  trust,  though  un- 
limited in  its  duration,  was  valid. 
Baieman  v.  Ilotchkin,     Page  426 

RENTS. 
See  Decree. 

REPORT. 

See  Confirming  Report. 
Master,  4. 
Order  absolute. 

RETAINER. 
Sec  Taxation,  16. 


REVERSIONARY  INTEREST. 
See  Feme  Covert. 

RIGHT  TO  INTERVENE. 
See  Charity,  I. 


SALE. 


See  Mortgage,  2,  3. 

Vendor  and  Purchaser. 

SCOTCH  ENTAIL. 
See  Perpetuity. 

SEAL  DAY. 
See  Motion,  2. 

SECURITY  FOR  COSTS. 

A  Plaintiff  having  been  ordered  to 
give  security  for  costs,  gave  an 
insufficient  security;  he  was  or- 
dered to  give  other  security  within 
a  month,  and  having  made  default, 
he  was  ordered  to  give  security 
within  a  limited  period,  and  in 
default,  that  the  bill  should  stand 
dismissed  with  costs.  Giddings  v. 
Giddings.  Page  29 

SENTENCE. 
See  Marriage. 

SEPARATE  USE. 
Sec  Misjoinder. 

SET. 
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SETTING  ASIDE  CONTRACT. 
See  Mistake. 

SETTLEMENT. 

See  Implication,  2. 
Portion. 

SETTLEMENT,  EQUITY  TO. 
See  Husband  and  Wife,  S,  4. 

SHORT  HAND  NOTES. 
See  Taxation,  17. 

SOLICITOR. 

See  Articled  Clerk. 
Costs,  8. 

SOLICITOR  AND  CLIENT. 

See  Contempt. 

Production     of    Docu- 
ments, 1,2.  7. 
Taxation. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  3. 

STAMP. 

A  Plaintiff  sued  to  recover  a  large 
unliquidated  sum  due  to  her  test- 
atrix ;  but  the  stamp  on  the  pro- 
bate did  not  cover  the  amount 
claimed.  Held,  that  the  Plaintiff 
could  not  obtain  a  decree  even 
for  accounts  and  enquiries,  until 
the  probate  had  been  properly 
stamped.  The  cause  stood  over, 
and    the  commissioners  stamped 


the  probate  and  gave  credit  for 
the    duty.      Hotvard  v.   Prince. 

Page  312 

STATUTE. 
40  Geo.  3.   c.  98.      See  Remote* 

NESS. 

— — — Thellusson  Act. 

3  &  4  fF.  4.  c.  27.     See  Laches. 
6  &  7  ^.4.  c.  77.     See  Charity,  1. 
3  &4  Vici.  c.  113.  Sftf  Charity,  1. 
6  &  7  Vict.  c.  73.    See  Taxation. 
6  &  7   Vict.  c.  73.  s.  9.    See  Ar- 
ticled Clerk. 
6  &  7  Vicl.  c.  85.   See  Evidence,  1. 
8  &  9  Vict.  c.  18.    See  Receiver,  2. 
8  &  9  Vict.  c.  20.    See  Railway,  8. 

STATUTE  OF  LIMITATIONS. 
See  Husband  and  Wife,  1. 

STAYING  PROCEEDINGS. 

A  demurrer  had  been  allowed  with 
costs,  but  an  appeal  had  been 
heard,  and  was  standing  for  judg- 
ment. A  motion  to  stay  the  pro- 
ceedings for  costs  was  refused 
with  costs.  JBainbrigge  v.  JBad- 
deUy.  35 

SUBSTITUTED  SERVICE. 

The  order  on  a  solicitor  for  payment 
to  his  client  of  a  sum  found  due 
on  taxation  requires  personal  ser- 
vice ;  but,  it  appearing  that  the 
solicitor  absented  himself  to  avoid 
service,  an  order  for  substituted 
service  was  made.      In  re  Lloyd. 

451 
SUP- 


aome  grounds  appeared  by  hia  an- 
Bwer.  No  e¥i(lence  was  entered 
into,  and  the  connDon  KccountH 
were  directed.  The  widow,  who 
was  a  Defendant,  and  was  inter- 
ested in  the  estate,  afterwards  filed 
a  supplemental  bill  without  leave 
to  charge  the  executor  with  wilful 
default.  Held,  ttiat  the  proceed- 
ing was  regular,  and  a  decree  was 
made  supplemental  to  the  former 
proceedings.  Berrow  v.  Morrit. 
Page  437 

2.  A,  mortgaged  to  B.,  who  filed  a 
bill  of  forecloBure,  and  B.,  pend- 
ing the  suit,  assigned  to  C>,  who 
mortgaged  to  D.,  and  became  in- 
solvent.  O.  filed  a  supplemental 
bill  to  have  the  benefit  of  the  suit 
for  foreclosure ;  Held,  that  he 
was  entitled  to  such  relief.  Coles 
V,  Forrest,  552 

3.  "Hie  HaintifT  claimed  to  be  an  in- 
cumbrancer on  certain  real  estates, 
and  there  being  outstanding  terms, 
ka  M^A  hin  kill  «»«;«.»  fi..  ntho- 


standinj 
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was  in  Court.  Held,  that  the 
representative  of  the  wife  was  not 
entitled  to  interest  on  the  amount 
paid.     Lancaster  v.  Evors* 

Page  266 

SURVIVORSHIP. 
.    See  Per  capita. 


TAXATION. 

1 .  A.  agreed  to  take  a  lease  and  to 
pay  the  expenses.  The  lease  was 
prepared  by  the  lessor's  solicitors, 
who  delivered  his  bill,  made  out 
as  against  the  lessee.  The  lessee 
obtained  an  order  to  tax  the  bill, 
on  an  allegation  that  he,  the  lessee, 
had  employed  the  solicitor,  which 
being  contrary  to  the  fact,  the 
order  was  discharged,  but  without 
costs,  the  matter  in  difference  be- 
ing very  smalL     In  re  GahrieU 

45 

2.  As  to  the  legal  effect  of  a  pay- 
ment of  a  bill  of  costs  '^  under  pro- 
test."   In  re  Harrison.  57 

3.  Mortgagee's  solicitor  delivered 
his  bill  to  the  mortgagor  nearly 
three  weeks  before  the  day  of  set- 
tlement. At  the  meeting  the  bill 
was  objected  to ;  but  the  solicitor 
refused  to  complete  without  full 
payment,  and  the  mortgagor  paid 
it  under  protest  Held,  that  this 
was  not  sufficient  to  authorise  a 
taxation,  although  there  might  be 
some  over-charges.  Ibid. 

4.  The  taxation  of  the  bill  of  a  mort- 
gagee's solicitor,  at  the  instance  of 


xhe  mortgagor,  takes  place  as  be- 
tween the  solicitor  and  the  mort- 
gagee, his  client.  In  re  Harrison. 

Page  57 

5.  The  bill  of  trustee's  solicitor  was 
delivered  on  the  27th  of  November^ 
and  on  the  10th  of  December  paid, 
after  some  deductions,  by  the  so- 
licitor of  the  cestui  que  trust f  as 
he  alleged,  under  protest  A  pe- 
tition for  taxation  presented  by  the 
cestui  que  trust  in  January  follow- 

'ing  was  dismissed  with  costs.    In 
re  Neate.  181 

6.  The  general  rule  is,  that  a  paid 
bill  is  not  to  be  referred  for  tax* 
ation;  and  special  circumstances 
and  grounds  are  required  to  take 
a  case  out  of  this  rule.  IbiiL 

T.  A  solicitor  was  employed  by  three 
partners.  He  brought  an  action 
against  them  for  his  bill  of  costs, 
and  representing  one,  he  obtained 
judgment  against  him  by  default 
Held,  that  this  did  not  prevent  the 
others  from  obtaining  an  order  for 
taxation.  Held,  also,  that  an  appli- 
cation for  taxation  by  the  two  was 
regular,  the  third  not  concurring, 
but  that  he  ought  to  be  served 
with  the  petition.    In  re  Hair, 

187 

8.  The  Taxing  Masters  have  juris- 
diction to  determine  questions  of 
retainer.  Ibid. 

9.  Payment  of  a  bill  of  costs  is,  primd 
Jacicy  an  admission  of  its  correct- 
ness, and  the  client  is  bound  to 
prove  **  special  circumstances" 
to  authorise  its  taxation.  Such 
special  circumstances  are  usually 
pressure>  as  where  an  immediate 

payment 
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payment  is  required,  at  a  time 
when  it  would  be  very  inconve- 
nient to  the  party  paying,  that 
any  delay  should  occur  in  the 
completion  of  the  business ;  and, 
secondly,  error  or  over-charge  in 
the  bill.  If  the  over-charges  evi- 
I  dence  fraud,  very  slight,  if  any, 
circumstances  are  necessary  to  in- 
duce the  Court  to  order  a  taxa- 
tion.    In  re  Harding.     Page  250 

10.  An  application  for  taxation  of  a 
bill,  made  fourteen  months  afler 
its  delivery,  and  before  payment, 
refused,  there  being  no  sufficient 
**  special  circumstances."  In  re 
Harper  and  Jones,  284 

11.  A  client  gave  his  solicitor  a  pro- 
missory note,  and  signed  a  memo* 
randum  of  settlement.  The  Court 
was  strongly  inclined  to  think  that, 
under  the  circumstances,  it  ought 
to  be  deemed  to  amount  to  pay- 
ment. Ibid, 

12.  The  lapse  of  twelve  months 
between  the  time  of  payment  of 
a  bill  of  costs  and  the  presentation 
of  a  petition  for  its  taxation,  pre- 
cludes taxation  under  the  act. 

Ibid. 

13.  In  the  taxation  of  costs  as  be- 
tween solicitor  and  client  the  Tax- 
ing Master  had  disallowed  the 
costs  of  two  counsel  in  several 
applications  to  the  Court.  The 
Master,  having  used  his  discre- 
tion, and  not  proceeded  on  any 
general  principles,  a  petition  to 
review  the  taxation  was  dismissed 
with  costs.     Friend  v.  Solly,    329 

14.  Brief  of  pleading  prepared  for 
counsel  after  publication  and  be- 


fore the  cause  had  been  set  da 
and  which  became  useless,  in  c 
sequence  of  a  compromise  bef< 
hearing,    disallowed  on  taxati^ 
as   between  solicitor  and  clie^ 
Friend  v.  Solly.  Page  3*^ 

15.  Petition  to  tax  a  bill  of  cos 
paid  without  pressure,  nipe  da 


after  its  delivery,  dismissed  w 
costs.     In  re  Drew* 

16.  Special   retainer   disallowed 
the  taxation  of  costs,  as  betw 
party  and  party.     Smith  v. 
Earl  of  Effingham.  3 

17.  Transcript  of  short-hand  writei 
notes  used  on  appeal  disallowi 
on  a  taxation  between  party 
party.  Ibi 

18.  The  general  rule  is,   that 
costs  of  two  counsel  only  are 
lowed  upon  a  taxation 
party  and  party.  Ib\ 

19.  In  the  absence  of  sufficient 
son,  only  one  consultation  oug 
to  be  allowed  under  the   1 
Order    of   May    1845,  and    t 
Taxing  Masters  certified  that 
fact  of  one  counsel  being  brougi 
specially  from    another  Court 
not  a  ground  for  allowing  an  ex 
number.  Ibl 

20.  A  charge  in  a  solicitor's  bill  ^*  fo 
attending  a  great  many  times 
too  vague,   and,  on  taxation,  th 
charge  will  be  disallowed.    In  n 
Pender. 

21.  The  costs   of  an  abstract  of 
deed  prepared  to  accompany 
case  submitted  to  counsel,  disal- — 
lowed  under  the  circumstances. 

Ibid^ 

22.  A   considerable    portion   of  h 

charge 
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the  attendance  of  a 

town,  at  the  request 
nt,  disallowed,  on  the 
;  the  solicitor  had  failed 
tat  the  whole  time  was 
»r  the  business.  In  re 
Page  390 
solicitor  makes  against 
any  charge  not  autho- 
usual  and  regular  mode 
Qg,  the  burden  of  proof 
solicitor,  and,  in  a  cose 
the  interest  of  a  client, 
r  had  advanced  money 
he  answer  of  a  co-De- 
was  disallowed,  on  the 
It  it  was  not  clearly 
that  the  client  autho- 
ijuiesced  in  it.  Ibid. 
pleadings  made  before 
IS  at  issue  disallowed. 

Ibid. 
counsel  for  settling  a 
lavit  for  leave  to  amend 

in  a  taxation  between 
d  client.  Ibid. 

taxation  in  equity,  a 
rose  as  to  the  liability 
It  to  pay  the  costs  of  a 
d  action  at  law.  Leave 
to  the  solicitor  to  bring 
;o  try  the  question.  In 
n.  399 

after  payment  ordered, 
*  pressure,  and  on  shew. 
is  for  thinking  that  the 
)e  considerably  reduced 
1.  In  re  Sladden.  488 
jeding  under  the  So- 
t,  the  Court  is  not  au- 

interfere  with  a  special 

between  solicitor  and 


client,  the  legal  effect  of  which  is 
to  alter  the  ordinary  relation  be- 
tween solicitor  and  client,  to  su- 
persede the  authority  or  discretion 
of  the  Court,  by  giving  to  either 
party  more  or  less  than  is  war- 
ranted by  the  rules  of  the  Court, 
or  by  providing  for  the  settlement 
and  payment  of  the  bill  in  a  spe- 
cial manner.    In  re  Eyre. 

,  Page  569 
29.  A  client  agreed  to  pay  his  so- 
licitor three  guineas  a  day,  in  ad- 
dition to  the  usual  charges  of  a 
solicitor,  for  his  travelling  and 
other  expenses.  The  Court,  being 
of  opinion  that,  under  the  common 
order  of  taxation,  the  Master  would 
take  the  agreement  into  considera- 
tion, held,  that  its  suppression,  in 
obtaining  an  ex  parte  order,  was 
not  irregular.  Ibid. 

TAXING  MASTER. 
See  Taxation,  8. 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

A  testatrix  gave  her  property,  with 
certain  exceptions,  to  her  grand- 
daughter, and  afterwards  stated 
<<  that  her  property  was  in  the 
Bank  and  India  House."  Held 
(assuming  her  to  take  for  life), 
that  she  was  entitled  to  enjoy  the 
Bank  and  India  stock  in  specie^ 
and  that  it  was  not  liable  to  be 
converted  into  consols.    Hubbard 

203 


v.  Young. 


TENANT 
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TENANT  IN  COMMON. 

Gift  in  trust  to  be  equally  divided 
between  A.^  B.,  and  C,  separate 
from  **  their "  husbands,  and  for 
**  their  **  sole  use,  and  at  "  their  " 
decease,  to  be  divided  amongst. 
**  their  "  daughters.  Held,  that 
A.f  B.f  and  C.  each  took  one  third 
for  life  with  remainder  as  to  her 
one  third,  to  her  daughters.  fViUes 
V.  Douglas*  Page  47 


THELLUSSON  ACT. 

A  testator  devised  his  real  estate  to 
trustees  in  fee  to  accumulate  until 
the  youngest  child  of  A,  attained 
twenty-one,  and  then  to  divide  it. 
After  the  expiration  of  twenty-one 
years,  and  before  the  youngest 
child  attained  twenty-one,  the  heir 
of  the  testator  died.  Held,  that  the 
forbidden  accumulation  subse- 
quent to  the  heir's  death,  being 
in  the  nature  of  a  chattel  interest, 
passed  to  the  personal  represent- 
atives of  the  heir  of  the  testator. 
Sewell  v.  Denny.  315 

See  Remoteness. 

TRADE  MARKS. 

The  Plaintiff  invented  and  sold  a  me- 
dicine under  his  own  name.  The 
Defendant  also  made  and  sold  a 
similar  medicine,  and  on  his  labels, 
he  used  the  Plaintiff's  name  and 
certain  certificates  given  of  the 
efficacy  of  the  Plaintiffs  medicine, 
in  such  an  ingenious  manner,  as. 


prim^  facUf  though  not  in  fac 
appropriate  and  apply  them 
his  own  medicine.  Held, 
although  there  were  other  di 
ences  in  the  mode  of  sellingy 
proceeding  was  wrongful ,  and 
Defendant  was  restrained  by 
juactioQ.       Franks    v.     JVear^ 


V. 

Page  29; 

TRUST. 

A.  B,  invested  a  sum  of  money, 
which  was  subject  to  the  trusts  of 
his  marriage  settlement,  in  the 
purchase  of  a  real  estate^  and  he 
added  a  sum  of  500^  of  his  own. 
Held,  under  the  circumstances, 
that  he  had  devoted  this  sum  to 
the  trusts  of  the  settlement  for 
the  benefit  of  the  parties  entitled 
thereunder.  Ouseleyv*  Anstruther* 

461 

See  Breach  of  Trust. 
Estate  in  Fee. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

Trustees  can  only  be  allowed  costs 
out  of  pocket  for  professional 
business  transacted  by  a  firm,  one 
of  whom  is  a  trustee,  though  the 
business  be  done  by  one  of  the 
partners  who  is  not  a  trustee. 
Christophers  v.  White  523 

See  Breach  of  Trust. 

Production  of  Documents,  7- 
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UNCERTAINTY. 

A  testator  devised  his  estate  on  trust 
for  his  children.  Some  of  them 
fiJed  a  bill  for  the  administration 
of  the  estate,  against  the  trustees 
and  against  one  </.  G.  The  bill 
charged,  that «/.  G.  alleged^  that 
the  Plaintiffs  had  contracted  to  sell 
him  the  testator's  real  estate,  and 
that  he  had  given  notice  to  the 
trustees  of  his  claim;  but  the 
Plainti£&  charged  that  they  had 
not  entered  into  any  agreement 
to  sell  to  </•  G;  and  that  if  they 
had,  it  had  been  long  since  aban- 
doned and  waived  by  «/.  G. ;  and 
it  further  charged,  that «/.  G*  had 
not  any  charge,  interest,  or  claim 
on  the  estate.  Held,  that  the  al- 
legations  against  «/.  G.  were  in- 
sufficient, and  his  demurrer  was 
allowed.     Hodgson  v.  Espinasse. 

Page  473 
See  Devise,  3. 


VENDOR  AND  PURCHASER. 

1.  Upon  a  sale  under  the  Court,  an 
order  upon  the  purchaser  to  pay 
his  purchase-money  into  Court 
cannot  be  obtained,  until  the  title 
has  been  accepted,  or  the  Master's 
report  obtained  in  its  favour;  and 
such  an  order,  obtained  before 
such  acceptance  or  report,  upon 
affidavit  of  service  of  the  notice  of 
motion,  was  discharged  with  costs. 
Rutter  V.  MarriotL  33 

2.  Applications  of  purchasers  to  pay 
purchase-money  into  Court,  and 


to  be  let  into  possession,  without 
prejudice  to  objections  to  the 
title,  are  always  refused.  Rutier 
V.  Marriott.  Page  33 

3.  A  life  interest  in  property  was 
sold  by  auction  '*  without  re- 
serve." The  vendors  had  entered 
into  an  agreement  with  3f.,  that 
he  should  bid  32,00(M.  and  be 
the  purchaser,  unless  a  higher 
sum  should  be  bid,  and  this 
&ct  was  concealed.  The  property 
was  sold  to  the  Defendant  for 
50,000^  The  tenant  for  life  after- 
wards died.  Held,  that  the  pro- 
ceedings were  tainted,  and  that 
specific  performance  could  not  be 
decreed.     Robinson  v.  Wall.     61 

4.  Where  a  purchaser  under  the 
Court  obtains  the  order  nisi  to 
confirm  the  report,  but  neglects 
to  make  it  absolute,  the  Plaintiff 
may  do  so  by  motion  of  course. 
Robertson  v.  Skelton.  197 

5.  A  purchaser  under  a  decree  is 
not  to  be  relieved  from  his  pur- 
chase, merely  because  there  are 
irregularities  in  the  decree,  where 
there  is  no  want  of  jurisdiction 
or  parties.    Baker  v.  Soivter.   343 

6.  Real  estate  was  devised  to  and 
vested  in  trustees,  in  trust  for 
certain  persons,  amongst  whom 
were  an  infant  and  persons  not  in 
esse.  In  a  suit  for  carrying  the 
trusts  into  execution,  the  debts 
and  legacies  were  paid  out  of  the 
personal  estate,  before  any  pro- 
vision was  made  for  payment  pr 
the  costs  of  suit.  While  there 
was  personal  estate  remaining,  and 
before  the  facts  had  been  so  as- 
certained 


under  it  was  not  entitled  to  be 
discharged  from  hi>  putchaie  on 
the  ground  of  irregularity,  there 
being  no  want  of  juriidiction  or 
parties.     Baker  v,  Soieler. 

Page  343 
See  EauiTY. 
Mistake,  2. 
Order  asiolute. 

VICE-CHANCELLOR. 
See  Jurisdiction,  2. 

VISITOR. 
Upon  an  information  for  the  rerorm- 
atioQ  of  alleged  abuses  in  the  ma- 
nagement of  a  school  established 
by  the  founder  of  Magdalen  Col- 
lege, in  connection  with  it.  Held, 
that  the  Court  had  not  jurisdic- 
tion to  give  the  relief  asked.  That 
though  there  was  sufficient  pronf 
of  the  duty  or  obligation,  there 
was  DO  evidence  of  a  trust,  as  the 
word  is  understood  in  this  Court, 
and  that  the  proper  remedy  was 
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at  4  per  ccnt.^  yield  1560/.,  di- 
rected his  trustees  to  add  an  an- 
nuity of  440/.  to  raise  his  wife's 
jointure  to  2000/.  Held,  that 
the  widow  was  entitled  to  have 
her  annuity  made  up  to  2000/»  at 
all  events.    Ouseley  v.  Afutruther. 

Page  459 

See  Absolute  Interest. 

Administration  of  Assets. 

Bequest. 

Canal  Shares. 

Charge  on  real  Estate. 

Charity,  2. 

Condition. 

Contribution. 

Devise. 

Estate  in  Fee. 

Exoneration. 

ImplicatioNi  1. 


Interest,  2. 
Joint  Tenancy. 
Laches. 
Library. 
Life  Estate. 
Per  Capita. 
Perpetuity. 
Power. 
Presumption. 
Real  Estate. 
Receiver,  1. 
Remoteness. 

Tenant  for  Life  and  Re- 
mainderman. 
Tenant  in  Common. 
Thellusson  Act. 


WITNESS. 
See  Evidence,  1. 
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